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‘PG&E has stated he/öre and states again that CCA is a consuner choice alternative that should he
enabled.

-- Comments by PG&E to CPUC. Nov. 22. 2005

e are going to stand up and resist efforts to take over our customers, and those efforts by
municipal government.

-- Peter Darhee. Chairman. CEO and President of PG&E Corp.. Oct. 20. 2009

PETITION OF THE CITY AND COUNTY OF SAN FRANCISCO

TO MODIFY DECISION 05-12-041

AND REQUEST FOR EXPEDITED CONSIDERATION

I. INTRODUCTION AND SUMMARY

In accordance with Rule 16.4 of the Rules of Practice and Procedure of the California

Public Utilities Commission (“Commission” or “CPUC”), the City and County of San Francisco

(“CCSF” or “the City”) hereby submits this petition for modification of Decision (D.”) 05-12-041

(“the Decision”) and request for expedited consideration. This petition is necessary because one of

the Decision’s key assumptions
— that the utilities were neutral (or even supportive) toward

community choice aggregation (“CCA”) programs — is no longer true, as evidenced by the very

public reversal by at least one utility, Pacific Gas & Electric (“PG&E”), from a stance of support to

staunch opposition to CCA programs. PG&E has now made it a high corporate priority to prevent

the success of any CCA program in its service territory.

PG&E’s concerted efforts to undermine and defeat CCA programs fundamentally conflict

with California law affording local governments the right to offer consumers an electric supply

alternative to the monopoly utilities. In addition, such efforts specifically and directly violate the

utilities’ statutory obligation to cooperate fully with CCA programs, pursuant to Public Utilities

Code Section 366.2(c)(9))

All statutory references are to the California Public Utilities Code, unless otherwise
indicated.



This petition requests that the Commission protect the statutory rights of local governments

and enforce the utilities’ statutory obligation to cooperate fully with CCA programs by modifying

the Decision in the following respects: (1) prohibiting utilities from engaging in marketing to retail

customers regarding a CCA program or programs; (2) prohibiting utilities from engaging in other

conduct that is detrimental to and designed to thwart a CCA program or programs (except to the

extent that such conduct is clearly constitutionally protected); (3) prohibiting utilities from

soliciting opt-out requests or dictating the opt-out mechanism, except when requested to do so by a

CCA program; (4) prohibiting utilities from making deceptive, misleading or untruthful statements

regarding a CCA program or programs; and (5) establishing an expedited process for CCA

programs to obtain temporary injunctive relief against a utility that is alleged to have violated its

obligations toward such programs. The specific requested changes to the Decision are set forth in

Appendix A to this petition. The Commission should also investigate PG&Es violations of

California law and Commission rules in its anti-CCA marketing efforts. At this time, CCSF has

focused on the prospective changes necessary to prevent further harm to the success of CCA

programs, rather than on the appropriate sanctions for PG&E’s misconduct.

The requested modifications are necessary to prevent or mitigate: (I) unwarranted

interference with the right of local governments to offer consumers an alternative — and in San

Francisco’s case, a greener — source of electric supply; (2) a violation of the utility’s statutory duty

to fully cooperate with CCA programs; (3) anti-competitive leveraging of the utilities’ monopoly

advantages; and (4) customer confusion created by utility scare-mongering. The requested changes

are urgently needed to prevent well-financed and broad-based utility attacks on CCA from

rendering the Legislature’s carefully crafted CCA law a meaningless piece of paper. Accordingly,

CCSF urges the Commission to give this petition expedited consideration.

II. BACKGROUND

A. Decision 05-12-041 and the Commission’s Findings

The Commission opened this rulemaking to implement the provisions of Assembly Bill (“AB”)

117, the 2002 legislation that gave local governments the right to establish CCA programs as an
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alternative to the utilities for the supply of electricity. In its Phase I decision, D.04-12-046, the

Commission addressed a variety of implementation issues. Turning to Phase 2, the Commission

addressed many of the remaining issues including: (1) ensuring the necessary cooperation between

utilities and CCA programs and (2) utility marketing. With respect to utility cooperation, the

Commission emphasized “the particular responsibility” of the utilities under Section 366.2(c)(9) to

“cooperate fully with any community choice aggregators that investigate, pursue, or implement

community choice aggregation programs.” (Decision, p. 18). The Commission then stated:

The failure of a utility to cooperate in good faith with a CCA could cause the
CCA or utility bundled customers to incur unnecessary costs and create
unnecessary customer confusion. In our role to regulate the utilities that are the
subject of this subsection, if we find that a utility has failed to comply with
Section 366.2(c)(9) or relevant Commission orders, we retain authority to
impose substantial penalties on the utility and cooperate in any law suit that
seeks material damages. Fortunately, at this point, we have no reason to assume
that our authority will be required in this regard. (Id.)

This passage is notable in three respects. First, the Commission recognized that a utility’s breach of its

duty to cooperate could cause customer confusion and an unnecessary increase in costs to CCA

programs and utility customers. Second, the Commission recognized that it could and should have an

important role in enforcing the utilities’ duty to cooperate. Third, the last sentence of the quoted

passage reflects the absence in the record of any reason to doubt the utilities’ full cooperation with

CCA programs. In fact, the utilities’ recognition of the conflicts of interest in utility marketing against

CCA programs and their willingness to have the Commission restrict their marketing were positive

indications that the utilities would not oppose CCA programs.

With respect to utility marketing, the Decision found that utility marketing to CCA customers

could create conflicts of interest and costs that may not be offset by benefits, a finding that closely

tracked a proposed finding that PG&E had itself submitted. Finding of Fact 10 states:

Finding of Fact 10. Utility marketing of procurement services to CCA
customers and providing information about a CCA’s services and rates to
customers may create conflicts of interest and costs that may not be offset by
benefits. (Decision, p. 57)

The Commission further noted that it shared “the concerns of TURN and the CCAs that there is little if

any benefit from permitting a battle for market share between CCAs and utilities.” (Decision, p. 23).

For these reasons and in accord with PG&E’s own recommendation, the proposed decision would

3



have baiTed utilities from providing information about CCA rates or services or affirmatively

contacting customers in efforts to retain them.2 However, the text of the final Decision revised the PD

to state that, if utilities affirmatively contact customers in an effort to retain them or otherwise actively

market utility services, the costs of such marketing should be borne by shareholders, not ratepayers.

(Decision, p. 23)) The Commission offered no explanation for this modification.

B. Utility Positions and Representations in Phase 2

In the hearings leading to the Decision, the utilities represented that they would support CCA.

With respect to marketing, the utilities made it clear in their Phase 2 joint testimony that they had no

intention to engage in marketing that would disparage CCA proams or would attempt to encourage

customers to opt out of CCA service. In fact, the utilities stated in their testimony that they would not

object to the Commission “formalizing” this commitment not to actively encourage customers to opt

out of the CCA program.4 In this same vein, PG&E’s comments on the PD recommended that the

Commission enter the following Finding of Fact and Conclusion of Law memorializing the utilities’

commitment and highlighting the problems if utilities were permitted to market to CCA customers:

Finding of Fact 12. The utilities have agreed, on the record of this proceeding,
not to affirmatively contact and target CCA customers to encourage them to opt
out of the CCA program. By targeted marketing ofprocurement services
specifically to CCA customers and providing information about a CCA ‘s
services and rates to customers, the utilities may create conflicts of interest and
costs that may not be offset by benefits.

Conclusion of Law II The utilities are allowed to continue their normal
business activities, communications and advertising with customers but should
he ordered to refrain from marketing their commodity services to CCA
customers by acrivelj. encouraging customers to opt out ofthe CC4 program.
General communications that the utility may disseminate to its customers at
large may be sent to CCA customers:

Proposed Decision of Administrative Law Judge Malcolm, issued November 2, 2005 (“PD”),
p.23.

th conflict with the text, Attachment A of the Decision states that the Commission’s
“adopted” position on marketing is that “{u]tilities shall not market their services to CCA Customers.”
(Attachment A., p. 1, bottom row). This discrepancy in the Decision is reason alone for the
Commission to revisit the issue of utility marketing.

Joint Rebuttal Testimony ofSan Diego Gas & Electric Co.. Pacfic Gas & Electric Co., and
Southern California Edison (‘o. in Community Choice Aggregation OIR, Phase 2, dated May 16,
2005, pp. 111-8 to 111-9, relevant excerpts of which are attached in Appendix B.

Comments ofPG&E on the Proposed Decision ofAdministrative Law Judge Malcolm, dated
November 22, 2005, Appendix A, pp. 2, 8-9. The comments are attached to this petition as Appendix
C.
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Thus, the utilities not only agreed that they should be precluded from engaging in marketing designed

to encourage customers to opt out of CCA service, but also identified the problems of utility conflict

of interest and increased costs if such marketing were permitted.

PG&E, in fact, went beyond neutrality and expressed its affirmative support for CCA.

Specifically responding to claims that utilities were seeking “to impair CCA,” PG&E responded:

PG&E has stated before and states again that CCA is a consumer choice
alternative that should he enabled, provided remaining bundled customers’
interests are not hanned as a result.

Thus, at the time the Commission issued the Decision, PG&E represented that it was an enthusiastic

supporter of CCA as a “consumer choice alternative.”

C. PG&E’s Reversal of Position Regarding CCA Programs

In a complete turnaround, PG&E’s corporate position now is to oppose CCA programs,

including actively discouraging local governments from establishing such programs, offering

additional funding for other programs in exchange for local governments not participating in CCA,

and encouraging customers to opt out of CCA service. Additionally, PG&E is also the primary

financial backer of a proposed California ballot measure that would amend the State Constitution to,

among other things, require a two-thirds majority of voters to approve the implementation of a CCA

program. The effect of this PG&E-supported amendment would be to re-write AB 117, and impede

local governments from forming CCA programs through their ordinary processes for adopting

ordinances.7

In a 2008 settlement with San Joaquin Valley Power Authority, PG&E expressly

acknowledged that it had “change[d] its position on CCA” from the position it took in Phase 2.8

PG&E admitted that it had abandoned its “original position of neutrality”9toward CCA programs and

that its revised position “includes marketing its energy supply services to retain customers.”° This

p. 2 (emphasis added).

Section 366.2(c)(10)
8 D. 08-06-016, Appendix A (Settlement Agreement in San Joaquin Valley Power Authority v.

PG&E), Section 4.2.

In calling its original position one of neutrality, PG&E was clearly engaging in revisionist
history. As shown above, the record in this docket showed that PG&E affirmatively supported CCA.

10 Id., Section 4.1.
5



contradicts its Phase 2 position to refrain from marketing to dissuade customers from taking service

from a CCA provider. This admission before the CPUC conclusively demonstrates that one of the

Commission’s key assumptions underlying the Decision — that the utilities would not actively oppose

CCA programs — is no longer true. PG&E has acted upon its new-found opposition to CCA programs

in a variety of ways, some of which are summarized below.

Presentations to City Councils to Discourage CCA Membership.

In October 2009, PG&E made presentations to member cities of the Mann Energy Authority

(“MEA”) with the evident purpose of attempting to convince various city councils to back out of the

CCA program that MEA is in the process of implementing. In written slides accompanying the

presentations, PG&E levels a variety of accusations at the MEA program, even though MEA had not

at that time finalized a contract with an electricity supplier and had not yet determined the rates, terms

and conditions of service for customers. For example, in a presentation to the city of Mill Valley,

PG&E charges, among other things, that the MEA plan contains “hidden costs,” “hidden greenhouse

gas compliance costs,” “hidden joint and several liability” and a “hidden tax on Mann taxpayers.”11

The slide regarding joint and several liability is particularly telling. It purports to interpret a variety of

MEA documents and raise concerns about the member cities’ potential financial obligations. The

MEA member cities have their own lawyers and can interpret such documents on their own; yet,

consistent with its new-found opposition to CCA programs, PG&E presented its own inflammatory

spin on those documents.

Linkage Between A City’s Receipt ofPublic Purpose Funds and Non-participation in CCA.

PG&E has been encouraging communities to stay out of CCA programs by linking a

community’s receipt of PG&E-administered public purpose program benefits to the community’s

decision not to participate in CCA. For example, in a June 30, 2009 letter to the City Manager of

Novato, PG&E details a “proposed Collaboration” between PG&E and Novato under which PG&E

would take advantage of its role as administrator of energy efficiency and California Solar Initiative

See PG&E slide presentations to the City of Mill Valley dated 10/19/09 and to the Town of
Tiburon dated 10/21/09, attached as Appendix D to this Petition. The slides indicate that three high
level PG&E representatives were present at the meetings: Joe Nation (former member of the State
Assembly), David Ruben (a PG&E director), and Chris Warner (a PG&E senior attorney).
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programs to provide significant benefits to Novato. The next to last paragraph of the letter (p. 16)

states:

We believe that our Collaboration Proposal provides a pathway for Novato to
meet its climate change objectives faster, cheaper and with better results without
exposing itself tile fl!, our customers and taxpayers to the uncertainty and
risk ofa Community Choice Aggregation scheme. —

This sentence clearly implies that the offer is contingent on the city’s decision not to pursue a CCA

program.3

Soliciting Opt-Outs Before the Formal Notification Period.

PG&E has shown its eagerness to get prospective CCA customers to opt out by offering a toll-

free PG&E telephone number for customers to call even before the beginning of the statutory

notification period pursuant to Section 366.2(c)(l I)— during which CCA programs explain their terms

and conditions and the customers’ opt-out rights.’4 In draft Resolution E-4250, the Commission’s

Energy Division has proposed to order PG&E to cease this practice.15 However, as shown below,

allowing utilities to solicit opt-outs at any time (unless invited to do so by the CCA provider) conflicts

with Section 366.2(c) and should be prohibited.

Supportfor a Ballot Measure to Make It Significantly More Difficult to Implement CCA

Programs.

In recent months, PG&E escalated its new-found opposition to CCA programs to a new level.

PG&E is supporting and bankrolling a proposed initiative amendment to the California Constitution

with the avowed purpose of requiring a two-thirds vote before a local government could implement a

12 Letterfrom Joshua Townsend, PG&E to Michael Frank. City Manager ofNovato, dated
June 30, 2009, p. 16 (emphasis added). The document is attached as Appendix E.

‘ Draft Resolution E-4250 correctly recognizes that conditioning the receipt of benefits on a
local government’s decision not to pursue CCA is improper and should be prohibited.

14 As of the date of filing this Petition, PG&E’s Community Choice Aggregation web page
states that customers may opt out of”CCA in your community” either “now” or “during the CCA
program’s formal notification process.” As recently as November 24, 2009, PG&E’s web site
included the toll-free number to opt out, even though no CCA program in California had yet begun the
statutory notification process. Likely in response to the proposed Energy Division Resolution, PG&E
has since deleted reference to the toll-free number and stated that it can only help with opt-outs after
the notification period has begun. See print-outs of PG&E’s webpages at Appendix F.

b This Draft Resolution first appeared on the Commission’s September 10, 2009 agenda. A
revised Draft Resolution was circulated for comment on December 22, 2009, and the item now
appears on the January 21, 2010 agenda.
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CCA program or use public funds or financing, including revenues from rates, to start or expand

electric delivery service)6 With respect to CCA programs, the effect of this amendment would be to

re-write AB 117, which allows local governments to form CCA programs through their ordinary

processes for adopting ordinances.’7 The two-thirds vote requirements would impose a new- harrier

that would, at a minimum, dramatically increase the costs of forming CCA programs. PCJ&E has thus

far contributed over S5 million to the campaign for this initiativeiX and has publicly supported it.’°

PG&E considers the initiative a high corporate priority and included a discussion of the initiative in

earnings calls with financial analysts. In such an October 29, 2009 conference call, PG&E’s President,

Chris Johns, stated that the company was “actively involved” in the initiative and explained PG&E’s

hope that the initiative, if successful, would significantly reduce the need for utilities to expend

significant resources to “opposc . . . local government takeover attempts.” 20 Later in that same call,

PG&E Corporation’s Chairman, Peter Darbee, stated in relation to the initiative: “We clearly [havej

taken a position that we value of [sic] our customers very much and we are going to stand up and resist

efforts to take over our customers, and those efforts by municipal government.”2’

Marketing Against San Francisco’s (‘(‘A Program.

PG&E has recently begun to target its anti-CCA efforts on San Francisco’s program. In

December 2009, a six-page color brochure was delivered to San Francisco business addresses with a

huge, foreboding front-page headline reading “BUSINESS BEWARE”. The brochure states that it

was prepared by a coalition, the only identified member of which is PG&E.22 The brochure makes

See Section 2 of “The Taxpayers Right to Vote Act” in Appendix G to this Petition.
Section 366.2(c)(10).

‘
See ElectionTrack report of PG&F’s contributions to the initiative at

http://www.clectiontrack.com/lookup.php?cornmittce=l 318623 ,a printed copy of which can be found
in Appendix H to this Petition.

19 See “PG&E backs measure to tighten grip on cities,” San Francisco Chronicle, August 18,
2009, in Appendix Ito this Petition.

20 See PG&E (‘orporation Q3 2009 Earnings Call Transcript, p. 3,
http://scckingalpha.com/articlcJ 69928-pi-amp-e-corporation-g3-20o9-earnings-call-transcript , a
printed copy of which can be found in Appendix J to this Petition.

21 Id., p. 5.
22 A copy of the brochure is attached to this petition as Appendix K. The brochure states that it

is the “business edition” suggesting that a “residential edition” may already exist or will soon be
forthcoming.
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clear PG&E’s opposition not just to San Francisco’s efforts, but to the CCA law in general. The

mailer ominously warns “DON’T BE LEFT IN THE DARK” and describes CCA as a “risky scheme”

that was “[cjreated by Sacramento legislation” that “automatically enrolls you — whether you like it or

not — unless you opt out.” The mailer leaves no doubt that PG&E’s intent is to prevent CCA from

coming to fruition in San Francisco:

In 2008, our Common Sense Coalition organized more than 50,000 San
Franciscans to defeat Proposition H. Now we are standing up for our residential
and business customers against yet another costly and unnecessary energy
scheme: San Francisco’s Community Choice Aggregation Program.

PG&E’s goal “to defeat” CCA in San Francisco is underscored by the Q&A, “How can I stop CCA?”

In addition, the brochure refers readers to a website which presents much the same text as the

brochure, using the same colors and graphics.23 The website is clearly geared toward both residential

and business customers, replacing the business brochure’s business-oriented headline with the generic,

but equally foreboding: “BUYER BEWARE.”

The foregoing demonstrates that, contrary to PG&E’s position of support toward CCA

programs in Phase 2 of this docket, PG&E now strongly opposes CCA programs and has been acting

accordingly, including lobbying local governments aggressively to resist efforts at forming CCA

programs, soliciting customer opt-outs even before CCA programs have begun offering service, and

broad-based marketing designed to prevent the success of CCA programs. With its support of the two-

thirds vote constitutional amendment, PG&E has now made clear that opposing CCAs is a significant

corporate priority to which the company is willing to devote substantial financial resources and the

time and energy of its highest corporate officers.

D. Status of San Francisco’s CCA Program

CCSF formally began implementation of its CCA program in 2004.24 CCSF took a significant

step on November 5, 2009 with the issuance of a request for proposals (“RFP”) for electricity supply

services. CCSF received responses to its RFP on December 29, 2009 and is now reviewing and

23 http://www.commonsensesf.com/
24 See CCSF Ordinance No. 86-04, approved May 27, 2004. See also Ordinance No. 146-07,

approved June 6,2007, and Ordinance 147-07, approved June 12, 2007. These documents are
attached as Appendix L.
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evaluating the responses. Among other tasks, CCSF is now focused on negotiating and awarding one

or more contracts for suppiy services and preparing an implementation plan for presentation to the

Commission pursuant to Section 366.2(c)(3).

III. REQUESTED MODIFICATIONS

A. Need for Modifications

Given the reality that the State’s largest utility is now opposing CCA, the Commission must

revisit its determinations in the Decision regarding utility marketing and the manner in which the

Commission enforces the utjjjWs duty to cooperate. If left unchecked by the Commission, the utilities

will continue to engage in full-blown marketing offensives against CCA programs — including media,

Internet, direct mail and face-to-face campaigns — that disparage CCA programs and encourage

customers, large and small, to opt out of the CCA service. Such marketing exploits the utilities’

monopoly-conferred advantage with consumers and is contrary to the Commission’s longstanding

efforts to prevent such anticompetitive leveraging of monopoly advantages in markets where the

Legislature has provided for competition. In addition, as the Commission envisioned in 2005. utility

marketing will confuse customers who will question whether their distribution, billing and other

services from the utility will suffer if they take service from a CCA program that the utility actively

opposes and depicts as risky. Furthermore, as the Commission recognized and the utilities themselves

conceded in 2005, utility marketing will create obvious conflicts of interest for the utilities and their

employees, who are supposed to be “fully cooperating” with CCA programs while their company is

actively and publicly attempting to prevent the program from succeeding.

More generally, in light of PG&E’s concerted efforts to undermine CCA, the Commission

must make clear that any utility conduct designed to impede or frustrate CCA programs violates the

rights of local governments to form CCA programs free of utility interference and the utilities’ duty of

full cooperation.

The Decision expressly reflects an assumption that, at that time, the Commission had no reason

to be concerned with utilities breaching their statutory duty to cooperate with CCA programs. Such an

assumption may have been warranted in 2005 based on the utilities’ professed non-opposition to CCA

programs and their willingness to abide by a bar from marketing or encouraging customer opt-outs.

10



However, four years later, PG&Es statements and actions show that the Commission needs to revisit

key determinations in the Decision.

B. Summary of Requested Modifications

To fulfill its duty to uphold and implement AR 117, the Commission must modify the Decision

in several respects.25 First, the Commission should adopt the recommendation in the original PD and

prohibit the utilities or their agents from marketing to retail customers regarding a CCA program or

programs. Marketing, as defined in Appendix A to this petition, includes materials that discuss the

rates or services of a CCA program, have the purpose or effect of discouraging customers from taking

service from a CCA program, or have the purpose or effect of encouraging or facilitating the utility’s

retention of customers.26 As exceptions to the general rule barring marketing, the proposed

modification would: (1) allow utilities to respond to customer questions about the utilities’ (but not

the CCAs’) rates and services and the process by which customers would be transferred to CCA

service and (2) allow communications that are specifically required by the Commission. Furthermore,

to avoid any potential conflict with the First Amendment, the proposed rule would not apply to utility

communications specifically made to a governmental entity or official so long as those

communications are not deceptive, misleading or untruthful.27

Second, to prevent utilities from using other, non-marketing means to achieve the improper

objective of thwarting CCA programs, the Commission should prohibit the utilities from engaging in

any conduct that is designed to impede or frustrate the investigation, pursuit, or implementation of a

CCA program or programs. As a limited exception, this rule should not apply to conduct that a utility

conclusively demonstrates is protected by the United States or California Constitution.

25 The details and the specific language of the requested changes are set forth in Appendix A.
26 Under this definition, general utility “image advertising” that is broadly disseminated

throughout a utility’s service territory would not be proscribed. However, if such advertising were, for
instance, targeted to areas that are investigating, pursuing, or implementing CCA programs pursuant to
Section 366.2(c)(9) and had the purpose or effect of discouraging CCA enrollment or encouraging
potential CCA customers to stay with the utility, it would be prohibited.

27 Under the proposed rule in Appendix A, if the utility were also to disseminate to retail
customers the content of its communication to the government, such dissemination would constitute
illegal marketing.
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Third, the Decision should be modified to prohibit utilities from soliciting opt-out requests

from consumers at any time or from dictating the opt-out mechanism, except when specifically

requested to do so by a CCA program. The detailed, carefully’ balanced provisions of AR 117 give

CCA programs, not the utilities, the responsibility for soliciting opt-outs and determining the opt-out

mechanism. The Commission should make clear that the utilities may not undertake such activities

unless specifically invited to do so by the CCA provider.

Fourth, the Commission should clarify what is already implicit in the Decision — that CCA

programs may file a complaint with the Commission to redress deceptive, misleading, or untruthful

communications by a utility. The Commission should do so by explicitly prohibiting utilities from

making deceptive, misleading or untruthful statements to any person regarding a CCA programs or

programs.

Fifth, to supplement and amplify the Commission’s statements in the Decision that it will

vigorously’ enforce any violations of the utilities’ duty to cooperate, the Decision should be modified

to make explicit that, upon a proper showing, a CCA program filing a complaint against a utility will

be able to obtain temporary or preliminary injunctive relief from the presiding officer pending

confirmation of such an order by the Ml Commission. Without a speedy and effective remedy for

utility violations, a (‘CA program could be irreparably harmed by improper utility behavior.

CCSF requests that, to the extent that any utility tariffs conflict with the modifications ordered

in response to this petition, the Commission should order the utilities to file corrected tariffs

immediately.

Finally, CCSF requests expedited consideration for this petition. CCSF’s CCA program is at a

critical stage, with important decisions being made in the coming weeks. With its December 2009

mailer and website attacking San Francisco’s program, PG&E has already begun what PG&E hopes

will be an extensive and successful campaign to thwart the City’s goal of giving consumers a green

alternative to PG&E power. The Commission bears the important responsibility of effectuating and

upholding California’s (‘CA law and should give this petition its highest priority.28

28 Nothing in this petition should stop the Commission from adopting the Energy Division’s
draft Resolution E-4250 (“Draft Resolution”), which at the time of filing this petition is still pending
before the Commission. The Draft Resolution would implement some important, but much more
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IV. THE DECISION SHOULD BE MODIFIED TO BAR UTILITIES FROM MARKETING
TO RETAIL CUSTOMERS RELATED TO CCA PROGRAMS

PG&E’s change in position requires the Commission to consider issues it did not need to think

about based on the Phase 2 record. Contrary to the utilities’ Phase 2

position, PG&E has clearly decided that, regardless of the rates, terms and conditions of a particular

CCA program. PG&E will oppose that program and take whatever steps it deems appropriate to

prevent local governments from “taking’”’its” customers. This position is at odds with AR 117 in two

ways. First, the CCA law grants local governments a right to establish a CCA program in accordance

with the provisions of Section 366.2. PG&E is blatantly attempting to interfere with this right.

Second, PG&E’s efforts to oppose CCA violate the utilities’ express duty under Section 366.2(c)(9) to

cooperate fully with any CCA programs.

One key means by which PCJ&E will pursue its opposition to CCA programs is marketing.

Contrary to its representations in the Phase 2 record, PG&E has shown that it will aggressively attempt

to encourage customer opt-outs through marketing that disparages CCA programs and promotes

PG&E’s reputation and services. The Commission must bar such marketing in order to serve the

following important State interests: (1) full utility cooperation with CCA programs and the avoidance

of utility conflicts of interest; (2) avoidance of anti-competitive leveraging of the utilities’ monopoly

advantages; and (3) avoidance of customer confusion. As will be shown below, the requested

marketing prohibition is a reasonably tailored means to achieve these requirements.

A. The Requested Modification Is Necessary In Order to Serve Important State
Coals

I. Full Utility Cooperation With CCA Programs

Community choice aggregation simply will not work without the cooperation of the utilities.

Among other services that utilities must continue to provide under CCA, utilities must deliver

electricity to customers over transmission and distribution facilities and are responsible for billing

limited, changes to utility practices regarding CCA programs. CCSF urges the Commission to adopt
the revised Draft Resolution with the changes recommended by the City in its January 11, 2009
contments and quickly move ahead with the broader, and equally necessary, additional changes
requested in this petition.
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customers for the utilities’ own delivery services and for the electricity that is supplied by the CCA

program. The requirement in Section 366.2(cfl9) that all utilities “shall cooperate fully with any

community choice aggregators that investigate, pursue or implement community choice aggregation

programs,” is thus central to the successful implementation of AR 117. The Legislature phrased this

duty broadly, using the word “fully” to moderate “cooperate,” and specifically requiring such full

cooperation through all phases of the development of a CCA program, including the investigation,

pursuit and implementation stages.

As both the Commission (in FOF 10 in the Decision) and the utilities themselves recognized in

Phase 2 of this docket, utility marketing intended to undermine the success of CCA programs poses an

inherent conflict with the duty of full cooperation. A utility decision to engage in such marketing

sends a clear message to utility employees, retail customers, and CCA programs that the utility wants

to prevent the success of the CCA effort. A utility with such a corporate policy, as expressed and

evidenced through anti-CCA marketing, simply cannot be viewed as fully cooperating with CCA

programs. Moreover, utility employees who interact with CCA programs are placed in the untenable

position of serving two different masters—the statutory duty of full cooperation and the corporate goal

of defeating CCA programs. Within PG&E, where the Chairman has publicly stated, “we are going to

stand tip and resist efforts to take over our customers,” employees that cooperate with CCA programs

likely cannot help but feel that they are working contrary to the company’s avowed mission.

The Commission has authority to fashion rules, such as a ban on utility marketing, to ensure

that utilities comply with their duty of full cooperation. The Commission also has general power

under Section 701 to “do all things” necessary to serve the State’s goals in the regulation of public

utilities. In addition, Section 366.2(c)(9) specifically charges the Commission with determining the

“terms and conditions” under which utilities shall provide services to CCA programs and retail

customers. Thus, the Commission can and should give effect to the duty to cooperate by barring

utilities from marketing to defeat CCA programs.

2. Mitigation of Utility Monopoly Advantages

In the past few decades, as policy-makers have introduced competition for services that have

traditionally been provided by monopoly utilities, the Commission has placed a high priority on

14



preventing the utilities from leveraging their monopoly advantages in newly competitive segments of

the markeL The Commission has recognized “the obvious advantage of the incumbent utility as we

move toward increasing competition” and the “clear need” for rules to promote a level playing

field.”2° The obvious advantages identified by the Commission include the utilities’ “name brand

recognition”30(including use of the utilities’ logo),3’ opportunity to use the utility billing envelope to

market competitive products,32 and use of the utility’s reputation and customer contacts in joint

marketing of monopoly and competitive products.33

The Legislature and Commission have viewed these advantages as so detrimental to fair

competition that they have taken extraordinary measures to restrain the ability of utilities to leverage

their market power. In 1996, to accommodate direct access transactions, the Legislature required a

separation of utility transmission and distribution functions, on the one hand, and electric procurement

and supply functions on the other, so that utilities that wished to offer competitive electricity supply

services could only do so through separate and independent affiliates.34 In the Affiliate Transactions

Rules Order, the Commission established detailed rules to prevent utilities from leveraging their

market power, including a ban on joint marketing of utility and affiliate competitive services and a

prohibition on use of the utility bills to market an affiliate’s competitive services unless the utility

makes the billing envelope available to all competitors.35

Utility exploitation of market power poses the same challenge to the success of CCA programs

that it did in the context of direct access. Left unrestricted, utilities are free to use their monopoly-

derived revenues, reputations and brand name recognition to promote their competing electricity

supply services and to disparage CCA services. In addition, utilities are able to exploit their numerous

29 Opinion Adopting Standards of Conduct Governing Relationships Between Utilities and
their Affiliates (“Affiliate Transactions Rules Order’), D. 97-12-088, 1997 Cal. PUC LEXIS 1139,
*15.

301d., *16.
‘ Id., *75

- *85.

32Jd., *94

Id., *85_*95.

See Section 330(k).
‘ Id., Appendix A, especially Section V.F.
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contacts with their customers to engage in marketing to retain customers. For their largest customers,

utilities can capitalize upon the personal marketing relationships they have developed over the years;

for their smaller customers, the utilities can transform every bill and every other customer

communication with the utility— e.g., billing questions, energy efficiency advice, maintenance

requests — into a marketing opportunity. All of these advantages enable utilities to derive enormous

bang for the buck from their marketing efforts; CCA programs, enjoying none of these inherent

advantages, will be forced to incur significant costs to have any hope of counteracting such marketing.

Undoubtedly for this reason, the Commission recognized in the Decision that there would be “little if

any benefit from a battle for market share between CCAs and utilities” (Decision, p. 23) and that

utility marketing could create “costs that may nor be offtet by benefits.”

Banning utility marketing against CCA programs will partially level the playing field by

limiting the opportunities for utilities to leverage their reputation, brand name recognition, and

established marketing channels to defeat CCA programs. As discussed below in Section ITI.B, a ban

on marketing is far less intrusive and far more practical than other more drastic alternatives as a first

step in attempting to mitigate utility market power.

3. Mitigation of Customer Confusion

As previously noted, CCA requires full cooperation of the utility with CCA programs in many

ways, including providing distribution and billing services to CCA customers. When a utility is

actively opposing and demonstrating its hostility to a CCA program, customers are sure to wonder

whether they can expect the same quality of overall service if they take service from a CCA provider.

For example, customers may wonder whether utilities will be as responsive to requests from CCA

customers as from bundled utility customers, or whether a utility that is hostile to the CCA provider

and vigorously opposed the CCA program will take longer to restore service to CCA customers after

an outage. Utilities that disparage a CCA program will likely lead some customers to question

whether it is wise to obtain an essential service through an arrangement that requires the cooperation

of an obviously unwilling partner. Indeed, utilities will have a strong incentive to foment such doubt

and confusion, because customers who fear such problems are more likely to stay with the utility.
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PG&E has already demonstrated that its marketing will aim to sow fear, doubts and confusion

rather than providing useful, factual information to customers. The December 2009 mailer and

website attacking CCSF’s program appeal to fear by warning customers to BEWARE” and not be left

“TN THE DARK”. In addition, those San Francisco marketing materials cherry-pick isolated

statements from a two-year old CCSF report about potential CCA prices to tar the City’s CCA

program, even though the same report indicated that CCA offered many potential benefits to San

Franciscans and, more importantly. even though no useful factual information about actual CCA prices

will be available until the CCA program sets the actual rates and terms of sen’ice PG&E’s tactics are

consistent with its goal of blocking CCA efforts, regardless of the factual merits of a particular CCA

plan. Countering marketing that only needs to sow confusion and doubt to be successful wilL be

extremely costly for CCA programs, particularly when the marketing occurs even before the program

has a service with specified prices, terms and conditions to offer.

Barring utilities from engaging in anti-CCA marketing will serve the Commission’s important

goal of mitigating customer confusion. As part of the Commission’s efforts to promote competition,

the Commission has stated its “serious concern” about customer confusion and emphasized the

Commission’s “significant interest” in preventing such confusion.36 Without confusion-creating utility

marketing, retail customers will be better able to make an informed, fact-based decision and CCA

programs will be spared the potentially high costs of countering such unenlightening marketing.

In sum, utility marketing conflicts with three extremely important State interests: (1) ensuring

the full utility cooperation required by AB 117, (2) preventing the exploitation of utility market power,

and (3) preventing customer confusion. Without a marketing prohibition, the utilities will thwart the

legislative goal of promoting a viable CCA alternative to utility procurement service.

B. The Requested Modification isa Reasonable Means of Protecting These Important
State Goals

The foregoing has shown that, in the face of active utility opposition to CCA, unrestricted

utility marketing will undermine important State interests and thwart CCA programs. This section will

36 Opinion Denying Rehearing ofDecision 9 7-12-088 C’ Affiliate Transactions Rehearing
Decision”), D. 98-12-089, 1997 Cal. PUC LEXIS 917. Section II.5(b)(i).
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show that the proposed prohibition on utility marketing is a reasonable initial means of protecting

these State interests and that other potential remedies are too limited to be effective. lfthese measures

prove insufficient to prevent utilities from undermining the success of CCA programs, more extensive,

complex measures such as functional separation may become necessary.

1. The Proposed Ban on Utility Marketing Is Similar to the Rule in the Phase
2 Proposed Decision, Which Itself Was Similar to a Utility Proposal.

Evidence of the reasonableness of the ban on utility marketing proposed in this Petition is

supplied by the fact that the Phase 2 PD would have included a similar ban on utility marketing, even

based on a record in which the utilities had affirmed their neutrality to CCA programs. Conclusion of

Law (COL)12 in the PD stated:

12. Utilities should be ordered to refrain from marketing their services to CCA
customers and may not characterize a CCA’s services or rates to customers
except with the explicit authority of the CCA.37

The PD’s proposed marketing ban, in turn, was grounded in a proposal from the utilities

themselves. As previously noted, in their Phase 2 testimony, the utilities stated that the Commission

should formalize in its decision their commitment not to encourage customers to opt out of the CCA

program.38 PG&E had only minor concems with the PD’s COL 12 and requested language that still

would require the utilities to “refrain from marketing their commodity services to CCA customers by

actively encouraging customers to opt out of the CCA program.”39 Thus, even PG&E recognized the

conflict that utility marketing posed to the viability of the CCA legislation and the need for strong

restrictions on such marketing.

Like the PD, the proposed modification set forth in Appendix A to this Petition prohibits both

utility promotion of its own rates and services and utility discussion of the CCA program’s rates and

services. In addition, like the PD, the proposed modifications recognize the reality that utilities will

passively receive requests from customers about their rates or services and how the process of transfer

PD, p. 61.
38 Joint Rebuttal Testhno,n’ ofSan Diego Gas & Electric Co.. PacJic Gas & Electric Co., and

Southern Calfornia Edison Co. in Community C’hoice Aggregation OIR, Phase 2, dated May 16,
2005. pp. 111-8 to 111-9, relevant excerpts of which are attached in Appendix B.

Comments ofPG&E on the Proposed Decision ofAdministrative Law Judge Malcolm, dated
November 22, 2005, Appendix A (FOF 11), which is attached as Appendix C.
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to a CCA program would work. Like the PD, this Petition proposes a limited exception that would

allow utilities to respond to provide factual responses to such inbound requests, as long as the utilities

do not stray into marketing pitches in the course of their responses.4’

2. The Decision’s Ban on Using Ratepaer Funds to Support Utility
Marketing. While Useful, Is Ineffective to Serve the State’s Important
Interests.

Rather than prohibiting utility marketing, the Decision opted for a more limited approach —

barring the use of ratepayer money to pay for utility marketing. While this rule has some theoretical

value in avoiding ratepayer support for such efforts, as a practical matter, it is ineffective at serving the

State’s important goals related to CCA.

The effect of the rule is only to prevent utilities from including the costs of CCA marketing in

their general rate case (“GRC”) revenue requirement requests. Once a revenue requirement is

determined in the GRC decision, nothing prevents a utility from using its revenues on CCA marketing,

as long as the utility can meet its other obligations. In addition, enforcement of the rule is itself a

challenge.

Even assuming there is a clear wall between ratepayer and shareholder money and utilities are

only permitted to use the latter, the rule is still ineffective in the face of concerted utility opposition to

CCA programs. PG&E has already spent $5 million on the two-thirds vote ballot measure, and the

media campaign in support of the initiative has not even begun. As PG&E’s highest-level officers

have explained to Wall Street analysts, PG&E considers money to stop municipal efforts to “take”

“its” customers to be money well spent. Accordingly, the rule barring the use of ratepayer money for

CCA marketing will not stop such marketing and therefore will not avoid the inherent conflict with the

utilities’ duty of full cooperation, will not prevent utility leveraging of its monopoly advantages, and

will not prevent the customer confusion that will result from such marketing.

3. The Limited Measures Adopted in the Settlement Agreement Between
SJVPA and PG&E are Inadequate

Another potential approach to protect the State’s interests with respect to UCA is to adopt

measures similar to those agreed to in D.08-06-1 6, which approved a settlement between San Joaquin

° See PD, p. 23.
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Valley Power Authority (“SJVPA”) and PG&E related to marketing issues. That settlement,

applicable only to the relationship between SJVPA and PG&E, created a “functionally separate” group

of PG&E employees who are primarily responsible for CCA marketing.41 This approach has key

shortcomings.

First, it does nothing to address the conflict with the utility’s duty of fttll cooperation with CCA

programs. Under the settlement, PG&E is still free to aggressively market against SJVPA’s CCA

program. including disparaging marketing. Moreover, the “functionally separate” group and the rest

of PG&E employees all still report to the same PG&E management that is committed to preventing the

success of any CCA program. Consequently, the utility and its employees still face the unreconciled

conflict of having a legal duty to cooperate fully with a CCA program that the utility is very publicly

attempting in the marketplace to discredit and thwart.

Second, such functional separation does nothing to mitigate the utilities’ ability to leverage

their monopoly advantages. Utilities are still free to capitalize upon the reputations and brand name

recognition they enjoy solely because of their longstanding monopolies.

Third, the functional separation in the SJVPA settlement does nothing to limit the utilities’

ability to foment customer confusion and anxiety about CCA. As previously noted, when utilities are

free to discredit a CCA program, at least some customers are sure to wonder whether it would be wise

to switch from bundled service to an arrangement that depends on seamless cooperation between the

utility and the CCA provider.

4. Potential Alternative Measures to Protect the State’s Interest IVould Be
Far More Extensive

While the previous section has shown that limited functional separation would not address the

significant problems caused by full-fledged utility opposition to CCA programs, a more effective

solution would be full structural separation. As the Commission well knows, “structural separation” is

a shorthand phrase for the complex process of requiring the utility to create a wholly independent

subsidiary to market and sell the newly competitive product (in this case procurement services) and

fashioning affiliate transactions rules to prevent the new subsidiary from benefiting from the market

41 D.08-06-016, Appendix A, Article 7, pp. 7-8.
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power of the monopoly utility. This approach was followed for the restructuring of both the electric

and telecommunications industries that began in the mid-1990s.42

To be effective, structural separation would require the utilities to create separate and

independent legal entities to provide and market procurement services for those geographic areas in

which local governments are implementing CCA programs. To fully address the inherent conflicts of

interest that PG&E now faces, the procurement activities of the separate affiliate would need to be

wholly independent from the utility, so that the utility would be neutral as between partnering with its

affiliate and a CCA program. In addition, structural separation requires detailed affiliate transactions

rules that would take considerable time to formulate. These are complex and sweeping changes that

would require significant time and resources to implement and would impose significant restructuring

requirements on the utilities. If the commission wants to pursue such a structural separation, it should

adopt the modifications proposed here in the meantime.

C. The Proposed Marketing Prohibition Is Consistent with the First Amendment

The proposed prohibition on utility marketing related to CCA programs is fully consistent with

the First Amendment. As will be discussed below, the Commission has already found, in the Affiliate

Transactions Rehearing Decision, that a nearly identical prohibition on utility marketing satisfied all

applicable constitutional requirements.

Speech that proposes a commercial transaction, such as the marketing at issue here, is

commercial speech, which enjoys a limited measure of First Amendment protection compared to other

forms of constitutionally protected expression.43 A prohibition on commercial speech will be upheld if

the prohibition directly advances a substantial governmental interest44 and is a reasonable fit with such

42 For the electric industry, see generally D. 97-05-040 (fashioning rules to facilitate direct
access transactions) and the Affiliate Transactions Rules Order, setting forth detailed rules which
address, among other things, requirements regarding nondiscrimination, disclosure and information,
and separation between the utility and affiliate. For the telecommunications industry, see, e.g., 47
U.S.C. Section 272, which details, among other things, separate affiliate requirements, structural and
transactional requirements, nondiscrimination safeguards, and audit requirements.

“ Board of Trustees ofthe State University ofNew York v. Fox, 492 U.S. 469, 473-474, 477
(1989)

“ Id., 492 U.S. at 475, citing Central Hudson Gas & Electric Corp. v. Public Service Comm ‘ii

ofNew York, 447 U.S. 557, 566 (1980).

21



governmental interest. A “reasonable fit” is one that “is not necessarily perfect” and that “represents

not necessarily the single best disposition but one whose scope is ‘in proportion to the interest

served. “h

The proposed prohibition on CCA marketing clearly constitutes commercial speech. The

marketing to be regulated proposes a commercial transaction in that it seeks to convince retail

customers to use the utilities’ electricity procurement services and not those of a competing CCA

provider. The proposed modification specifically excludes truthful and accurate communications

made to a government body or government official, which arguably could in some instances constitute

political speech that is entitled to higher First Amendment protection.46

The proposal easily satisfies the constitutional requirements for commercial speech. As

previously shown, the proposed marketing prohibition directly advances substantial State interests:

ensuring full utility cooperation with CCA programs, a requirement of State law; avoiding anti-

competitive leveraging of utility market power; and avoiding customer confusion regarding CCA

programs. The Commission has recognized that preventing utilities from exploiting their monopoly

advantages and avoiding customer confusion in newly competitive markets are substantial interests

that justify significant restrictions on commercial speech by utilities.47 In addition, the proposed

prohibition satisfies the “reasonable fit” requirement because, as shown in the previous Section, it is

reasonably tailored to be an effective means of serving the State interests while avoiding more

extensive restrictions unless and until they are proven to be necessary.

In the Affiliate Transactions Rehearing Decision, the Commission upheld a nearly identical

ban on utility marketing — designed to serve many of the same purposes as the rule proposed here —

against a First Amendment challenge. One of the affiliate rules under attack in that order (Rule V.F),

Id., 492 U.S. at 480, citing In Re R.M.J., 455 U.S. 191, 203 (1989).
46 li making this statement, CCSF does not concede that a restriction or prohibition on political

speech related to CCA would violate the utilities’ First Amendment rights.
‘r Affiliate Transactions Rehearing Decision, D. 98-12-089, Section II.5(b)(i). In that decision,

the Commission cited the U.S. Supreme Court’s recognition of “the strong governmental interest in
certain forms of economic regulation, even though such regulation may have an incidental effect on
rights of speech and association.” Id., Section 11.5, fn. 9, citing NAACP v. Claiborne Hardware Co.,
458 U.S. 886, 912 (1982)
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prohibited utilities from marketing any competitive services offered by affiliates, including electricity

procurement services. The Commission held that the prohibited marketing was commercial speech.

that the prohibition directly served substantial state interests — including the prevention of utility

leveraging of their monopoly advantages and the avoidance of customer confusion
— and that the rule

was a reasonable means of advancing the Commission’s goals48 Thus, the Commission has already

thoroughly addressed the First Amendment issues raised by the proposed prohibition on utility

marketing and found that such a prohibition fully comports with constitutional requirements.

V. THE DECISION SHOULD BE MODIFIED TO BAR UTILITIES FROM ENGAGING
IN CONDUCT DESIGNED TO THWART CCA PROGRAMS, EXCEPT WHEN SUCH
CONDUCT IS EXPRESSLY PROTECTED BY THE CONSTITUTION

Thus far, this petition has focused on the most obvious means by which utilities will attempt to

thwart CCA programs — marketing. However, a utility as detemined as PG&E to prevent the success

of CCA can be expected to use means other than marketing to impede CCA implementation. Any

efforts by a utility’ to undermine CCA are antithetical to the Legislature’s intent to enable local

govenmients to offer consumers a CCA option and to the utilities’ express and specific duty under

Section 366.2(c)(9) to fully cooperate with the investigation, pursuit or implementation of CCA

programs. Accordingly, the Commission should prohibit any conduct by utilities that frustrates or

impedes the investigation, pursuit or implementation of a CCA program or programs. Put simply,

such conduct would violate California CCA law and should not be allowed,

CCSF suggests a limited exception to this proposed modification. If a utility can conclusively

demonstrate that prohibition of particular conduct would violate the rights of the utility under the

United States or California Constitution, such conduct should not be prohibited. The purpose of this

exception is to enable the Commission to avoid constitutional error. However, to prevent the utilities

from exploiting this exception to neuter the general rule, the Commission should only apply this

exception if there is a clear demonstration that the conduct in question is constitutionally immune from

government restriction.

Id., Section 11.5.
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VI. THE DECISION SHOULD BE MODIFIED TO BAR UTILITIES FROM SOLICITING
OPT-OUT REQUESTS OR DICTATING THE OPT-OUT MECHANISM, EXCEPT
WHEN REQUESTED TO DO SO BY A CCA PROGRAM

In the careful balance struck in AB 117. the Legislature made a conscious choice to

automatically enroll customers in a CCA program unless the customer affirmatively opts out of CCA

service. As part of this careful balance, the Legislature crafted detailed provisions regarding how

customers are to be notitied of the opt-out opportunity and how customers may indicate their desire to

opt out. AB 117 contemplates that CCA programs, not utilities, should be responsible for offering

customers an opportunity to opt out of CCA service as part of the customer notification process

required by Section 366.2(c)(1 1) and (13). Similarly, Section 366.2(c)(13) makes the CCA programs,

not the utilities, responsible for specifying the mechanism by which customers may indicate an opt-out

preference. As explained below, utility practice and tariffs are inconsistent with the process carefully

prescribed by the Legislature. To give effect to the clear intent of the Legislature, the Decision must

be modified to clarify that utilities may only solicit opt-outs or specify the opt-out mechanism if

expressly requested to do so by a CCA program.

A. AB 117 Puts the CCA Programs in Charge of Soliciting Opt-Outs and
Determining the Opt-Out Mechanism

Section 366.2(c)(l 1) states that “the program shall allow any retail customer to opt out.”

Section 366.2(c)(13) explains how CCA programs are to carry out this responsibility. The

“community choice aggregator” is required to provide customers four separate notifications, beginning

60 days before automatic enrollment, in which the CCA programs must explain the terms and

conditions of the CCA services and inform customers of their right to opt out without penalty.4° Each

notification must include “a mechanism” by which customers may opt out of CCA service.50 This

mechanism “may take the form of a self-addressed return postcard” indicating an opt-out preference or

“another straightforward means” of opting out.51 The only way the statute contemplates a utility

‘ Section 366,2(c)(l3)(A)
50 Section 366.2(c)(13)(C)

Id. (emphasis added).
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becoming involved in the mailing of opt-out notifications is if a CCA program requests the utility’s

assistance under Section 366.2(c)(13)(B).

The following points are evident from these detailed provisions. First, the only means by’

which customers are to be informed of their opt-out right is through the four required customer

notifications, Second, the CCA programs are solely responsible for sending these notifications, unless

a CCA program expressly asks the utility to send the notifications. Third, by using the phrase “a

mechanism,” the legislature contemplates that there be onJy one opt-out mechanism. Fourth, the opt-

out mechanism must be included in the customer notifications. Fifth, by virtue of the CCA provider’s

responsibility for creating and sending the customer notifications, the CCA program is responsible for

determining which opt-out mechanism to use.

In sum, the CCA programs have sole responsibility for (1) soliciting opt-outs as part of the four

required customer notifications and (2) determining the single mechanism by which customers may

indicate an opt-out preference.

B. The Commission Should Make Clear that the Utilities Should Have No Greater
Role in Soliciting Opt-Outs Than the Detailed Provisions of AB 117 Contemplate

Contrary to the detailed and prescriptive provisions of Section 366.2(c). PG&E has arrogated

to itself the ability to solicit customer opt-outs. In Draft Resolution E-4250, the Commission’s Energy

Division has noted that PG&E has circulated marketing tn-folds with return mailers and posted a

website in which it has invited customers to opt out of a CCA service, even before the CCA program

had sent any customer notifications.2 As shown above, such utility solicitations of customer opt-outs

are contrary to AB 117 in the following respects: (1) opt-out solicitations are only to be included in

the four customer notifications; (2) those notifications are only to be sent by the CCA provider (unless

the CCA provider requests the utility’s assistance, which was not the case with PG&E’s solicitations);

and (3) AR 117 does not confer on the utilities an independent right to solicit opt-outs.5 Accordingly,

52 Draft Resolution E-4250 (revised draft released Dec. 22, 2009), p. 3. In its comments on the
original draft, PG&E did not deny that it attempted to solicit opt-outs using these mechanisms.

h addition, as Draft Resolution E-4250 finds, PG&E’s opt-out solicitations are premature
because they precede any of the four customer notifications. CCSF agrees with the conclusion that
opt-outs should not be solicited prior to the first customer notification and urges the Commission to
adopt the Draft Resolution pending its consideration of the broader request in this petition to bar any
utility solicitations of customer opt-outs.
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the Commission should make clear that utilities may not solicit customer opt-outs at any time, unless a

CCA program specifically requests that a utility send the customer notifications that include an opt-out

mechanism:

In addition, the utility tariffs adopted pursuant to the Decision appear to be inconsistent with

Section 366.2(c)(13)(C). Tariff Rule 23.1.1 purports to make the utility responsible for providing “an

opt-out process to be used by all CCAs.” The rule goes on to specify that the utility shall offer at least

two opt-out mechanisms, out of four listed options. Rule 23.1 thus appears to give the utilities

responsibility for determining which opt-out mechanisms may be used by the CCA provider. Rule

23.1 violates Section 366.2(c)(13(C) to the extent that: (1) it allows the utility, not the CCA program,

to determine which opt-out mechanism to use; and (2) it requires more than one opt-out mechanism, in

the face of the clear language in Section 366.2(c)(13)(C) that requires CCA providers louse a single

mechanism. The Commission should thus make clear that the CCA program is solely responsible for

determining which single opt-out mechanism should be offered to customers and should require the

utilities to modify their tariffs as necessary to comply with this statutory requirement.

VII. THE DECISION SHOULD BE MODIFIED TO CLARIFY THAT UTILITIES ARE
PROHIBITED FROM MAKING DECEPTIVE, MISLEADING, OR UNTRUTHFUL
COMMUNICATIONS REGARDING A CCA PROGRAM OR PROGRAMS

The Decision already states that, if a utility fails to comply with “its duty to cooperate in good

faith” under Section 366.2(c)(9), the Commission retains authority to “impose substantial penalties”

and to “cooperate in any law suit that seeks material damages.”5’There should be no dispute that a

utility that makes a deceptive, misleading or non-truthful communication regarding a CCA program or

programs is violating its duty to cooperate in good faith. In the interest of avoiding any unnecessary

Tariff Rule 23.K3 appears to allows utilities to accept a verbal indication of an opt-out
preference from a new customer who has moved into an area served by a CCA program, even before
the CCA program has sent the customer any notification of the terms and conditions of service or the
customer’s opt-out right. In effect, the utility would thus be soliciting an opt-out outside of the process
mandated by Section 366.2(c). Accordingly, this tariff section, and likely others, would need to be
revised to be consistent with the modifications sought by this petition. The requested modifications
set forth in Appendix A to this petition include a requirement that the utilities revise their tariffs as
necessary to conform to the modifications adopted in response to this petition.

‘ Decision, p. 18.
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litigation on this point, CCSF requests that the Commission make explicit that deceptive, misleading

or non-truthful communications violate Section 366.2(c)(9) and that utilities are prohibited from

making such communications. The effect will be to put utilities on clear notice that, if they engage in

such improper communications, they will be subject to a complaint before the CPUC. where a CCA

can obtain injunctive relief or penalties, or a civil lawsuit for damages and other available remedies.

VIII. THE DECISION SHOULD BE MODIFIED TO MAKE EXPLICIT THAT CCA
PROGRAMS CAN OBTAIN EXPEDITED RELIEF FROM UTILITY VIOLATIONS
OF THEIR CCA OBLIGATIONS

As previously noted, CCA programs only have an opportunity to succeed if utilities provide the

ftill cooperation required by Section 366.2(c)(9). A breach by a utility of any of its obligations to a

CCA program could quickly cause irreparable harm to the CCA program. Irreparable harm could

result in a matter of days in a variety’ of situations, such as an unreasonable refusal by a utility to

provide distribution senices to CCA customers, or a well-funded marketing campaign that disparages

a CCA program with which a utility is supposed to be cooperating. For this reason, CCA programs

need to be able to seek and, upon a proper showing, obtain prompt interim relief in order to

temporarily enjoin utilities from engaging in behavior that threatens irreparable harm.

Accordingly, the Commission should clarify that the presiding officer in a CCA complaint case

has the authority to hear and grant a temporary restraining order (TRO) or preliminary injunction

pending confirmation or rejection of such order by the full Commission. Such authority is

contemplated by Section 310, which authorizes an individual commissioner or administrative law

judge (AU) to issue an “order”, that is, a determination that has binding effect.56 Under Section 310,

after a commissioner or AU makes an order, it may then be “approved” or “confirmed” by the full

commission.

56 “Order” is defined as a “command of a court or judge.” See Dictionary.com. Dictionary.corn
Unabridged. Random House, Inc.
http://dictionary.refercnce.com/browse/ordcr (accessed: January 04, 2010).
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Likewise, Rule of Practice and Procedure 91 authorizes ALJs to “nile upon all objections or motions

which do not involve final determination of proceedings.” A TRO or preliminary injunction affords

interim relief and does not make a final determination.

The Commission has followed this procedure in order to prevent irreparable harm. In XO

C’alifornia. Inc. i’ Norrhpoint Communications, Inc., D. 01-04-008, the Assigned Commissioner

granted emergency relief, two days after the filing of the complaint, to enjoin a bankrupt

telecommunications carrier from discontinuing service to its customers. The full Commission

subsequently confirmed the Assigned Commissioner’s order, finding that the order was “procedurally

and substantively proper.”7
-

In order to provide a measure of certainty to CCA programs that they will have the opportunity

to obtain prompt relief to prevent irreparable harm, the Commission should modify the Decision as

requested in Appendix A.

IX. REQUEST FOR EXPEDITED CONSIDERATION

The foregoing has demonstrated that PG&E has made it a high corporate priority to prevent the

successful implementation of AR 117 in California. With its December 2009 marketing efforts

designed to prevent a successful CCA program in San Francisco, PG&E has undoubtedly only just

begun what is sure to be a concerted campaign, yet already the resulting damage is real. As shown

above, these efforts fundamentally conflict with PG&E’s duty to cooperate fully with CCA programs

and interfere with CCSF’s right to pursue a CCA program. Expedited consideration of this petition is

necessary to prevent PG&E from profiting from its violation of its duty and inflicting crippling and

irreparable harm on the emerging CCA programs of CCSF and others.

X. PETITIONER HAS GOOD CAUSE FOR FILING THIS PETITION MORE THAN
ONE YEAR AFTER THE ISSUANCE OF THE DECISION

Where, as here, more than one year has elapsed since the effective date of a decision sought to

be modified, the Commission’s rules require the petitioner to explain why the petition could not have

571d.,p.2.
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been presented within one year of the effective date of the decision.58 There is ample justification for

filing this petition at this time.

As previously explained, the Commission’s resolution of the issues addressed in this petition

assumed that the utilities did not oppose CCA programs. PG&E did not make clear its reversal of

position until well afler the one-year benchmark in the Commission’s rules. In fact, only in the last

few months has the depth and extent of PG&E’s opposition become evident. In particular, PG&E’s

recent support of the two-thirds vote initiative has now clearly shown that PG&E intends to resort to

aggressive and costly efforts to undermine CCA programs. PG&E’s December 2009 mailer and

website attacking CCSF’s CCA were the first concrete demonstration that PG&E intends to conduct

an extensive and broad-based campaign specifically designed to thwart San Francisco’s efforts.

Accordingly, the petition is timely.

XI. CONCLUSION

For the reasons set forth in this Petition and accompanying materials, CCSF urges the

Commission to expeditiously order the modifications to Decision 05-12-041 that are described in

Appendix A to this Petition.

Dated: January 11,2010 DENNIS J. HERRERA
City Attorney
THERESA L. MUELLER
Chief Energy and Telecommunications Deputy
THOMAS J. LONG
AUSTIN M. YANG
Deputy City Attorneys

By: /S/
THOMAS J. LONG

Attorneys for the
CITY AND COUNTY OF SAN FRANCISCO

Office of the City Attorney
City Hall Room 234
1 Dr. Carlton B. Goodlett Place
San Francisco, California 94102-4682
Telephone:(415) 554-6548
Facsimile: (415) 554-4763
E-Mail: thomas.longsfgov.org

58 Rule of Practice and Procedure 16.4(d).
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CITY OF SANTA MONICA
1212 5TH STREET, FIRST FLOOR
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500 S. GAREY AVE. BOX 660
POMONA, CA 91769
FOR: CITY OF POMONA

LLP
AJOMIN.

http ://docs.cpuc.ca.gov/published/service_lists/R03 1 0003_5 8447.htni 1/11/20 10



CPUC - Service Lists - R03 10003 Page 2 of 9
JANET COMBS JENNIFER TSAO SHIGEKAWA
SOUTHERN CALIFORNIA EDISON COMPANY ATTORNEY AT LAW
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MORRISON S ECERSTER, LLP Ifl 8TH STREET. P0 BOX 2050
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ANDREW B. BROWN
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CITY OF VERNON
4305 SP_NTA FE AVENUE
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355 SOUTh GRAND AVENUE, 40TH FLOOR
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SOUTHERN CALIFORNIA EDISON COMPANY
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ROSEMEAD, CA 91770
FOR: SOUThERN CALIFORNIA EDISON COMPANY
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SOUTHERN CALIFORNIA EDISON
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2244 WALNUT GROVE AVENUE
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PACIFIC ENERGY POLICY CENTER
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PAUL SZYMANSKI DONALD C. L000ELL P. C.
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SAN DIEGO, CA 92166-8738 SANTA ANA, CA 92706
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WINDWARD ENERGY COMPANY ADANS, BROANWELL, JOSEPH & CARDOZO
14609 FLINSTONE DRIVE 60 GATEWAY BLVD., SUITE 1000
LAKE BUGHES, CA 93532 SOUTH SAN FRANCISCO, CA 94080
FOR: WINDWARD ENERGY COMPANY FOR: COALITION OF CALIFORNIA UTILITY
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DENNIS .3. HERRERA DIANE I. FELLMAN
C:TY ATTORNEY NEXTEP.A ENERGY RESOURCES, LLC.
CITY AND COUNTY OF SAN FRANCISCO 234 VAN NESS AVENUE
CITY HALL, ROOM 234 SAN FRANCISCO, CA 94102
SAN FRANCISCO, CA 94102 FOR: LAW OFFICES OF DIANE FELLMAN
FOR: CITY AND COUNTY OF SAN FRANCISCO

MICHAEL CAMPBELL THERESA MUELLER
SAN FRANCISCO PUBLIC UTILITIES COMISSION DEPUTY CITY ATTORNEY
1155 MARKET STREET 4TH FLOOR CITY AND COUNTY OF SAN FRANCISCO
SAN FRANCISCO, CA 94102 CITY HALL, ROOM 234

SAN FRANCISCO, CA 94102

DAN ADLER SANDRA ROVETTI
DIRECTOR, TECH AND POLICY DEVELOPMENT REGULATORY AFFAIRS MANAGER
CALIFORNIA CLEAN ENERGY FUND SAN FRANCISCO PUC
S THIRD STREET, SUITE 1125 1155 MARKET STREET, 4TH FLOOR
SAN FRANCISCO, CA 94103 SAN FRANCISCO, CA 94103
FOR: CALIFORNIA CLEAN ENERGY FUND

NORMAN 3. FURUTA AUDREY CHANG
ATTORNEY AT LAW DIRECTOR-CALIFORNIA CLIMATE PROGRAN
FEDERAL EXECUTIVE AGENCIES NATURAL RESOURCES DEFENSE COUNCIL
1455 MARKET ST.: SUITE 1744 111 SUTTER STREET, 20Th FLOOR
SAN FRANCISCO, CA 94103-1399 SAN FRANCISCO, CA 94104
FOR: FEDERAL EXECUTIVE AGENCIES FOR: NATURAL RESOURCES DEFENSE COUNCIL
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ATTORNEY AT LAW NATURAL RESOURCES DEFENSE COUNCIL
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THE UTILITY REFORM NETWORK
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SAN FRANCISCO, CA 91104
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PACIF:C GAS AND ELECTRIC COMPANY
77 BEALE STREET
SAN FRANCISCO, CA 94105

KIMBERLY C. JONES
PACIFIC GAS AND ELECTRIC COMPANY
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FOR: BURKE TECH SERVECES

PAUL V. HOLTON
PACIFIC GAS AND ELECTRIC COMPANY
P0 BOX 770000, MATh CODE 39A
SAN FRANCISCO, CA 94177- 300E,
FOR: PACIFIC GAS AND ELECTRIC COMPANY

PETER DRAGOVICH
ASSISTANT TO THE CITY MANAGER
CITY OF CONCORD
1950 PARKSIDE DRIVE, MS 01/A
CONCORD, CA 94519
FOR, CITY OF CONCORD

MICHAEL ROUSH
CITY ATTORNEY
CITY OF PLEASANTON
123 MAIN STREET
PLEASANTON, CA 94566
FOR: CITY OF PLEASANTON

MICHAEL NELSON
1119 GLEN CT
WALNUT CREEK, CA 94595-2318

111 SUTTER STREET, 20TH FLOOR
SAN FRANCISCO, CA 94104

CHRTSTCPHER 0. WARNER
ATTORNEY AT ‘AW
PACIFIC GAS AND ELECTRIC COMPANY
77 BEALE STREET 330A
SAN FRANCISCO, CA 94:05
FOR: PAC:F:C GAS AIW E:ECTR:C COMPANY

REGULATORY FILE ROOM
PACIFIC GAS AND ELECTRIC COMPANY
77 BEALE STREET, B3OA
SAN FRANCISCO, CA 94105

JANINE L. SCANCARELLI
ATTORNEY AT LAW
CROWELL & MORING LLP
275 BATTERY STREET, 23RD
SAN FRANCISCO, CA 94111

CRENE K. >IOCSEI:
ATTORNEY AT LAW
53 SANTA YNEE AVENUE
SAN ERANCSCC. CA 94112

MEG MEAL
120 JERSEY STREET
SAN FRANCISCO, CA 94114

CALIFORNIA ENERGY MARKETS
425 DIVISADERO ST., STE 303
SAN FRANCISCO, CA 94117
FOR: CALIFORNIA ENERGY MARKETS

ED CHANG
FLTNN RESOURCE CONSULTANTS :NC.
5440 EDGEVIEW DRIVE
DISCOVERY BAY, CA 94514

MICHAEL ROCHMPJJ
MANAGING DIRECTOR
SCHOOL PROJECT UTILITY RATS REDUCTION
1430 WILLOW PASS ROAD, SUITE 240
CONCORD, CA 94520
FOR: SCHOOL PROJECT FOR UTILITY RATE
REDUCTION

SUE KATELEY
EXECUTIVE DIRECTOR
CALIFORNIA SOLAR ENERGY INDUSTRIES ASSN
PD BOX 752
RIO VISTA, CA 94571
FOR, CALIFORNIA SOLAR ENERGY INDUSTRIES
AS SN

RAMONA GONZALEZ
EAST BAY MUNICIPAL UTILITY DISTRICT
375 ELEVSNTM STREET, M/S NO. 205
OAKLAND, CA 94607
FOR, EAST BAY MUNICIPAL UTILITY DISTRICT

FLOOR
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SAJI THOMAS PIERCE
EAST BAY MUNICIPAL UTILITY DISTRICT
375 11TH STREET
OAKLAND, CA 94607-4240
FOR: EAST BAY MUNICIPAL UTILITY DISTRICT

CAROL MISSELDINE
MAYOR’S OFFICE
CITY OF OAKLAND
1 FRANK OGAWA PLAZA, 3/F
OAKLAND, CA 94612
FOR: CITY OF OAKLAND

DANA ARMANINO
COMMUNITY DEVELOPMENT AGENCY
COUNTY OF MARIN
35D1 CIVIC CENTER DRIVE, ROOM 308
SAN RAFAEL, CA 94903
FOR: COUNTY OF MARIN CDA

MICHAEL DIETRICK
MARIN CLIMATE SHIFT-LEAP CAMPAIGN
THE WATERPLANET ALLLIANCE
573 SEAVER DRIVE
MILL VALLEY, CA 94941

RITA NORTON
RITA NORTON AND ASSOCIATES, LLC
18700 BLYTHSWOOD DRIVE,
LOS GATOS, CA 95030

THOMAS S KIMBALL
MODESTO IRRIGATION DISTRICT
1231 11TH STREET
MODESTO, CA 95352-4060
FOR: MODESTO IRRIGATION DISTRICT

MICHAEL R. WOODS
ATTORNEY AT LAW
MICHAEL R. WOODS P.C.
18880 CARRIGER ROAD
SONOMA, CA 95476

RICHARD MCCANN
M. CUBED
2655 PORTAGE BAY ROAD, SUITE 3
DAVIS, CA 95616

KIRBY DUSEL
NAVIGANT CONSULTING, INC.
3100 ZINFANDEL DRIVE, SUITE 600
PANCHO CORDOVA, CA 95670

ERIN RANSLOW
NAVIGANT CONSULTING, INC.
3100 ZINFANDEL DRIVE, SUITE 600
RANCHO CORDOVA, CA 95670-6078

STEVEN A GREENBERG
REALENERGY
4100 ORCHARD CANYON LANE
VACAVILLE, CA 95688
FOR; REALENERGY

DAN GElS
THE DOLPHIN GROUP
925 L STREET, SUITE 800
SACRAMENTO, CA 95814

DAVID ROOM
5807 FREMONT ST
OAKLAND, CA 94608

MRW & ASSOCIATES, INC.
1814 FRANKLIN STREET, SUITE 720
OAKLAND, CA 94612

DAWN WElSH
PRINCIPAL PLANNER
MARIN COUNTY COMMUNITY DEVELOPMENT
3501 CIVIC CENTER DRIVE, RM 308
SAN RAFAEL, CA 94903-4157

NARHARA GEORGE
WOMEN’S ENERGY MATTERS
P0 BOX 548
FAIRFAX, CA 94978-0548
FOR: WOMEN’S ENERGY MATTERS

BARRY F. MCCARTHY
ATTORNEY AT LAW
MCCARTHY & BERLIN, LLP
100 W. SAN FERNANDO ST., SUITE 501
SAN JOSE, CA 95113

CHRIS L. KIRIAKOU
CORNERSTONE CONSULTING, INC.
1565 E. TUOLUMNE RD.
TURLOCK, CA 95382

HENRY NANJO
ASSISTANT CHIEF COUNSEL, LEGAL SERVICES
DEPARTMENT OF GENERAL SRRVICES
707 3RD STREET, SUITE 7-330
WEST SACRAMENTO, CA 95605

JIM DOOLITTLE
ORADO MANAGEMENT GROUP
1116 ELM AVENUE
PLACERVILLE, CA 95667-4712

MATTHEW V. BRADY
BRADY & ASSOCIATES
2339 GOLD MEADOW WAY, SUITE 230
GOLD RIVER, CA 95670

KRYSTY EMERY
NAVIGANT CONSULTING, INC.
3100 ZINFANDEL DRIVE, SUITE 600
PANCHO CORDOVA, CA 95670-6078

BRUCE MCLAUGHLIN
BRAUN & BLAISING, P.C.
915 L STREET, SUITE 1270
SACRAMENTO, CA 95814

DAN L. CARROLL
ATTORNEY AT LAW
DOWNEY BRAND, LLP
621 CAPITOL MALL, 18TH FLOOR
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JUSTIN C. WYNNE
ATTORNEY AT LAW
BRAUW BLAISING MCLAUGHLIN, PC.
915 1 STREET, SUITE 1270
SACRAMENTO, CA 95804

KEVIN WOODRUFF
WOODRUFF EXPERT SERVICES, INC.
1100 K STREET, SUITE 204
SACRAMENTO, CA 35814

KAREN LIKOR
CALIFORNIA ONSITE GENERATION
7909 WALERGA ROAD, NO. 012, PEE 119
ANTELOPE, CA 95843

MARK TUCKER
PACIFICOEP
825 NE MULNOMAH, SUITE 2000
TORTLAND, OR 97232

ANNE FAZ’CO.V

HES CONSULTING, INC.
570 KIRKLAND AVE
KIRLAND, WA 98033
FOR: SF5 CONSULTING, INC.

State Service

AMY C. BARER
CALIF PUBLIC UTILITIES COMMISSION
ENERGY DIVISION
AREA 4-A
505 VAN NESS AVENUE
SAN FRANCISC-, CA 94102-3214

ANNE F. SIMCN
CALIF PUBLIC UCIL:TCES COMM:SS:ON
DIVISION OF ADMINISTRATIVE LAW JUDGES
ROOM 5107

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94:02-3214

CHERYL COY
CALIF PUBLIC UTILITIES COMMISSION
ENERGY PRICING AND CUSTOMER PROGRAMS BRA
ROOM 4209

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

DIANA L. LEE
CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION
ROOM 4107
505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

JOEL TOLBERT
CALIF PUBLIC UTILITIES COMMISSION
ENERGY COST CF SERVICE & NATURAL GAS BP,A
ROOM 4102

505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

LOUIS V.. IRW:N
CALIF PUBLIC UTILITIES COMMISSION
ENERGY PRICING AND CUSTOMER PROGRAMS BRA
ROOM 4209
505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

STEVE ROSCOW
CALIF PUBLIC UTILITIES COMMISSION
ENERGY DIVISION
AREA 4-A

ANY C. YIP-KIKUGAWA
CALIF PUBLIC UTILITIES COMMISSION
EXECUTIVE DIVISION
ROOM 2106
SOS VAN NESS AVENUE
SAN FRANCISCO, CA 94102-32:1

CARIOS A. VRLASQUEZ
CALIF JUBLIC UTILITIES COMMISSION
ENERGY DIVISION
AREA 4-A
SOS VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

CHRISTOPHER DANFORTE
CALIF PUBLIC UTILITIES COMMISSION
ENERGY PRICING AND CUSTOMER PROGRAMS BRA
ROOM 4209
505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

JEAN A. LAMMING
CALIF PUBLIC UTILITIES COMMISSION
ENERGY DIVISION
AREA 4-A
505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

JULIE A. FITCH
CALIF PUBLIC UTILITIES COMMISSION
ENERGY DIVISION
RC-OM 4004
505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

PAUL DOUGLAS
CAlIF PUBLIC UTILITIES COMMISSION
ENERGY DIVISION
AREA 4-A
505 VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214

TRUMAN L. BURNS
CALIF PUBLIC UTILITIES COMMISSION
ENERGY COST OF SERVICE & NATURAL GAS BRA
ROOM 4102
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SOS VAN NESS AVENUE SOS VAN NESS AVENUE
SAN FRANCISCO, CA 94102-3214 SAN FRANCISCO. CA 94102-3214

MARGARET A. TONIAS CRAIG MCDONALD
ATTORNEY AT LAW NAVIGANT CONSULTING
TOBIAS LAW OFFICE 3100 ZINFANDEL DR. SUITE 600
460 PENNSVLVANIA AVE PANCHO COROOVA, CA 95670-6078
SAN FRANCISCO, CA 94107 FOR: CALIFORNIA DEPARTMENT OF WATERFOR: DWP RESOURCES

MARSHALL 0. CLARK HASSAI4 MOHAMMED
NANAGER CALIFORNIA ENERGY COMMISSION
COGENERATION CONTRACT SERVICES 1516 9TR STREET, MSI3
PD BOX 989U52, MS-4O6: GRIM ROOM 1-435 SACRAMENTO, CA 95814
WEST SACRAMENTO, CA 95798-9052

JOHN PACHECO LISA DECARLO
14169CR STREET STAFF COUNSEL
SACRAMENTO, CA 95814 CALIFORNIA ENERGY COMMISSION
FOR: CALIFORNIA OEPARTMENT OF WATER 1516 9TH STREET ES-14
RESOURCES SACRAMENTO, CA 95814

FOR: CALIFORNIA ENERGY COMMISSION

IRYNA KWASNY JACQUELINE GEORGE
DEPT. OF WATER RESOURCFS-CERS DIVISION CALIF. ENERGY RESOURCES SCHEDULING3310 EL CANINO AVE., STE.120 CALIF. DEPT OF WATER RESOURCESSACRAMENTO. CA 99821 3310 EL CAYIND AVE RH. 120
FOR: OEPT. OF WATER RESOURCES-CERS SACRAMENTO, CA 95821
DIVISION FOR: CALIFORNIA DEPARTMENT OF WATER

RESOURCES
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