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November 11, 2014

To: Coastal Commissioners and Interested Parties

From: Alison Dettmer, Deputy Director
Tom Luster, Senior Environmental Scientist

Subject: Addendum to A-3-MRA-14-0050 and 9-14-1735 — California
American Water Company Test Well

This addendum provides proposed revisions to the staff report, staff’s response to comments, ex
parte submittals, and correspondence received. The proposed revisions do not change staff’s
recommendation that the Commission find that substantial issue exists and conditionally
approve the coastal development permits.

Additions are shown below in underline and deletions in strikethreugh.
Proposed Revisions to the Staff Report
Page 2, Project Description:

“The test wellhead would be located approximately 456-650 feet inland of mean sea level
at an elevation of about 25 feet.”

Page 8 Special Condition 1.

“b. PRIOR-TO-COMMENGCEMENT O CONSTRUCTION PRIOR TO CONNECTING
TO THE QUTFALL, the negotiated agreement or memorandum of understanding
between the Permittee and the Monterey Regional Water Pollution Control Agency
(*“MRWPCA™) regarding connection and use of the ocean outfall for discharge of water
produced from the test well.”

“c. PRIOR TO ISSUANCE OF CDP 9-14-]1735 COMMENCEMENTOE
CONSTRUCTON-BENEATH STATETIDELANDS, a lease from the State Lands

Commission.
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Page 9, Special Condition 3.

“The Permittee shall conduct project construction as described and conditioned herein,

including the following measures:

a. Project-related construction shall occur only in areas as described in the permit
application.

b. Project-related construction, including site preparation, equipment staging, and
installation or removal of equipment or wells, shall-not occurring between February
28 and October 1 of any year js subject to the timing and species protection
requirements of Special Condition 14.”

Page 12, Special Condition &.

“By acceptance of this permit, the Permittee further agrees, on behalf of itself and all
successors and assigns, that the Permittee shall remove the development authorized by
this permit, including the welis, supporting infrastructure, and any future improvements,
if any government agency with the requisite jurisdiction and authority has ordered, and
the Executive Director has concurred, that the development is not to be used due to any
of the hazards identified in Special Condition 7.”

Page 13, Special Condition 11:

TESTS, the Permittee shall instal] monitoring devices at a minimum of four wells on the
CEMEX site, within 2,000 feet of the test well. and one or more offsite wells within
5,000 -feet-of the-projeetsite to record water and salinity levels within the wells and shall
provide to the Executive Director the baseline water and Total Dissolved Solids (*“TDS™)
levels in those wells prior to commencement of pumping from the test weil. The
Hydrogeology Working Group shall establish the baseline water and TDS levels for the
monitoring wells. During the project pump tests, the Permittee shall, at least once per
day, monitor water and salinity TDS levels within those wells in-person and/or with
electronic logging devices. The Permittee shall post data collected from all monitoring
wells on a publicly-available internet site at least once per week and shall provide all
monitoring data to the Executive Director upon request. If water levels at Monitoring
Well 4 (“MW 47, located as shown on the Permittee’s project description) drop szere
than one foot or more, or if salinity TDS levels increase more than two thousand parts per
million from pre-pump test conditions, the Permittee shall immediately stop the pump
test and inform the Executive Director. The Hydrogeology Working Group shall
examine the data from Monitoring Well 4 if the test well is shut down due to either of
these causes. The Hydrogeology Working Group shall determine whether the drop in
water level or increase in TDS is from a cause or causes other than the test well, and it
will submit its determination to the Executive Director. If the Executive Director agrees
with the Hydrogeology Working Group that the cause of the drop in water level or
increase in TDS was a source or sgurces other than the test well, then the Executive
Director may allow testing to resume. If, however, the Executive Director determines
that the drop in water level was caused at least in part by the test well, then Fthe
Permittee shall not re-start the pump test until receiving an amendment to this permit.”

*Protection of Nearby Wells. PRTR TO STARTING PROJECT-RELATED PUMP
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Page 13, Special Condition 12, paragraph 2:

“The approved biologist(s) shall be present during daylight hours for all project
construction and decommissioning activities and on a periodic basis when the biologist
determines operational activities may affect areas previously undisturbed by project
activities.”

Page 14, Special Condition 14.a:

“No more than 14 days before the start of onsite activities or any activities planned for
areas previously undisturbed by project activities, the biologist(s) shall conduct a field
evaluation of the nature and extent of wintering-Western snowy plover activity in the
project area and shall identify measures needed to ensure construction activities minimize
potential effects to the species. Those measures shall, at a minimum, meet the standards
and requirements of the mitigation measures included in Exhibit 5 as well as those
included in subsection (d) of this special condition. Those measures shall also be
submitted for Executive Director review and approval at least five days before the start of
construction activities. The Permittee shall implement the measures as approved by the
Executive Director.”

Page 14, Special Condition 14.d.

feet-of projectactivities: Starting no Jater than February 1 of each year of project
construction, operation, and decommissioning, the approved biologist(s) shall conduct
breeding and nesting surveys of se¢nsitive avian species within 500 feet of the project
footprint. The approved biologist(s) shall continue those surveys at least once per week
during periods of project construction, well re-packing, and decommissioning that occur
between February 1 and Qctober | each year.

P PO a A ata

In the eventi that any sensitive species are present in the project area but do not exhibit
reproductive behavior and are not within the estimated breeding/reproductive cycle of the
subject species, the qualified biolggist shall either: (1) initiate a salvage and relocation
program prior to any excavation/maintenance activities to move sensitive species by hand
to safe locations elsewhere along the project reach or (2) as appropriate, implement a
resource avoidance program with sufficient buffer areas to ensure adverse impacis to
such resources are avoided. The Permittee shall also immediately notify the Executive
Director of the presence of such species and which of the above actions are being taken.
If the presence of any such sensitive species requires review by the Umted States Fish
and Wildlife Service and/or the California Department of Fish and Game, then no
development activities shall be allowed or continue until any such review and
authorizations to proceed are received and also authorizes construction io proceed,
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If an active nest of a federally or state-listed threatened or endangered species, species of

special concern, or any species

f raptor or heron is found, the Permittee shall notify the

appropriate State and Federal wildlife agencies within 24 hours, and shall develop an

appropriate action specific to each incident. The Permitiee shall notify the California

Coastal Commission in writiry;ﬁv facsimile or e-mail within 24 hours and consult with

the Commission regarding deteﬁninations of State and Federal agencies.

If the biologist(s) identify an active nest of anv federally- or state-listed threatened or

endangered species, species of

s;pecial concern, or any species of raptor or heron within

300 feet of construction activities (500 feet for raptors), the biologist(s) shall monitor bird

behavior and construction noise levels, The biologist(s) shall be present at all relevant

construction meetings and duri

ng all significant construction activities (those with

potential noise impacts) to ensure that nesting birds are not disturbed by construction-

related noise. The biologist(s) shall monitor birds and noise every day at the beginning of

the project and during all periods of significant construction activities. Construction

activities may occur only if construction noise levels are at or below a peak of 65 dB at

the nest(s) site. If construction noise exceeds a peak level of 65 dB at the nest(s) site,

sound mitigation measures such as sound shields, blankets around smaller equipment,

mixing concrete batches off-sit

¢. use of mufflers, and minimizing the use of back-up

alarms shall be employed. If th

»se sound mitigation measures do not reduce noise levels,

constructioti within 300 ft. (50Q ft. for raptors) of the nesting areas shall cease and shall

not re-start until either new sound mitigation can be emploved or nesting is complete.

If active plover nests are located within 258 300 feet of the project or access routes,
avoidance buffers shall be established to minimize potential disturbance of nesting

activity, and the biologist shall
operational staff as necessary

coordinate with and accompany the Permittee’s
ing the nesting season to guide access and activities to

avoid impacts to nesting plovers. The biologist shall contact the USFWS and CDFW

immediately if a nest is found i
operations. Operations shall be

n areas near the wellhead that could be affected by project
immediately suspended until the Permittee submits to the

Executive Director written authorization to proceed from the USFWS,

If, after starting project activiti

es, the Permittee must stop construction due to the

presence of sensitive species or due to the lack of necessary approvals or permits {(e.g.. a

lease from the State Lands Cormmission), the Permittee shall remove and properly store

all project-related equipment and vehicles away from the project site in a manner that

does not adversely affect sensitive species,”

“The test wellhead would be lcﬁ

Page 16, Project Components — Slant Well:

cated about 450-650 feet from the current shoreline at an

elevation of about 25 feet abovye mean sea level.”




Re: A-3-MRA-14-0050 and 9-1 4 1735 Addendum — California American Water Test Well
November 11, 2014 — Page 5 of 15

Page 17, Project Components — Disposal Piping:

“To discharge water pumped fro}n the well during the tests, Cal-Am would construct an
approximately 12-inch diameter disposal pipeline that would connect to an existing
subsurface manhole located about 250 450 feet seaward from the wellhead and about
three feet below grade.”

Page 18, first paragraph, Project Activities, Timing, and Work Effort.

“These activities would occur primarily during daylight hours between Monday and
Friday, although development of the test slant well will require continuous drilling
operations for up-te—72-hoeurs several weeks. Construction will occur primarily outside
the Western snowy plover nesting season, which runs from February 28 to October 1
each year.”

Page 18, Project Objectives, footnote 2.
“See Montercy Bay National Marine Sanctuary, Exvironmental-Adssessment Finding of

No Significant Impact for the California American Water Slant Test Well Project, Section
6.1.2 — Water Supply and Quality, Jare October 2014.”

Page 18, Project Objectives, last paragraph on page, continuing to page 19:

“Water quality data collected from nearby areas over the past several years show that
both aquifers exhibit relatively high salinity levels and that there is not an aquitard
separating the two. More recently, Cal-Am drilled test boreholes at several locations
between Marina and Moss Landing earlier this year, including six at the CEMEX site.
Those data show that salinity and Total Dissolved Solid (“TDS”) concentrations in
nearby areas of the aquifers already exceed levels that are suitable for agricultural crop
production. For example, the U.S, Department of Agriculture considers water with TDS
levels about 2,000 parts per millign as representing a “severe” hazard to crops, and water
samples taken at and near CEMEX show that TDS levels range from more than eight to
seventeen (imes higher than this “severe” level.™™

“FN See, for example, the U.S. Department of Agriculture Trrigation Water Quality Guidelines at
https://prod.nres.usda.gov/Internet/FSE DOCUMENTS/nres[44p2 068163.pdf . See also Table
5-3 of the Hydrogeology Working Group, Monterey Peninsula Water Supply Project
Hydrogeologic Investigation Tachnical Memorandum Summary of Resunlts — Exploratory
Boreholes, July 2014, which shpws TDS levels in surrounding areas of the two aquifers ranging
from 16,122 to 35,600 parts per million.”

Page 21, first paragraph — Project Background:

“In December 2010, the CPUC cqrtlﬁed an Environmental Impact Report for this
Regional Water Project and apprqved several agreements among stakeholders that

established project partner responsgibilities regarding construction, ownership, operations,
maintenance, and payments. In 2012, however, the CPUC veted-to-end-itsreview-ofthe

protect-due-to-several problems-and-disputes determined it was no longer reasonable for
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Cal-Am to continue to pursue thé Regional Water Project because, due to a significant
change in circumstances since 2010, the project no longer had a reasonable prospect of
achieving its goals.”

Page 21, The Monterey Peninsula Water Supply Project (“MPWSP”), first paragraph:

“In 2843-2012, Cal-Am and other stakeholders proposed the Monterey Peninsula Water
Supply Project (“MPWSP™) as a replacement for the defunct Regional Water Project. In
April 2043-2012, Cal-Am filed an application with the CPUC for the MPWSP...”

Page 22, Other Agency Approvals & Corj(sultations, Jootnote 9.
“The Sanctuary is serving as lead agency under the National Environmental Policy Act

(“NEPA™) and has prepared a-June 2014 Deaft- Environmental-Assessment an October
2014 Finding of No Significant Iﬁ%pact (“FONSI™) as part of its #s-NEPA obligations.”

Page 22, Landowner Approval. ‘.
“The project will be subject to landowner approval from two entities - CEMEX for the

land-based portion of the project, and the State Lands Commission, for the portion of the
slant well that would extend benedth state tidelands.

Regarding CEMEX, Cal-Am has been negotlatmg terms of a lease of CEMEX lands for

November 5.2014, Cal-Am and CEMEX announced they had reached agreement on
allowing access to the property. To ensure Cal-Am has the property interest necessary
for its proposed test slant well project, Special Condition 1 requires it to provide proof of
legal interest prior to starting construction.”

Page 23, last paragraph of Landowner Approval.

“However, should approval be granted, this approach will allow Cal-Am to start work
and complete the well, presuming State Lands Commission approval, largely before the
work elesure limitations imposed due to the Western snowy plover nesting season, which
runs from February 28 to October 1 of each year. These Findings discuss this issue in
more detail below in Section IV. H — Protection of Sensitive Habitat Arcas.”

Page 24, Local Action, last sentence of first paragraph:

“The City’s Final Local Action Notice (“FLAN”) is providedinExhibit5 included as a
Substantive File Document.”
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Page 28, Public Access and Recreation, second paragraph.

“All project work will occur at some distance from the shoreline and is not expected to
affect lateral beach access. The well drilling and support activities will be set back
approximately 450-650 feet from the mean high tide line, with no activities or structures
on the beach itself. Activities to connect the well discharge pipe to the existing outfall
will be about 250 450 feet from the shoreline.”

Page 29, Effects of Construction Activities, footnote 23.
“See Monterey Bay National Matine Sanctuary, EnvironmentabAssessment Finding of

No Significant Impact for the California American Water Slant Test Well Project, Section
6.3 — Marine Biological Environment, Jare Qctober 2014.”

Page 32, Site-Specific Resources:

“Western snowy plover (Charadrius nivosus), listed as threatened under the federal ESA
and is considered a Species of Special Concern by the CDFW. The shoreline along the
project site is within designated critical habitat for the species. The CEMEX site provides
nesting habitat for the plover, with tecent evidence of successful nesting. Most nests have
been located between the shoreline and the base of the foredunes, though some have been
adjacent to the project area. Some of Cal-Am’s proposed project construction activities
would occur eutside-of during the breeding and nesting period, which runs from February
15 to September October 1 of each year.”

California legless lizard (Anniclla pulchra), considered a Species of Special Concern by
the CDFW. The species lives beneath the dune surface in the project area and forages
beneath leaf litter and sand for insects and other invertebrates. No lizards were identified in
the biological surveys, but this species is active in the overall dune complex, primarily in
areas with some vegetative cover which provides a means for temperature regulation as
well as insects for foraging. As noted in the biological reports done for the project. the lack
of native vegetation and Fthe relatively unvegetated project area is thus-less likely to attract
this species, the Black Legless Lizard, or the Coast horned lizard, which are also found in
the area and largely dependent on native vegetation. Although these reports demonstrate
that it is unlikely for any of these species of special concern to be found at the site and
therefore to be adversely affected by the project, mitigation measures are nevertheless
imposed to ensure that the project will not adversely affect these species {See Special
Conditions 13 and 14 and discussion of mitigation measures in Section P of this report).

ENs»

“FN See, for example, Zander Associates, Biclogical Resources Assessment MPWSP Temporary Slant Test
Well Project, October 2013.”

Page 37, Protection of Sensitive Habitat Areas — Conclusion, last sentence:

“The analysis and findings related to Section 30260 are provided below in Section IV. ©
P of these Findings.”
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Page 39, Protection of Coastal Waters and Marine Resources — Effects of Construction
Activities:

“Most construction activities would occur about 458 650 feet from the beach at the
location of the slant wellhead where the drilling rig would operate. The closest land-
based activities to the shoreline would be the work needed to connect the test well
discharge pipeline to the existing outfall, which would occur about 258 450 feet from the
shoreline.” =

Page 44, Coastal and Geologic Hazards — Tsunami:

“Portions of the CEMEX site are subject to tsunami runup, and the LCP requires that
development be located inland of areas subject to tsunami hazards. The most recent
(2009) California Geological Society tsunami inundation map for the area shows the
potential runup area extending about two hundred feet inland from the shoreline. As
noted previously, the wellhead would be set back about 456 650 feet from mean sea level
at an elevation of about 25 feet. At that location, it is not expected to be subject to
tsunami hazards during the expected project life. Nonetheless, the above-noted Special
Conditions 6 & 8 requiring removal of the test well will act to reduce the potential for
the development to be affected by: current or future tsunami-related hazards.”

Page 31, Effects of test slant well ground%arer withdrawal on coastal agriculture:

“@Given the relatively small amount of water to be pumped, the distance to other active
wells, and the above mitigation measure, the project is not expected to adversely affect
coastal agriculture, Nonetheless;As a mitigation measure included in its project
description. Cal-Am will stop pumping if water levels in nearby wells levels drop one
foot due to the pump tests. Additionaily, and in recognition of the uncertain
hydrogeologic characteristics of the substrate and aquifers beneath and near the project
site that the project’s tests are meant to address, the Commission imposes Special
Condition 11, which requires Cal-Am to conduct monitoring before and during all
pumping activities and to record all drawdown levels and changes in salinity Total
Dissolved Solids (*“TDS™) in its ongite wells and at one or more these-rearby inland
wells. Special Condition 11 also requires that Cal-Am cease its pump tests if monitoring
at its most inland onsite well (MW4) or at any offsite monitoring well shows a drawdown

of one foot or more or shows an increase of more than twe-parts-per-thousand-ef salinity

two thousand parts per million of TDS (which is a 0.2% increase).

Cal-Am’s MW4 monitoring well will be on the CEMEX site and within about 1500 feet
of the test well, which is closer to the test well than any off-site wells that could
potentially be used for irrigation.’ Special Condition 11 requires that the test well be
shut down if this monitoring well detects a .2% increase in TDS from TDS levels

! As noted above, the nearby areas of the two aguigers Cal-Am wiil pump from already exhibit TDS significantly

above levels considered to cause severe hazards toicrops, so the closest off-site wells are not currently being used for
irrigation,




Re: A-3-MRA-14-0050 and 9-14-1735 Addendum — California American Water Test Well
November 11, 2014 — Page 9 of 15

established at this monitoring well prior to commencement of pumping.> Once the well
is shut down due to this trigger, the Hydrogeology Working Group will independently
determine whether the increase ip TDS was caused by a source other than the test well.
The Hydrogeology Working Group will submit its findings to the Executive Director, and
if the Executive Director concurd that the increase in TDS was caused by a source or
sources other than the test well. then the Executive Director may allow testing to resume,
If, however, the Executive Director determines that the increase in TDS was caused at
least in part by the test well, then Cal-Am may not resume testing until it obtains an
amendment to this CDP.

This ensures that if there is a minor increase in TDS, excluding natural variability, at the
inland-most monitoring well on the CEMEX site, then the test well will cease operating,
thereby preventing the proposed project from adversely affecting wells further inland. So
this minor allowable increase in TDS will not adversely affect agricultural water use or
coastal agriculture but will provide an alert for possible increased seawater intrusion in

the area.

As far as the drawdown in water |

evels. Special Condition 11 requires that if water levels

drop one foot below a baseline es

tablished prior to the commencement of pumping. then

the test weil will be shut down, T

,

he baseline will be established by the Hvdrogeology

Working Group using established

scientific protocols, laid out in a technical memo

submitted by Cal-Am, that take i

Ito account factors such as changes in barometric

pressure, tidal changes. offsite pu

mping. and rainfall events. Once the well is shut down

due to the one-foot drop in water

level, the Hydrogeology Working Group will determine

whether the drop in water level w|

as caused by a source or sources other than the test well,

and it will submit its determinati

n to the Executive Director, If the Executive Director

agrees with the Hydrogeology W

vrking Group that the cause of the drop in water level

was a source or sources other than the test well, then the Executive Director may allow

testing to resume. If, however, thi

'b Executive Director determines that the drop in water

level was caused at least in part b

the test well, then Cal-Am may not resume testing

until it obtains an amendment to t

is CDP.

In order to further protect agricultural interests, Commission staff discussed with Cal-Am
the potential for monitoring water levels and TDS at the site of the nearest wells currently
used to support agriculture, as thig would provide more direct data about the potential
effects of the test well on agricultural interests. Cal-Am has informed Commission staff,
however. that it does not have the permission to collect this data at the privately held
wells closest to the project.”

“? Seawater fluctuates from about 30,000 ppm TDS to 33.000 ppm TDS, representing a 3,000 ppm of TDS natural
variability. The project is conditioned to require shut down of the test well when there is a change of 2,000 ppm of
TDS, well below natural variability of ocean water. In addition, the proposed test well is accessing water that Cal-

Am’s preliminary tests show to be about 16.000 ppm TDS to 26,000 ppm TDS, so the 2,000 ppm of TDS shut down
trigger is well below the existing variability of the water Cal-Am proposes to access and is therefore chosen as a

conservative figure for when the monitoring wells;mav begin to detect an adverse effect.”
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Page 53, Alternative Methods, Alternative Locations, and “No Action” Alternative, second
paragraph:

|
“For this proposed project, Cal-Am identified a number of candidate sites between
Marina and Moss Landing and c¢nducted a hydrogeologic investigation to determine
potential alternative locations for a subsurface intake.*” This investigation was the
product of the aforementioned Settlement Agreement prepared as part of Cal-Am’s
CPUC prOJect review, and involved representatives from several involved parties and
stakeholders. The investigationsincluded drilling test boreholes at several sites,
including the CEMEX site, to determine the suitability of subsurface characteristics. The
investigation concluded that slant wells would be feasible at the CEMEX site and
identified a secondary site about eight miles further north near Moss Landing that might
also be suitable for subsurface intakes. Cal-Am also prepared a biclogical assessment,
consulted with state and federal wildlife agencies and other stakeholders, and considered
other feasibility issues — e.g., availability of electrical service, proximity to acceptable
discharge point for well water, efffects on habitat, access, and other coastal resources — to
narrow the set of potential sites. As noted above in Section IV.B — Project Background, a
site in Moss Landing had been digmissed previously due in part to its distance to the Cal-
Am service area on the Monterey Peninsula and its additional adverse impacts._The
recent investigation included a single borehole at a site on Potrero Road, near Moss
Landing. Data from that borehole identified the site as likely suitable for a slant well.
Compared to the CEMEX site, the Potrero Road site presented higher hydraulic
conductivity values but less available aquifer depth and a wider range of water quality in
the underlying aquifer. The Potrero Road site is also within a parking lot used for public
access to the Salinas River State Beach, and conducting test well construction and
operation at this site would result in higher adverse effects on public access and
recreation compared to the CEMEX site. The Potrero Road site is also closer to the
Salinas River National Wildlife Refuge, which, along with the Salinas River State Beach,
provides important habitat areas for the Western snowy plover and the Caspian tern,
which could be adversely affected by well-related construction and operations. The
Potrero Road site is also further fiom Cal-Am’s separately proposed desalination facility,
and if used as a site for permanent wells would require construction of several additional
miles of pipeline that would adversely affect areas of sensitive habitat and coastal
agriculture and would increase adverse impacts on public access to the shoreline.”

Page 57, Coastal-Dependent Industrial Facility:

“The test well is also considered a type of industrial facility. It falls within the standard
definition of “industry” and “primary industry” because it involves the processing of raw
materials, in this case water.”™ The purpose of the test well is to provide data regarding
the environmental effects of withdrawing water at this location and that will enable Cal-

Am to determine whether this site

can be used to produce water for a full scale

desalination facility that would pr

ovide water to consumers. It would be built within an

active industrial site using similar

equipment and methods as are currently occurring at

the site. It falls within at least one
System (“NAICS™) —1.e., NAICS

category of the North American Industry Classification
#237110: Water and Sewer Line and Related

Structures Construction. 1 Further, it is being implemented by Cal-Am, an entity that,
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along with being a publicly-regulated utility, is considered part of the water and
wastewater industry.”

&

‘N The Oxford American English Dictionary, for example. defines “industry” as “economic

activity concerned with the processing of raw materials and manufacturing of goods in factories,”
and defines “primary indusiry” as “industry, such as mining, agriculture, or forestry, that is

concerned with obtaining or providing natural raw materials for conversion into commodities and
products for the consumer.”

Page 57, Application of Tests for Approval of Coastal-Dependent Industrial Facilities, first
paragraph: |

“Because the test slant well isa c%oastal—dependent industrial facility, and the LCP finds
that the designation of dune areas as appropriate for coastal-dependent industrial uses is
consistent with section 30260, the Commission may apply the LCP policies consistently
with section 30260 to approve a project despite an inconsistency with other LCP
policies.”

Page 59, Adverse environmental effects are mitigated to the maximum extent feasible, first and
second bullet:

o “Requiring project construction, well pack replacement, and decommissioning to occur
primarily outside of the Western snowy plover breeding and nesting season, the active
season for the Smith’s blue butterfly, and the blooming period of the Monterey
spineflower._Any work that occurs during plover breeding and nesting season will be
subject to surveys, monitoring, noise mitigation, and possible work shutdown should
active nests be potentially affected by project activities. Specifically, Special Condition
14 requires an approved biologist(s) to identify any active nest of any federally or state-
listed threatened or endangered gpecies, species of special concern. or any species of
raptor or heron within 300 feet of construction activities (500 feet for raptors). This
condition empowers the approved biologist(s) to ensure that construction activities are
conducted in such manner that nesting birds are not disturbed. At a minimunt,
construction noise levels at any of these protected nests must be at or below a peak level
of 65 dB. If'this noise threshold cannot be met. construction activities are prohibited.

o Requiring a pre-construction survey to identify protected species that may be present at
or near project work areas, and requiring measures to avoid or minimize effects on
those species. The surveys are intended to_identify and ayoid potential impacts to
sensitive animal and plant specieg at and near the site, including the Monterey
spineflower, Western snowy plover, Coast horned lizard, legless lizard, and others.

FNs»

“FN gee Zander Associates, Biological Resources Assessment MPWSP Temporary Slant Test Well
Project, October 2013” '
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%
Page 59, Adverse environmental effects are mitigated to the maximum extent feasible, add 5"
6" and 7* bullets: |

o Requiring project activities avoid adverse impacts to sensitive species that exist in the
project area at the time of project activities. For sensitive species present in the project
arca that are not within the breeding and nesting season and that do not exhibit
reproductive behavior, Special Condition 14 requires project activities to avoid adverse
impacts to such resources. It requires the approved biologist(s) to either salvage and
relocate such species by hand to safe locations elsewhere along the project reach or to
implement a resource avoidance program that will ensure no adverse impacts to the
resource.

o Requiring proper storage and removal of construction equipment if Cal-Am must cease
construction activities either dug to the requirements of Special Condition 14 to protect
sensitive species or if Cal-Am does not obtain landowner approval from the State Lands
Commission prior to the time that it must drill benecath state tidelands.

o Requiring training of constructipn personnel by a qualified biologist to ensure that they
can identify species of special concern, such as western snowy plovers and the
California legless lizard so that construction activities will avoid disturbance of these
and other sensitive species.”

Exhibit 11 — Cal-Am Appeal Statement: The October 31% staff report erroneously included
Exhibit 10 as Exhibit 11. The correct Exhibit 11 is provided following the Response to
Comments below.

Appendix A — Substantive File Documents: add -

“Monterey Bay National Marine Sanctuary, Finding of No Significant Impact, October
2014

Staff Responses to Comments

Appealability: Several opponents of the proposed project have raised questions about whether
this project is appealable to the Coastal Commission at this time. They primarily make the
following three arguments: (1) because the City denied the coastal development permit for the
project “without prejudice,” the Commission lacks jurisdiction; (2) the Commission should defer
to the City’s implementation of its LCP and its CEQA process; and (3) the project is not a major
public works project. None of these arguments is a basis for the Commission to reject Cal-Am’s
appeal under the Coastal Act.

The scope of the Commission’s appellate: jurisdiction is laid out in the Coastal Act. The
proposed project raises one of the two unusual situations in which a local government denial of a
CDP is appealable to the Commission. Section 30603 generally only allows appeals to the
Commission of local government approvals of CDPs, but in the case of major public works
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facilities and major energy facilities, any action taken by a local government on development
which constitutes a major public works Facility or a major energy facility is appealable to the
Commission. This section states:

(a) After certification of its local coastal program, an action taken by a local government on a
coastal development permit application may be appealed to the commission for only the
following types of developments: ... (5) Any development which constitutes a major
public works project or a major energy facility. (emphasis added)

The City denied Cal-Am’s CDP for its proposed test well facility. The City’s resolution
regarding the Coastal Development Permit states: “Based upon the above conclusions regarding
CEQA, the City is unable to approve tha Project and therefore denies the Project without
prejudice to reconsideration as [sic] such time as the appropriate CEQA review is completed.”
(emphasis added). After its denial of Cal-Am’s CDP, the City sent the Commission its Final
Local Action Notice (sece Appendix A — Substantive File Documents), notifying the Commission
of its decision to deny the CDP, after which the Commission opened the ten working day appeals
period for this project, consistent with Coastal Act section 30603(d) and the Commission’s
regulations section 13110.

Once the Commission has received the City’s final local action notice, the Commission’s appeal
procedures are triggered (see Section IV, E of this report). If the Commission did not hear this
appeal within the 49 days allowed in Section 30621, Coastal Act Section 30625 provides that the
local government decision shall be final,| Thus, unless Cal-Am waives this 49-day requirement,
the Commission is required to act or the|City’s decision will become final because the
Commission failed to exercise its appellate authority. Neither the Coastal Act nor its
implementing regulations distinguish between local government denials with or without
prejudice, and there is no basis for the Cpmmission to do so here.

Deferral to the City: Opponents of the project next argue that the Commission should allow the
City to complete its CDP review process and CEQA review before acting on the CDP. The
opponents argue that the Coastal Act is intended to provide local governments with primary
authority over their local coastal programs and the Commission should defer to that process in
this case. First, the City did act on Cal-Am’s CDP application, so in accepting this appeal the
Commission is complying with the Coastal Act.

Second, while the opponents are correct that once an LCP is certified the primary authority for
implementing the Coastal Act is delegated to local governments, the Coastal Act nevertheless
reserves to the Commission appellate authority over certain types of development specified in
Section 30603. If the Commission finds that an appeal raises a substantial issue of conformity
with the certified LCP, then it conducts a de novo review of the project and is not bound by the
determinations of the local government.’

* Kaczorowski v. Mendocino County Bd. of Supervisors (2001) 88 Cal. App.4th 564, 569; Coronado Yacht Club v.

California Coastal Com. (1993) 13 Cal. App.4th 860, §71-72 (The Commission must “evaluat[e] alt aspects of the
permit application as if no decision had previously been rendered.”), McAllister v. County of Monterey (2007) 147
Cal. App.4th 253, 294 (Commission’s de novo review “superseded” County’s decision.”)
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The Commission’s exercise of its appellate jurisdiction is entirely consistent with the purpose
and provisions of the Coastal Act. This is particularly true in this case, when the proposed
development is a public works project. The Coastal Act treats public works projects and energy
facilities differently than other types of development subject to local government review after
certification of an LCP. Section 30515 allows persons authorized to undertake public works
projects or energy facilities to bypass local governments and take LCP amendments to the
Commission under certain circumstances; this is the only Coastal Act provision allowing an
entity other than a local government to sybmit an LCP amendment. Similarly, the only types of
developments for which a local government denial is appealable to the Commission are major
energy facilities and major public works projects. (Section 30603(a)(5)). The legislature
recognized that these types of projects could have regional effects, so it created mechanisms in
Sections 30515 and 30603 to ensure additional state oversight of local government decisions on
such projects.

The opponents imply that if the Commission finds that Cal-Am’s appeal raises a substantial issue
of LCP conformity under the Coastal Act that this somehow should be construed as the
Commission usurping the City’s CEQA authority. This is not the case. In finding that the City’s
denial of Cal-Am’s CDP raises a substanilial issue of LCP conformity, the Commission is simply
implementing the Coastal Act as it is required to do.

Major Public Works Project: The final primary argument raised by project opponents is that
the proposed project is not a major publi¢ works project as that term is defined in the Coastal
Act. The opponents concede that the project meets the monetary threshold for being “major” as
that term is defined in the Commission’s ;regulations section 13012(a). They claim, however,
that the project is not a public works pro_lect under Coastal Act section 30114(a), which defines
public works projects as:

All production, storage, transmission, and recovery facilities for water, sewerage,
telephone, and other similar utilities owned or operated by any public agency or
by any utility subject fo the jurisdiction of the Public Utilities Commission, except
Jor energy facilities.

The opponents do not dispute that the praject is proposed by a utility subject to the jurisdiction of
the Public Utilities Commission or that the project will produce, store and transmit water.
Instead, they argue that the test well itself will not “serve anyone™ or constitute a reasonable
public use. (Marina Coast Water District October 30, 2014 letter to Susan Craig, p. 7). But

these requirements are not included in the text of 30114 — that section simply requires the project
to be undertaken by a regulated public utility and that it involve the types of development
undertaken by utilities, such as production, storage, transmission and recovery of water,

Furthermore, the project does benefit and serve the public. The test well will provide the data
necessary to evaluate the feasibility and environmental effects of a full-scale desalination facility
that would draw its source water from similar wells nearby. Subsurface intakes are less
environmentally damaging than open water intakes. In addition, the water produced by a full-
scale desalination facility would replace water that Cal-Am is currently withdrawing from the
Carmel River at rates that are harmful to threatened and endangered species. Thus, the proposed
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test well is a necessary step to evaluate Lproj ect that could greatly reduce environmental impacts
to marine resources and state- and federally-protected species.

Non-Coastal Act Issues: Several opponents have also raised claims that are not related to the
proposed project’s consistency with the City’s certified LCP or the Coastal Act. They claim that
the Commission should not approve this project because Cal-Am does not have the appropriate
water rights for the proposed development. Cal-Am’s water rights are within the purview of the
State Water Resources Control Board ard are not a subject of the City’s LCP provisions.
Approval of a CDP provides a project applicant with nothing more than its compliance with the
requirements of the Coastal Act. Applicants must still comply with all other applicable laws and
required approvals. If Cal-Am has not yet obtained necessary water rights to operate its well, as
some project opponents argue, then Cal-Am must obtain those rights. But this does not raise an
issue of LCP or Coastal Act conformity.

Opponents also argue that the proposed project would violate a 1996 agreement to which
CEMEX is a party that purportedly limits the volume of water that CEMEX withdraws for its
operations. This is potentially a contract dispute among the parties to this agreement, but the
Commission’s standard of review in this case is whether the proposed project is consistent with
the City’s LCP and the Coastal Act. Neither the water rights nor contractual issue raise a
question of LCP or Coastal Act conformity.

Finally, at least two project opponents claim that the proposed project is inconsistent with the
certified LCP for Monterey County. The Commission’s appellate review is limited to whether a
proposed project is in conformity with the certified LCP for the jurisdiction in which the project
is proposed. In this case, the only applicable LCP is that for the City of Marina. Thus, the
Monterey County LCP is not the proper standard of review and the Commission cannot deny the
project or condition it for failure to meet|the requirements of Monterey County’s LCP.
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ATFACHMENT2-
STATEMENT OF REASONS SUPPORTING THE APPEAL
Appeal by California-American Water Company from the City of Marina Denial of
Coastal Development Permit 2012-05 for Construction, Temporary Operation, and

Decommissionjng of a Slant Test Well Project

L. Introduction and Summary

California-American Water Company (‘{California American Water™) appeals the September 4,
2014 decision of the City Council of the| City of Marina, CA (“City™), denying Coastal
Development Permit Application 2012-05 (“CDP”) for development of a temporary slant test
well to determine the feasibility of using subsurface slant wells for production of secawater to a
proposed desalination facility. Prior to the City Council’s deciston, the City Planning
Commission declined to issue or deny the CDP after conducting a public hearing on July 10,
2014. |

This appeal is filed pursuant to Public Resources Code Section 30603(a)(5), which provides that
the California Coastal Commission (“Commission™) may hear an appeal of a local agency denial
of a major public works project. The California American Water Slant Test Well Project
{“Project™) is a “public works project” because it is a facility for the production of water to be
owned and operated by a public utility subject to the jurisdiction of the California Public Utilities
Commission (“CPUC”). Cal. Pub. Res. Code § 301 14, The proposed Project is a “major” public
works project because, if approved, it would cost more than $100,000 to complete. 14 Cal. Code
Regs. § 13012, The City notified the Cornmission of its action on the CDP on September 11,
2014 (see Attachment 3), so this appeal is timely filed. 14 Cal. Code Regs. § 13111(c), Cal. Pub.
Res. Code § 30603 (c)(setting ten working day appeal period).

Pursuant to Section 30603(b)(2), the grounds for an appeal of a denial of a permit for a major
public works project “shall be limited to an allegation that the development conforms to the
standards set forth in the certified local coastal program and the public access policies set forth in
this division.” As described in more detail below, the proposed Project fully conforms to the
standards set forth in the City’s certified local coastal program (“L.CP”) and the public access
policies of the California Coastal Act (Cal. Pub. Res. Code §§ 30000, et seq., “Coastal Act”). In
denying the CDP, the City did not make any finding that the proposed Project fails to conform to
the standards of the LCP or interferes with coastal access. In fact, the City’s Planning
Department Staff (“City Staff”) and outside expert consultants found that the proposed Project is
entirely consistent with the LCP and in no way restricts coastal access. Because the proposed
Project conforms to the standards of the LCP and the public access policies in the Coastal Act,
the Commission should grant this appeal and issue the CDP.
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il. Background

a, Carmel River and the Monterey Peninsula Water Supply Project

In April 2013, California American Water filed an application with the CPUC for approval of the
Montercy Peninsula Water Supply Project (“MPWSP™). If approved, the MPWSP would replace
a significant portion of the existing public water supply from the Carmel River. Through two
separate Orders (issued in 1995 and 2009), the State Water Resources Control Board
(“SWRCB”) directed California American Water to develop and implement a plan to replace
more than 70% of the water it historically diverted each year from the Carmel River to serve
drinking water to customers in its Monte¢rey County service area. One of the primary purposes of
reducing diversions from the Carmel River is to protect species that are listed as threatened under
state and federal law, such as the South-Central California Coast Steethead and the California
Red-Legged Frog. If approved and constructed, the MPWSP will consist of slant intake welils,
brackish water pipelines, a desalination plant, product water pipelines, brine disposal facilities,
and related appurtenant facilities. Detailed background information on the MPWSP is included
in Attachment 4 at 5-6. The overall MPWSP will be subject to a separate coastal development
permit application that California American Water plans to submit to the Commission in 2015
after the CPUC completes and certifies an Environmental Impact Report and its own project
approval.

b. Subsurface Intake Slant Welis

In connection with California American Water’s application for approval of the MPWSP, a
diverse set of parties filed a proposed settlement in July 2013 that sets certain technical,
financial, governance, and other conditions for its completion. A copy of the parties’ joint
motion to approve the settlement agreement and the agreement itself are included together as
Attachment 4. In addition to California American Water, the parties to the settlement agreement
are:

. Citizens for Public Water;

. City of Pactfic Grove;

. Coalition of Peninsula Businesses;

. County of Monterey;

. CPUC Division of Ratepayer Advocates;

* Landwatch Monterey County;

. Monterey County Farm Bureau;

. Monterey County Water Resources Agency;

. Monterey Peninsula Regional Water Authority;

. Monterey Peninsula Water Management District;
. Monterey Regional Water Pollution Control Agency;
. Planning and Conservation League Foundation;

. Salinas Valley Water Coalition;

. Sierra Club; and

. Surfrider Foundation,

A-3-MRA-14-0050 and 9-14-1735
Exhibit 11
Page 2 of 6




Among other things, the settlement identifies the use of subsurface slant wells at the site where
the proposed Project would be completed as the preferred alternative for intake of seawater,
“subject to confirmation of the feasibilify of this option by the test well results and hydro-
geologic studies.” Attachment 4 at 41-42', California American Water and the settling partics are
unified in their goal to complete the proposed slant test well Project to provide information that
will inform whether it is feasible to use subsurface slant wells as intake sources for the MPWSP,

Subsurface intake wells, including slant wells, are also the preferred desalination intake
methodology for multiple state and federal agencies with permitting and/or other regulatory
authority over the MPWSP, These include the Commission (see Attachment 5 at 13, 70-72, 74),
SWRCB (see Attachment 6 at 4, 6-10, 15, 28), and the National Oceanic and Atmospheric
Administration, Monterey Bay National Marine Sanctuary (“MBNMS”)(see Attachment 7 at 9,
11). In fact, the MBNMS’s GUIDELINES FOR DESALINATION PLANTS IN THE MONTEREY BAY
NATIONAL MARINE SANCTUARY state clear]y and unconditionally that desalination project
proponents “should investigate the feasibility of using subsurface intakes [including slant wells]
as an alternative to traditional [i.e., open-ocean] intake methods,” and that is precisely the
purpose of the proposed Project. Attachrent 7 at 9. The Commission participated in the NOAA
Desalination Working Group that was canvened to develop an action plan to guide MBNMS’s
approach to desalination facility review and approval. Attachment 7 at 4, 19. Additionally, the
Department of Water Resources recently awarded California American Water a $1,000,000 grant
to partially fund the proposed Project, indicating that it “look[s] forward to working with
[California American Water] to achicve a successful [slant test well] project in furtherance of
water desalination as a viable water supply to meet California's needs.” See Attachment 8 at 1.

¢. Proposed Project Site

The parties to the settlement described ahove also agreed that California American Water should,
if feasible, locate the slant test well within the active surface mining area of CEMEX, Inc.’s
(*CEMEX"s") Lapis Road Facility, which is the location of the proposed Project. Attachment 4
at 9. The CEMEX Lapis Road Facility has been used as an active surface mine for more than a
century. Attachment 11 at 13, 83, 408. Based on input from the setiling parties and numerous
state and federal agencies, this location was deemed suitable for a number of reasons, including:
geologic conditions; proximity to an existing outfall; and proximity to a potential alternative
energy source (a landfill). Attachment 4 at 42.

The site was alsa selected to reduce the potential for impacts to environmentally sensitive habitat
by locating the proposed Project entirely within an active surface mining arca. Attachment 4 at
42. The proposed Project has been specifically located within areas of the parcel that already
experience heavy levels of disturbance associated with ongoing mining activities and truck
traffic. The majority of proposed development would occur within and directly adjacent to an
existing access road that is used by heavy equipment and trucks on a daily basis. The access road
is unpaved and regularly graded. See Attachment 11 at 13, 19-24 (Figures 3 — 3¢), 26-27, 30-33,
52-72 for detailed discussion of proposed Project site, identified environmentally sensitive
habitat, and how the proposed Project is désigned to avoid significant impact to such habitat.

' All citations to Aftachment page numbers refer to the overlay numbers found at the bottom left of each

corresponding Attachment in red text.
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CEMEX has agreed to allow California:American Water to file applications for the coastal
development permits needed to complete the proposed Project. Attachment 9 at 4-5.

III.  Application for Coastal Development Permit to City of Marina

On August 23, 2012, California American Water filed an application for the CDP with the City,
seeking authorization to construct, temporarily operate, then decommission a slant test well and
related monitoring wells and infrastructure, The purpose of the proposed Project is to gather
technical data related to the potential hydro-geologic and water quality effects of the proposed
MPWSP, and ultimately to determine whether subsurface slant wells are feasible for use as
production intake wells at the site. California American Water also filed a coastal development
permit application (No. E-11-019) with the Commission for the portions of the slant test well that
would be constructed in the Commission’s original jurisdiction, 1f approved, the Project would
be completed in a twenty-four to twenty-eight month period, with a maximum of twenty-four
months of actual well operation. The slant test well would be constructed in approximately a four
month period, and seawater would then be circulated through the well until sufficient data could
be gathered. The well would then be shut down and decommissioned.” While the current plan is
to fully abandon the slant test well in compliance with applicable laws and regulations once data
collection is complete, if the results show that use of slant intake wells is feasible and additional
approvals are obtained, it is possible that components of the slant test well could be converted
into a production well to save expense and reduce environmental impacts of the MPWSP.

a. City of Marina Evaluation of Coastal Development Permit Application
A copy of the City Staff’s Report regarding the proposed Project is included as Attachment 10.

In its analysis of the CDP application, the City Staff and putside expert consultants found that the
proposed Project was consistent with the City's certified L.CP, which is comprised of the Local
Coastal Land Use Plan (“LLCLUP”) and Local Coastal Plan Implementation Plan (“[LCPIP”), the
latter of which is codified as Marina Zoning Ordinance Chapter 17.41. Attachment 10 at 4. City
Staff found that the proposed Project is “both a coastal research and educational use and a
coastal-dependent industrial use” for purposes of the LCLUP and the LCPIP. Attachment 10 at
4-5. In keeping with these designations and the requirements of the LCLUP and the LCPIP, the
City Staff proposed that the City Planning Commission adopt a series of detailed findings
demonstrating how the proposed Project ¢onforms to the standards set forth in the certified LCP.
Attachment 10 at 9-14 (Findings 2-5). The City Staff considered and specifically analyzed,
among others, the following applicable factors:

. Protection of public access (lateral and from roadway to coastline);
. Restriction of development to disturbed area;

* As discussed in detail in Attachment 11 (see. e.g,, pages 31, 54), construction and decommissioning activities
would be limited to approximately October through February due to the potential presence of protected western
snowy plover (Charadrius nivosus) during March through September. Should construction or decommissioning not
be completed before the western snowy plover return in approximately March 2013, the applicant would like the
ability to complete drilling once the plover vacate the site in approximately October 2015.
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. Identification and protection!of rare and endangered plants and animals and habitat;

. Preservation of views, visibility of project infrastructure from Highway 1 and
coastline;

. Protection of public safety and vulnerability to wave erosion;

. Protection of project infrastructure against tsunami and other coastal hazards;

. Identification and mitigation of any significant environmental effects; and

. Minimization of grading and:roadway construction.

Attachment 10 at 9-14 (Findings 2-5).
With respect to the public access policies set forth in the Coastal Act, the City Staff found that:

The proposed project will be locagted on private property. No activity will take place on
the beach and lateral beach access will not be restricted. The siant test well insertion
point and wellhead vault would be situated approximately 450 feet inland of mean sea
level. During construction and decommissioning of the profect there will be 7 to 15
construction crew onsite with drilling rigs, trucks, cranes, forklift, excavators and other
equipment. During the operational testing phase of the project the slant test well,
wellhead vault and almost all other project infrastructure would be located below
surface, with disturbed surface areas re-contoured and restored to as close to their
original condition as possible.

Attachment 10 at 10 (Finding 3(a)).

As Lead Agency for purposes of the California Environmental Quality Act (“*CEQA™), the City
Staff and outside CEQA experts prepared an Initial Study and Mitigated Negative Declaration
(“IS/MND™), a copy of which is included (together with its own Appendices A-E) as Attachment
11. As part of the CEQA process, the City Staff consulted the following Responsible Agencies:
the Commission; MBNMS; Central Coast Regional Water Quality Control Board; Monterey Bay
Unified Air Pollution Control District; Monterey County Environmental Health Bureau,
Drinking Water Protection Services Unit; California State L.ands Commission; Monterey
Regional Water Pollution Control Agency; and the United States Fish and Wildlife Service.
Attachment 11 at 34. The City Staff and outside CEQA experts, the Sierra Club, and each of the
Responsible Agencies, agreed that the proposed Project “had the potential to result in significant
adverse effects on the environment, but that any such effects could be avoided or reduced to a
less than significant level through project:design modifications and development and
implementation of feasible mitigation.” Attachment 11 at 10. The City also circulated a draft of
the 1S/MND for public review and comment, and responded to each of the eight written
comments it received. Copies of the eight “agency comment” and one “non-agency comment”
letters that the City received, as well as the City Staff’s responses to those comments, can be
found at pages 42-114 of Attachment 10,

The City Staff prepared and recommended that the City Planning Commission adopt a resolution
certifying the IS/MND and approving the CDP. Attachment 10 at 7-14.
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b. Actions by the City of Marina Planning Commission and City Council

The City Planning Commission held a public hearing July 10, 2014. After consideration, the City
Planning Commission declined to certify the IS/MND and neither approved nor denied the CDP.
California American Water appealed the City Planning Commission's action to the City Council.

The City Council held a public hearing to consider the appeal on September 3, 2014 and a
continued public hearing on September 4, 2014. At the conclusion of the hearing, the City
Council declined to follow City Staff’s recommendation, and approved (on a 3-2 vote) a
resolution: (1) rejecting the ISMND; and (2) denying the CDP. Attachment 12 at 2.

Neither the City Planning Commission nor the City Council made any tindings regarding the
proposed Project’s consistency with the certified LCP or the public access policies set forth in
the Coastal Act.

1v. Conclusion

Because the proposed Project conforms to the standards set forth in the City’s certified LCP and
the public access policies set forth in the Coastal Act, the Commission should grant California
American Water’s request for the CDP. Issuing the CDP would allow completion of a critical
test well program that will further the policies and interests of numerous State and Federal
agencies, and will help ensure protection of the critical Carmel River ecosystem while addressing
the significant water supply crisis that the Monterey Peninsula is facing. As described above, the
proposed Project has broad support among State agencies and environmental organizations, and
would help inform decision-making on critical statewide water supply questions.
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Chair Kinsey and Honorable Commissioners t';:f" e :;i:p“
California Coastal Commission ' Madrid Washington, D.C.
45 Fremont Street, Suite 2000

San Francisco, California 94105 File No. 055604-0000

Re:  Appeal No. A-3-MRA-14-0050 & Application No. 9-14-1735:
(California-American Water Company Test Well Project)

Dear Chair Kinsey and Honorable Commissioners:

On behalf of California-American Water Company (*‘Cal-Am”), we write with our
continued support of Commission staff’ s recommendations in the Staff Report for Cal-Am's
proposed temporary test slant well project in the City of Marina (the “Project”). However, we
also want to correct the record and respond to several inaccurate, erroneous and misleading
comments about the Project made by the Marina Coast Water District (“MCWD”) in MCWD’s
November 7, 2014, letter to the Commission. Contrary to MCWD’s claims, the Project as
proposed, conditioned, and analyzed ig the Staff Report will be consistent with all applicable
Coastal Act and City of Marina Local Coastal Program (“LCP”) policies, and the Staff Report’s
analysis satisfies the Commission’s obligations under the California Environmental Quality Act
("CEQA™).

Attached o this letter as Attachment 1 is a detailed response to MCWD’s November 7
letter. As explained in detail in Attachment 1:

* Cal-Am has diligenily pursued alternative water supply projects in the region;

» The City of Marina’s depial of the Project’s Coastal Development Permit
constituted a final action that is legally appealable to the Commission under
Coastal Act section 30603;

¢ The Commission’s envitonmental analysis has been conducted in accordance

with the Commission’s certified regulatory program, which exempts the
Commission from CEQA Chapters 3 and 4;

These materials have been provided to the Coastal Commission Staff
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» The Commission has not engaged in improper project piecemealing under CEQA
because the test well Project has independent utility from the Monterey
Peninsula Water Supply Project and will provide important, needed data about
the feasibility of slant wells for desalination projects in this region to the public
and state resource agencies;

o The Staff Report’s project description is thorough and accurate;

+ The Staff Report has appropriately identified existing groundwater conditions
in the vicinity of the Project;

¢ The Staff Report analyZes a reasonable range of alternatives, including two
locations at the CEMEX sand mining facility site, a location near Moss
Landing, and a “No Pll'oéect.” alternative;

* The Commission’s ceriiﬁed regulatory program is exempt from CEQA’s
public notice requirements; accordingly, a longer public review and comment
period is not required for the Staff Report;

* The Commission is authorized to approve the Project before the State Lands
Commission approves u lease for drilling activities beneath state tidelands;

» The Commission has idéntified feasible mitigation for the Project’s potential
environmental impacts; and

e There is no significant new information requiring recirculation of the Staff
Report.

We appreciate the opportunity t¢ respond to MCWD’s baseless challenges to both the

Project and the thorough analysis undertaken by Comemnission staff in the Staff Report. We look
forward to the Commission’s consideration of Cal-Am’s Project at tomorrow’s Commission

meeting,
Very t Qﬁ\a%
Duncag Joseph Moore

of LATHAM & WATKINS LLP

cc:  Andrew Homer, California-American Water Company
Tom Luster, California Coastal Commission

Attachment
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ATTACHMENT 1

CALIFORNIA-AMERICAN WATER COMPANY
RESPONSES TO MARINA COAST WATER DISTRICT COMMENTS
Appeal No. A-3-MRA-14-0050
Application No. 9-14-1735
Agenda Items Wida & 15a

California American Water Company (“Cal-Am”) submits the following responses to the
Marina Coast Water District’s (“MCWD”) letter dated November 7, 2014, which was submitted
in advance of the California Coastal Commission’s (“Commission™) consideration of Cal-Am’s
(1) appeal of the City of Marina’s (“City”) denial of Cal-Am’s Coastal Development Permit
(“CDP”) application to construct, operate, and decommission a temporary test slant well at the
CEMEX sand mining facility (the “Project”™); and (2) CDP application for that portion of the
Project in the Commission’s retained junisdiction.

I. MCWD’S INNUENDO ABOU:TIw CAL-AM IS FALSE

As reflected in the Staff Report, Cal-Am is subject to an Order issued by the State Water
Resources Control Board (**State Board™) that requires Cal-Am to reduce its use of Carmel River
water, and/or obtain water rights from other entities that have rights to use Carmel River water.
(Staff Report at 20.) MWCD asserts that Cal-Am has ignored the State Board for nearly two-
decades. That is simply untrue. In fact, the Commission’s Staff Report on the Project
summarizes these efforts:

In 1998, state legislation directed the California Public Utilities
Commission (“CPUC™) to develop a water supply plan for the
Monterey Peninsula that did not include a dam. In 2002, the CPUC
completed its plan, known as “Plan B”, which included a 9,400
AFY desalination facility at Moss Landing and an Aquifer Storage
and Recharge (ASR) system that would store about 1,300 AFY of
Carmel] River water in the Seaside Basin. Plan B then served as
the basis for Cal-Am’s 2004 application to the CPUC for the
proposed Coastal Water Project (“CWP”), which included a
desalination facility at the Moss Landing Power Plant,
transmission pipelines from Moss Landing to the Monterey
Peninsula, a reservoir, pump stations, and ASR facilities. During
the CPUC’s review, the State Water Board’s Division of Water
Rights in 2009 issued a Cease and Desist Order to Cal-Am that
required Cal-Am to significantly reduce its Carmel River
withdrawals by 2016, thereby increasing the urgency of selecting
and constructing a water supply project. Nonetheless, several
concerns were raised about the desalination facility’s proposed use
of a power plant open water intake and the resulting significant
adverse effects on marine life, the distance of the facility from the
service arca and the assotiated increased transmission costs, and
others. These concerns led to the development of alternative water
supply proposals, including one developed by regional
stakeholders known as the “Regional Water Project, Phase 1.” This
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alternative proposed moving the desalination facility closer to the
Monterey Peninsula and using vertical and slant wells instead of an
open water intake. In December 2010, the CPUC certified an
Environmental Impact Report for this Regional Water Project and
approved several agreements among stakeholders that established
project partner responsibilities regarding construction, ownership,
operations, maintenance, and payments.

(Staff Report at 20-21.) MCWD is well aware of these efforts, as it was a party to the
agreements that governed a previous iteration of a proposed desalination project for this region.
MCWD is also aware of the fact that a direct conflict of interest was created when it hired a
member of another government agency party’s Board of Directors to work as a sub-consultant on
that project, which contributed to that pfoject’s demise. The MCWD sub-consultant pled no
contest to a felony conflict of interest viplation, and based on the conflict Cal-Am was forced to
terminate the project agreements. Regardless, and as reflected in the Staff Report, Cal-Am has
diligently pursued alternative water supply projects in the region and has not ignored the State
Board.

IL. THE COMMISSION HAS JURISDICTION TO HEAR CAL-AM’S APPEAL

A, The City’s Denial of Cal-Am’s Coastal Development Permit Application is a
Final Action '

MWCD reasserts its claim that the City’s denial of the CDP for the Project isnot a
“final” action. To that end, MCWD asserts that because the denial of the CDP is not “final,”
Cal-Am has unlawfully appealed the City’s decision regarding environmental review of the
Project under the California Environmental Quality Act (“CEQA”). As described in Cal-Am’s
November 7, 2014 submittal to the Commission, these contentions are red herrings, without legal
foundation and wholly lack merit.

MCWD continues to suggest that because the City did not make findings about the
Project’s consistency with the City’s Local Coastal Program (“LCP"), there is no basis for appeal
here. Again, as Cal-Am has already explained to the Commission, MCWD’s claims have no
merit. Cal-Am did not appeal the City’s CEQA determination. Cal-Am did what it is legally
entitled to do under the Coastal Act: appeal the denial of a CDP for a major public works project
by alleging that the project conforms to the LCP and the Coastal Act’s public access policies.
(Pub. Resources Code §§ 30603(a)(5), 30603(b)(2).) That the City made no findings regarding
consistency with the LCP has no impact on whether Cal-Am, the Project applicant, could appeal
the City’s final action denying the CDP.

To that end, MCWD wrongly asderts that the “only grounds for asserting jurisdiction . . .
would be a denial of the CDP on the grounds that it did not conform to the standards in the
certified LCP.” (MCWD Letter at 4.) MCWD attempts to obfuscate the issue. MCWD’s
argument is based on Coastal Act section 30603(b)(1), which is not applicable here because the
City did not approve the CDP. Instead, ﬂhe standard applied to the appeal of a denial of a major
public works project — which applies to this Project — is “an allegation that the development

conforms to the standards set forth in th¢ certified local coastal program and the public access
| 2
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-polices” in the Coastal Act. (Pub. Resources Code § 30603(b)(2).) Cal-Am’s stated grounds for
the present appeal are that “the proposed Project fully conforms to the standards set forth in the
City’s certified [LCP] and the public actess policies of the California Coastal Act.” (Staff
Report, Exhibit 11.) Cal-Am demonstrated in its appeal the reasons why the Project conforms to
the LCP and the public access policies of the Coastal Act. (See id. at 4-5; Cal-Am’s Appeal,
Attachment 10, at 4-5, 9-14 {on file with the Commission].) Accordingly, Cal-Am satisfied the
appeal requirements in the Coastal Act that are applicable here.

MCWD also alleges that even if the Commission has jurisdiction on the appeal, the
proposed findings in the Staff Report ar¢ an abuse of discretion.” MCWD states that the Staff
Report confirms that the Project does not conform to the LCP, and so the Commission must deny
the appeal. (MCWD Letter at 4-5.) MCWD ignores that the Commission’s review of those
portions of the Project in the City’s LCP|jurisdiction has two separate components.

First, in an appeal to the Commigsion where the local government has a certitied LCP,
the Commission must first determine whether a substantial issue “exists with respect to the
grounds on which an appeal has been filed pursuant to Section 30603.” (Pub. Resources Code §
30625(b)(2).) A substantial issue is one that presents a “significant question” as to conformity
with the LCP. (14 Cal. Code Regs., § 13115.)

MCWD wrongly argues that in order for the Commission to determine that there is a
substantial issue on appeal, the Commission must somehow make a preliminary determination
that a project is consistent with a certified LCP. MCWD’s argument is a complete misreading of
the Coastal Act. In assessing whether there is a substantial issue, the Commission does not
determine whether a project is consistent with the LCP. Rather, the Coastal Commission
generally looks at five factors to interpret whether the appeal raises a significant question as to
conformity with the LCP:

1. The degree of factual and legal support for the local government’s decision that
the development is consistent or inconsistent with the certified LCP and with the
public access policies of the Coastal Act;

2. The extent and scope of the development as approved or denied by the [ocal
government;

The significance of the coastal resources affected by the decision;

The precedential value of the local government's decision for future
interpretations of its LCP; and

' The MCWD Letter states: “As stated inithe Coastal Act, the only grounds for appeal are that
the permit was improperly denied because the development actually ‘conforms to the standards
set forth in the local coastal program.”” (MCWD Letter at 4.) MCWD misreads the plain
language of the statute. The grounds for appeal are that “the development conforms to the
standards set forth in the certified [LCP]. ... .” (Pub. Resources Code § 30603(b)(2), emphasis
added.) The Coastal Act does not require an appellant to allege that the “permit was improperly
denied.” That language appears nowhere in the Coastal Act.

3
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S. Whether the appeal raises only local issues, or those of regional or statewide
significance. i

(Staff Report at 25; see also Hines v. Cal. Coastal Com. (2011) 186 Cal.App.4th 830, 849 [citing
factors].) The Commission has broad aiithority to interpret the Coastal Act and Coastal Act
Regulations because “great weight must be given to the administrative construction of those
charged with the enforcement and interpretation of a statute.” (Alberstone v. Cal. Coastal Com.
(2008) 169 Cal.App.4th 859, 864; Hines, supra, 186 Cal.App.4th at 849.) As such, the
Commission has considerable discretion to determine whether an appeal raises a substantial
issue. ‘
|

In making its substantial issue determination on the Project, the Commission will not
reach a determination on whether the Project is consistent with the LCP as MCWD claims.
Instead, the Commission will apply the factors stated above and based on its evaluation,
determine whether the appeal should be heard by the Commission. Cal-Am fully agrees with
Staff’s recommendation that the appeal raises a substantial issue regarding conformity with the
LCP and the Coastal Act’s public access policies. (Staff Report at 25-26.)

Second, once the Commission dg¢termines that a substantial issue is presented, the
Commission reviews the local CDP application de novo at a public hearing. (Citizens for a
Better Eureka v. Cal. Coastal Com. (2011) 196 Cal.App.4th 1577, 1580-1581 [citing Pub.
Resources Code § 30621(a); 14 Cal. Code Regs., § 13115(b)]).) It is on de novo review where the
Commission makes findings with respect to the Project’s consistency with the LCP.

The Coastal Act clearly and unambiguously allows the Commission to find that if a new
or expanded coastal-dependent industrial facility is potentially inconsistent with the Coastal Act
or LCP, that facility may nonetheless be approved if the Commission makes certain findings.
(Pub. Resources Code § 30260.)° However, MCWD argues that the Staff Report “recommends
that the Commission find that—although the project does not conform with the LCP—the City
ought to have permitted project [sic] notwithstanding these inconsistencies under Public
Resources Code section 30260.” (MCWD Letter at 5.) MCWD is incorrect.

Contrary to MCWD’s assertions, the Commission is not ruling on the City’s actions (or
lack thereof). Nothing the Commission does on appeal “second guess[es] the City's
discretionary authority.” (MCWD Letter at 5.) Rather, the Commission is acting under the
authority of the Coastal Act to independantly review the Project and its consistency with the LCP
de novo. (Pub. Resources Code § 30621{a) [“The Commission shall provide for a de novo public
hearing on . . . any appeals brought pursuant to this division. . . .”].) “[In effect, the
Commission hears the application as if no local governmental unit was previously involved,

? The Project qualifies as a coastal-dependent. The Coastal Act defines “coastal-dependent
development or use™ as “any development or use which requires a site on, or adjacent to, the sea
to be able to function at all.” (Pub. Resources Code § 30101.) The Project will be directionaliy
drilled in a manner that extends beneath the beach and seafloor. The Project’s purpose is to
gather technical data to determine the feagibility of using slant wells for the production of
seawater to a proposed desalination facility. As such, it is “coastal-dependent.”
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deciding for itself whether the proposedé project satisfies legal standards and requirements.”
(Kaczorowski v, Mendocino County Bd. of Supervisors (2001) 88 Cal.App.4th 564, 569.)

Accordingly, MCWD’s assertion that the proposed findings are an “abuse of discretion”
is incorrect and contrary to the Coastal Act’s plain text. The Coastal Act vests the Commission
with the authority to independently revigw the Project, confirm whether it is consistent or
inconsistent with the Coastal Act or LCP, and confirm whether specific Coastal Act factors are
met that allow the Project to proceed evén if an inconsistency is found. MCWD’s inaccurate and
self-serving reading of the Coastal Act and its requirements has no basis.

III. THE COMMISSION ANALYZED THE PROJECT’S POTENTIAL
ENVIRONMENTAL IMPACTS PROPERLY PURSUANT TO ITS CERTIFIED
REGULATORY PROGRAM

A, The Commission Has Not Engaged in Improper Piecemealing

MCWD wrongly claims that the Commission, in analyzing the environmental impacts of
the test well Project, has engaged in impLoper “piecemealing” because the Commission did not
analyze the environmental effects of the entire Monterey Peninsula Water Supply Project
(“MPWSP”). MCWD’s argument overldoks the entire line of CEQA caselaw confirming that
two projects may properly undergo sepatate environmental review when the projects have
independent utility and can be implemented independently. (See, e.g., Del Mar Terrace
Conservancy, Inc. v. City Council (1992) 10 Cal.App.4th 712, 736 [EIR for one section of a
proposed freeway need not include a potential later extension of that freeway because the
individual segment served its own purpose by connecting two logical terminus points];
Communities for a Better Environment v, City of Richmond (2010} 184 Cal.App.4th 70, 99
[refinery upgrade and construction of pipeline exporting excess hydrogen from upgraded refinery
were “independently justified separate priojects”]; Banning Ranch Conservancy v. City of
Newport Beach (2012) 211 Cal.App.4th 1209, 1224 [park and access road project were
independent of residential development that would use same access road].) As demonstrated,
both the Courts and CEQA practitioners have long recognized that conducting separate CEQA
analyses for related projects does not constitute unlawful piecemealing where the projects have
independent utility. “California law. . . provides that an EIR (and, the authors believe, a negative
declaration) can focus solely on one projgct that is arguably part of a larger scheme where that
project has ‘independent utility” that justifies its separate processing and approval.” (Michael H.
Remy, et al. Guide to the California Environmental Quality Act, at 92 (11th ed. 2007).)

Here, it is entirely appropriate under CEQA for the test well Project to be analyzed in a
separate CEQA document from the larger MPWSP because the test well Project has independent
utility. As described in the Staff Report, the fundamental purpose of the test well Project is to
“gather technical data” regarding the feasibility of slant wells for water production in the area of
the Monterey Bay. (Staff Report at 2.) The data produced would be publicly available and could
be used by the MPWSP, or any other desalination facility proposed for the area to determine if
this type of well design in this general location would provide the necessary amount of water for
a desalination facility without causing “unacceptable adverse effects.” (See id.) Accordingly,
the information that will be learned from the test well Project will have value to the public,
desalination proponents, environmental groups and California water agencies, regardless of
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whether the MPWSP is ever approved or constructed. For this reason, the California Department
of Water Resources selected the test well Project for a $1,000,000 grant in furtherance of the
development of the technical data it will provide.

In addition, the test well Project:would not legally compel the construction of the
MPWSP. (Cf. Tuolumne County Citizens for Responsible Growth v. City of Sonora (2007) 155
Cal.App.4th 1214, 1231 [home improvement center “cannot be completed and opened legally
without the completion of [a] road realignment™].) Specifically, in order to constitute unlawful
piecemealing under CEQA, a future project must be “a reasonably foreseeable consequence of
the initial project” and the future project must “likely change the scope or nature of the initial
project and its environmental effects.” (Laurel Heights Improvement Ass’n v. Regents of Univ.
of Cal. (1998) 47 Cal.3d 376, 396.) The test well Project proposed by Cal-Am does not meet this
threshold and therefore the Commission’s analysis of the Project does not constitute
piecemealing.

While the MPWSP Settlement Agreement provides that slant wells are the preferred
intake method for a desalination facility:on the Monterey Peninsula, “subject to confirmation of
this option by the test well results and hydrogeologic studies,” there is no requirement that a slant
well be used as part of any desalination project if it is ultimately shown to be infeasible, or that
the test well Project be constructed in onder for the MPWSP to legally proceed. (See also Staff
Report at 21 [noting that, even if the test well Project is unsuccessful, the MPWSP could proceed
with changes to the current design, location, or intake method].)

Because the test well Project has utility independent of the MPWSP, the Commission is
justified in reviewing the test well Proje¢t separately from the MPWSP, and can appropriately
consider the MPWSP at the November 12, 2014 meeting. In addition, because the California
Public Utilities Commission is currently in the process of evaluating the environmental impacts
of the MPWSP, there is no reason to believe that environmental review of the MPWSP as a
whole has been compromised. (Staff Report at 21.) As expressly noted in the Staff Report, “the
Commission’s approval of this proposed test well would not authorize any additional activities
that may be associated with a larger or more permanent facility.” (/. at 2.) Accordingly, the
Staff Report fully acknowledges that the MPWSP or any other future desalination project would
be subject to an entirely separate, independent and rigorous analysis before the Commission.

B. The Staff Report’s Description of the Project is Accurate and Informative

MCWD claims that the project description provided in the Staff Report is not “stable”
and is “erroneous and misleading” because, in a separate proceeding, a Cal-Am employee noted
that the electrical contractor may continue working (i.e., pulling cable, connecting cables and
control panels, and programming) on the Project site after February 28, the last day that
construction would be permitted to occur under the Staff Report’s proposed Special Condition 3.
(See Declaration of Ian Crooks, Ex. B to MCWD Letter, at  1.) MCWD is grasping at straws in
its attempt to cast doubt on the Staff Report’s thorough project description. The description of
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the Project’s construction operations in the declaration of Mr. Tan Crooks® (Cal-Am’s Monterey
District Engineering Manager) is fully consistent with the project description set forth in the
Staff Report and in Cal-Am’s permit application. (Staff Report at 9; Permit Application at 2.)
Specifically, Mr. Crooks confirms that, under the current schedule, “construction operations will
cease on February 28, 2015.” (See Declaration of lan Crooks, Ex. B to MCWD Letter, at § L.)
Activities that may continue after February 28, 2015 include limited electrical work (such as
pulling cable, connecting cables and control panels, and programming), which would not require
construction equipment. (/d.) Thus, thete is no inconsistency between the Staff Report’s project
description and the intended construction schedule.

Further, the Staff Report’s proposed Special Condition that would require Cal-Am to
cease construction by February 28 is intended to prevent adverse impacts to the Western Snowy
Plover during nesting season. Notably, the mitigation measures incorporated into Cal-Am’s
Project, set forth in Exhibit § to the Staff'Report, include additional measures to protect nesting
birds that Cal-Am would be required to implement at all times. For example, MM BIO-2 and
MM BIO-6 require biological monitoring and avoidance buffers around active nests. (Staff
Report at Ex. 5, pp. 4, 6.) Thus, should the electrical contractor encounter any active nests
during the limited electrical activities thal may occur after February 28, the electrical contractor
would abide by MM BIO-2, ensuring that no adverse impacts to nesting Western Snowy Plover
would occur.*

MCWD completely ignores these mitigation measures, which have been incorporated
into the project description,” and appears to suggest that no activities should be allowed to occur
on the Project site after February 28. That is absurd. Ongoing incidental activities that do not
involve heavy construction equipment have always been contemplated to occur on the Project
site after February 28. This is why several mitigation measures related to these activities have
been made a part of the project description — to ensure that adverse impacts to the Western
Snowy Plover would not occur while ongping Project activities are occurring after Project
construction has been completed. '

C. The Staff Report Appropriately Identifies Existing Environmental
Conditions

MCWD alleges that the Commission has failed to establish an adequate environmental
baseline with respect to the current conditions of the Salinas Valley Groundwater Basin, Asa
result, MCWD argues that there is no way to determine whether the Commission has mitigated
adequately the potential groundwater impacts of the test well Project. MCWD’s arguments,

3 Mr. Crooks’ declaration was submitted in California-American Water Company v. Lonestar
California, Inc., et al., Monterey County Superior Court Case Nos. M129290, 129303,

* MCWD also claims that, as a result of the expected construction schedule, undisclosed impacts
to the Western Snowy Plover could occur. However, as described above, measures are
incorporated into the Project to ensure that no nesting plover are affected by Project activities.
Thus, the Commission has appropriately analyzed potential impacts to Western Snowy Plover.

> See Staff Report at 58, Exhibit 5.
7

These materials have been provided to Coastal Commission Staff




I
however, ignore the well-known reality that groundwater in the vicinity of the Project site is
already severely impacted by seawater intrusion and contamination, and ignore ample evidence
in the Commission’s record establishing the groundwater “baseline.”

The Staff Report summarizes the existing groundwater conditions in the vicinity of the
test well Project as follows:

The [Salinas Valley Groundwater] Basin is a relatively iong and
narrow groundwater structure extending about 140 miles from the
coast to the southeast along the Salinas River valley. Past
groundwater pumping in nearby portions of the Basin for
agriculture have exceeded 100,000 acre-feet per year, and have
resulted in seawater intjusion that extends several miles inland.
This has both reduced the quality of groundwater for agricuitural
use and reduced the amount of groundwater pumped from sites
close to the CEMEX [facility. Seawater intrusion has been
estimated to occur at a|baseline rate of about 10,000 acre-feet
(equal to about three billion gallons) per year, though the Basin’s
groundwater management programs are attempting to significantly
reduce this rate. The Basin is divided into eight sub-regions, with
the project area within what is known as the 180/400-Foot Sub-
Basin, which has an estimated groundwater storage capacity of
about 6.8 million acre-feet. Due in part to the aquifer being
seawater-intruded near the site, the closest active off-site wells in
the Sub-Basin are about 5,000 feet from the proposed test well.

(Staff Report at 50.)

In addition, as described in the State Board’s “Final Review of California American
Water Company’s Monterey Peninsula Water Supply Project,” (July 21, 2013) (“State Board
Report™), the Monterey County Water Résources Agency currently estimates that seawater has
intruded into the 180-Foot Aquifer approximately five miles inland. (State Board Report at 14.)
*“This seawater intrusion has resulted in the degradation of groundwater supplies, requiring
numerous urban and agricultural supply wells to be abandoned or destroyed.” (/d.) Thus, froma
practical standpoint, there are no wells operating in the 180-Foot Aquifer that are likely to be
impacted by the test weil Project due to the severe saltwater intrusion, (/d. at 15 [“Since this
groundwater is reportedly impaired, it is unlikely that this water is, or will be put to beneficial
use.”]; Draft Initial Study and Mitigated Negative Declaration for the California American Water
Slant Test Well Project (May 2014) (“IS/MND”) at 44 [“[T]he Dune Sand and 180-FTE
Aquifers are heavily contaminated in the project areas due to decades of seawater intrusion.
Therefore, a drawdown of water levels in these aquifers would not impact adjacent agricultural
users, who must pump groundwater from a substantially greater depth to produce useable non-
saline water.”].} Thus, the record adequately describes the baseline groundwater conditions in
the vicinity of the test well Project.

Further, there is ample evidence in the record demonstrating that the Project is not
expected to result in any significant drawdown of the local groundwater. The IS/MND expiains
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that “[a]nalytical modeling indicates that no significant drawdown of groundwater wells would
occur as a result of the test pumping activities.” (IS/MND at 44; see also id. at 117-119.)
Additionally, Cal-Am has modeled the expected “cone of depression,” or the area in which
groundwater levels may be lowered dus to test well withdrawal, to extend about 2,500 feet from
the well, where the drawdown is expected to be only approximately four inches. (Staff Report at
51.) Nonetheless, to ensure that an early warning system is in place in the unlikely event that
greater-than-anticipated drawdown occurs, the Staff Report recommends Special Condition 11,
which requires Cal-Am to monitor both:the quantity and quality of water in areas that may
affected by operation of its test well. If'these monitoring wells show a reduction in water
quantity of one foot above natural fluctyations or a two parts per thousand increase in salinity,
Cal-Am is required to stop pumping at the test well.® (Id. at 61.) Therefore, the test well Project
has been designed and conditioned to ensure that it will have no significant adverse
environmental effect on water quantity or quality in the area surrounding the Project. (Id.)

More specifically, based on the existing conditions in the Salinas Valley Groundwater
Basin, the Commission has established #threshold of one foot drawdown or two parts per
thousand increase in salinity, and continpous monitoring to ensure that this threshold is not
exceeded. This is exactly what CEQA requires. (North Coast Rivers Alliance v. Marin
Municipal Water District (2013) 216 Cal.App.4th 614, 647-49 [mitigation plan found sufficient
when it identified methods to mitigate the impact and set out standards that the agency
committed to meet].) MCWD’s arguments ignore the careful consideration given to this issue in
the Staff Report, and that the Staff Report recommends detailed mitigation to ensure that no
adverse impacts to water quantity or quality will occur.

D. The Commission Analyzed a Reasonable Range of Alternatives

MCWD contends that the Commission has failed to analyze adequately alternative sites
for the test well Project. Notably, MCWD fails to identify any suitable alternative sites that have
not been considered by Cal-Am or the Commission. MCWD’s alternative sites arguments are as
transparent as they are flawed. MCWD wants to stop the test well Project at any cost—
regardless of where it is precisely located—and no alternative site would be acceptable to
MCWD for this Project. Regardless, and contrary to MCWD’s assertions, the Commission has
analyzed a reasonable range of alternatives, including alternative sites, and has complied with the
requirements of CEQA and the Coastal Act.’

" MCWD suggests that the one-foot drawdown or two parts per thousand increase in salinity
levels threshold is not justified. MCWD’s argument fails to recognize that the Commission, as
lead agency for CEQA-equivalent enviranmental review, has the authority to develop thresholds
of significance for a particular project. (Save Cuyama Valley v. County of Santa Barbara (2013}
213 Cal.App.4th 1059, 1068.) The Commission’s selection of the one-foot drawdown or two
parts per thousand increase in salinity levels baseline is justified based on recommendations from
City of Marina staff and the possibility that groundwater levels could fluctuate between the time
of environmental review and the time that pumping commences.

7 The requirement for an EIR to analyze alternatives to a project is contained in Chapter 3 of
CEQA. (Pub. Resources Code § 21100(b).) As discussed above, the Commission’s certified
9
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Under CEQA, a lead agency must consider a “reasonable range” of alternatives to a
project, or to the location of a project, “which would feasibly attain most of the basic objectives
of the project but would avoid or substantially lessen any of the significant effects of the
project.” (14 Cal. Code Regs., § 15126.6(a).) An agency is not required to consider “every
conceivable alternative to a project.” (Id.) Further, an agency has the discretion to determine
how many alternatives will constitute a reasonable range. (Citizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal.3d 553, 566.) The CEQA Guidelines also recognize that, for some
projects, no feasible alternative locations may exist. (14 Cal. Code Regs., § 15126.6{(f)(2)(B)
[“For example, in some cases there may be no feasible alternative locations for a geothermal
plant or mining project which must be in close proximity to natural resources at a given
location.”]; Save Our Residential Environment v. City of West Hollywood (1992) 9 Cal.App.4th
1745 [upholding determination that project was required to be located in limited geographical
area when no alternative sites were available],)

Here, the Commission has analyzed a reasonable range of alternative locations for the test
well Project. As described in the Staff Report, location is critical for this Project. (Staff Report
at 3.) Cal-Am has recognized the State’s preference for using subsurface intakes, where feasible,
to provide source water for desalination. As a result, the consideration of potential alternative
locations for the test well Project has begn focused on sites within the Monterey Bay region
where geologic and hydrogeologic characteristics are favorable for subsurface intake methods.
(Staff Report at 52.) Therefore, the availability of alternative sites is extremely limited. (/d. at
53.)

Nonetheless, Cal-Am identified 4 number of candidate sites between Marina and the
Moss Landing Power Plant and conducted a hydrogeologic investigation to determine potential
alternative locations for a subsurface intake. (Staff Report at 53.) The investigation was led by a
Hydrogeology Working Group that conselsted of representatives from the California Public
Utilities Commission, Salinas Valley Wérter Coalition, and Monterey County Farm Bureau. (/d.)
The investigation concluded that slant wells may be feasible at two locations at the CEMEX
property, where the proposed Project site is located, and also identified a third site approximately
cight miles north, near Moss Landing, that might also be suitable for subsurface intakes. (/d.)

With respect to the two CEMEX property sites, as described in the Staff Report, one
location was initially considered at the northern end of the CEMEX sand mining facility, but
consultation with state and federal wildlife agencies revealed that locating a test well in that area
could cause potential significant impacts to nesting Western Snowy Plovers, and therefore is
environmentally inferior compared to the proposed Project site. (Staff Report at 53.) In
addition, the northern CEMEX site would have involved more excavation, required shoreline
protective devices, and would have been subject to more erosion and associated coastal hazards.
({d.) Therefore, the current site at the soyth end of the CEMEX facility, which is within an
already disturbed area, is further from the shoreline, and would avoid potential significant

regulatory program is exempt from the requirements of CEQA Chapters 3 and 4. (Pub.
Resources Code § 21080.5(c).) Nonetheless, the Coastal Act Regulations require permit
applicants to describe “any feasible alternatives™ that would “substantially lessen any significant
adverse impact which the development may have on the environment.” (14 Cal. Code Regs., §
13053.5(a).)
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impacts to snowy plovers through implei*nentation of mitigation, was identified as a preferable
location for the test well Project. (/d.)

The alternative Moss Landing site described in the Staff Report would be far removed
from the Cal-Am service area on the Monterey Peninsula, would increase Project costs, and
would require additional transmission pipelines, which would result in increased environmental
impacts. (/d. at 20, 53.) Therefore, the Staff Report concludes that the Moss Landing site
“would result in greater environmental impacts due to an overall larger area of disturbance.”
(Staff Report at 3.) Because the Moss Landing site would result in greater environmental
impacts than the proposed Project site, the Commission is justified in excluding the Moss
Landing location from further consideration.® (See 14 Cal. Code Regs., § 15126.6(f)(2)(A)
[“Only locations that would avoid or substantially lessen any of the significant effects of the
project need be considered™].)

A fourth alternative, the “No Action™ alternative, was also considered in detail in the
Staff Report. (Staff Report at 53-54.) As described in the Staff Report, however, the “No
Action” alternative would likely result in greater adverse environmental impacts than the Project
because, among other things, not completing or delaying the test well Project would deprive Cal-
Am and state resources agencies with important technical data regarding the feasibility of slant
wells in the Monterey Bay, which could further delay any future water supply project in the
Monterey Peninsula—whether it be a degalination facility or an alternative water supply project.
As aresult, a “No Action™ alternative could extend withdrawals from the Carmel River,
exacerbating the ongoing adverse effects, of withdrawals on fish and habitat in that watershed.
{(Id.)

Therefore, the Commission has complied with the Coastal Act’s requirements by
analyzing a reasonable range of four potential alternatives. As courts have routinely held in the
CEQA context, lead agencies are not required to analyze every conceivable alternative to a
project. (Village Laguna of Laguna Beach, Inc. v. Board of Supervisors (1992) 134 Cal.App.3d
1022, 1029 [an EIR need not consider “each and every conceivable variation of the alternatives
stated.”] [citing Brooks v. Coleman (9th Cir. 1975) 518 F.2d 17, 19].) Here, the Staff Report
analyzed a sufficient range of alternatives based on the limited geographic area within the

8 MCWD also asserts that “legal impediments”—namely, the 1996 Annexation Agreement
between MCWD and MCWRA—preclude the development of the Project at the CEMEX site.
(MCWD Letter at 10-11.) As discussed at length in Cal-Am’s November 7, 2014 letter to the
Commission, the Project is unaffected by:the Annexation Agreement, which is not applicable or
relevant to the Project. First, the annexatjon contemplated in the Annexation Agreement has not
occurred, and, therefore, the provisions of the Annexation Agreement do not apply. Second,
even if the annexation has occurred, which it has not, the Annexation Agreement does not
purport to limit the otherwise lawful development of seawater and contaminated brackish
groundwater from the CEMEX site. Rather, the commitment in the Annexation Agreement by
Lonestar/CEMEX to limit groundwater pumping applies only as a limit on groundwater
extracted by the CEMEX site owner to be used on the CEMEX site. Cal-Am is not proposing to
receive water service from the agencies on this property or to exercise the landowner’s water
right. Therefore, the Annexation Agreement does not apply to the Project.
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Monterey Bay region where slant wells t:nay be feasible to inform the public and decisionmakers.
Contrary to MCWD’s claims, no additional alternatives analysis is required.

E. The Commission Is Exempt From The Public Notice Requirements Set Forth
In CEQA Section 21091(a)

MCWD asserts that the Commission did not comply with the “mandatory 30-day
comment period for its in-lieu environmental document™ in violation of CEQA. (MCWD Letter
at 11.) MCWD’s assertion is wrong and has been directly contradicted by the California Court
of Appeal. “[T]he Commission’s certified regulatory program is exempted from the notice
and comment requirements of Public Resources Code section 21091, subdivision (a).” (Ross
v. Cal. Coastal Com. (2011) 199 Cal.App.4th 900, 935, emphasis added.) MCWD’s unfounded
atternpt to cast doubt on the Ross decision and the Court of Appeal’s express holding that the
Commission does not need to comply with the 30-day comment period requirement under CEQA4
has no force and flies in the face of long-standing Commission practice.

CEQA section 21080.5(a) permits the Secretary of the Resources Agency (“Secretary™)
to certify a state administrative agency’s regulatory program. If the regulatory program satisfies
certain environmental standards and is cdrtified by the Secretary, the program is exempt from
CEQA'’s requirements for the preparation of environmental impact reports, negative declarations,
and initial studies. (See Pub. Resources Code § 21080.5(c), (d).) Environmental review
documents prepared pursuant to the agency’s own regulations are used instead of the documents
that would be required by CEQA. (Jd § 21080.5(a).) Certification of a regulatory program
amounts to a determination that the ageney’s program includes procedures for environmental
review and public comment that are “functionally equivalent™ to CEQA compliance.
(Californians for Alternatives to Toxics v Department of Pesticide Regulation (2006) 136
Cal.App.4th 1049, 1059.) '

The Secretary approved the Coastal Commission’s certifted regulatory program
concerning the consideration and granting of CDPs under the Coastal Act on May 22, 1979.
(Ross, supra, 199 Cal.App.4th at 931; see also 14 Cal. Code Regs., § 15251(c).) When the
Commission considers an application for 2 CDP or an appeal of a local government’s approval or
denial of a CDP, the Commission’s staff teport serves as the environmental review document
ensuring compliance with CEQA. (See Hines, supra, 186 Cal.App.4th at 852; Kaczorowski,
supra 88 Cal.App.4th at 569 [noting that the Commission’s “permit appeal procedure is treated
as the functional equivalent of the EIR process™]; 14 Cal. Code Regs., § 13057(c)(2).)

The environmental documents of a certified program must be available for review and
comment by the public and other agencies “for a reasonable time.” (Pub. Resources Code §
21080.5(d)(3)(B), emphasis added.) The Coastal Act Regulattons state that staff reports
regarding coastal development permit applications and de novo hearings on appeals from local
governments’ permit decisions must be “distributed within a reasonable time to assure adequate
notification prior to the scheduled public hearing.” (14 Cal. Code Regs., § 13059, emphasis
added; id. § 13115(b).)

In Ross, the Court of Appeal examined the Commission’s certified regulatory program
and its public review and comment provisions, and held that a 13-day public review period for a
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staff report regarding proposed amendments to a local coastal plan was reasonable. (Ross, supra,
199 Cal.App.4th at 935-939.) The courtistated, “[b]y providing 13 days” notice of the filing of
the staff report, the commission complied with [CEQA].” (Id. at 936.) The court stated that the
Secretary was the individual authorized to determine whether a regulatory program satisfies the
“reasonable time for review and comment” requirement of CEQA section 21080.5(d)(3)(B), and
that any challenge to the Secretary’s detgrmination of the public review and comment provisions
in the Commission’s certified regulatory program should have been made within 30 days from
the date of certification (i.c., in 1979). (Id.at 938.)

Here, Commission Staff released the Staff Report for public review on October 31, 2014,
13 days prior to the Commission’s publi¢ hearing on the Project at its November 12, 2014,
meeting. The notice and review pericd for Cal-Am’s proposed Project is identical to the time
period analyzed in Ross; therefore the length of this public review and comment period is
reasonable and complies with CEQA.

In a transparent and unpersuasive attempt to undercut the clear holding in Ross, MCWD
declares that Ross was “wrongly decided|” (MCWD Letter at 12.) In doing so, MCWD relies
on Ultramar, Inc. v. South Coast Air Quality Management District (1993) 17 Cal. App.4th 689,
despite the fact that the Ross court expressly analyzed and distinguished the Ultramar case.
Moreover, MCWD ignores key differences between the Coastal Commission’s regulatory
program and the issues raised in Ultramar.

As the Ross court recognized, “Public Resources Code section 21174 provides for the
primacy of the Coastal Act over [CEQA’s] statutory provisions.” (Ross, supra, 199 Cal.App.4th
at 937.) That section of CEQA states:

No provision of this division is a limitation or restriction on the
power or authority of any lpublic agency in the enforcement of this
division is a limitation orirestriction on the power or authority of
any public agency in thg enforcement or administration of any
provision of law which it is specifically permitted or required to
enforce or administer, including, but not limited to, the powers and
authority granted to the California Coastal Commission pursuant to
Division 20 (commencing with Section 30000). To the extent of
any inconsistency or conflict between the provisions of the
California Coastal Act of 1976 (Division 20 {commencing with
Section 30000)) and the provisions of this division, the provisions
of Division 20 (commencing with Section 30000) shall control.

(Pub. Resources Code § 21174, emphasisiadded.) In other words, “[t]o the extent of any
consistency or conflict between the provisions of the . . . Coastal Act . . . and the provisions of
[CEQA], the provisions of [the Coastal Act] shall control.” (Sierra Club v. Cal. Coastal Com.
(2005) 35 Cal.4th 839, 859.)

The Coastal Act Regulations’ requirement that staff reports be distributed within a
“reasonable time” in advance of the public hearing on a CDP is part of the Commission’s
certified regulatory program and consistent with CEQA section 21080.5(d}(3)(B). Consistent
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with Ross, here the Commission is acting in compliance with its certified regulatory program,
which allows for a period in which to act that differs from the 30-day review period provided in
CEQA section 21091(a). (Ross, supra. 199 Cal. App.4th at 937.)° Accordingly, just as the Court
of Appeal held in Ross, the 13-day review period for the Staff Report regarding the Project
complies with CEQA,

Unlike Ross, Ultramar did not involve a grant of power similar to Public Resources Code
section 21174 and a certified regulatory program that expressly deviates from the 30-day notice
timeframe specified in CEQA section 21091(a). Ultramar involved the South Coast Air Quality
Management District’s (“SCAQMD™) certified regulatory program, The SCAQMD had adopted
“implementation guidelines” that included the CEQA section 21091(a) 30-day period of review
for a draft abbreviated environmental assessment. The Ultramar court, part of the same Second
Appellate District of the Court of Appeai that decided Ross, determined that the Secretary
expected the same rules would apply to EIRs and SCAQMD environmental assessments.
(Ultramar, supra, 17 Cal. App.4th at 699-703.)'° Accordingly, as the Court of Appeal correctly
determined in Ross, Ultramar’s reasoning is inapplicable here where the issues involve the
Coastal Commission’s certified regulatory program.

In sum, the Commission complidd with CEQA by making the Staff Report available for
public review and comment 13 days priar to the public hearing regarding the Project. Contrary
to MCWD’s assertions, a longer public review and comment period is not required and the
Commission’s Staff Report does not violate CEQA’s noticing and public review requirements.

F. The Commission Is Authorized to Approve the Project Before a State Lands

Commission Lease Issues
\

In order for the Project’s slant wc*ll to extend beneath state tidelands, the State Lands
Commission (*SLC”) must first approve;a lease.! MCWD makes several convoluted arguments
to try and convince the Coastal Commission that it cannot allow construction on the Project to
commence until Cal-Am has obtained the SL.C lease. MCWD’s arguments are unpersuasive,
unsupported, and each without merit. The Commission has the authority under the Coastal Act
and Coastal Act Regulations to condition the Project in a manner that allows Cal-Am to start

|

5 Moreover, in determining what is a “reasonable time” for public review and comment,
deference must be given to the Commissjon’s interpretation of its own regulations. (Ross, supra,
199 Cal.App.4th at 938.) As such, the Commission has wide latitude to determine whether a 13-
day public review and comment period is reasonable.

MCWD also cites to Joy Road Area Forest and Watershed Assn. v. Cal. Dept. of Forestry &
Fire Protection (2006) 142 Cal.App.4th 656. (MCWD Letter at 12.) However, similar to
Ultramar, Joy Road did not involve an express grant of power (i.e., Public Resources Code
section 21174) or a certified regulatory program that deviates from the 30-day notice period for
EIRs. (Ross, supra, 199 Cal.App.4th at 937.)

! The state, acting through the SLC, may lease tidelands and submerged lands under terms and
conditions it determines to be in the best interests of the state. (Western Oil & Gas Assn. v. State
Lands Com. (1980) 105 Cal.App.3d 554, 563 [citing Pub. Resources Code §§ 6301, 6501.1].)
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construction in those areas of the Project site not subject to SLC jurisdiction, and that requires
Cal-Am to provide proof of the SLC’s lease approval before construction can extend beneath
state tidelands. (See Pub. Resources Code § 30607 [Commission can impose reasonable terms
and conditions on CDP].)

1. Coastal Act Section 30601.5 Does Not Restrict the Commission from
Approving the Project Prior to the SLC’s Approval of a Lease

MCWD cites to Coastal Act section 30601.5 to support its claim that the Commission has
no authority to issue a CDP until the applicant demonstrates it has a legal interest to use the
property. However, that section of the Coastal Act merely states, in relevant part, that “prior to
the issuance of a coastal development permit, the applicant shall demonstrate the authority to
comply with all conditions of approval.” (Pub. Resources Code § 30601.5.) In contrast to
MCWD’s assertion, Coastal Act section 30601.5 does not state that prior to issuance of a CDP,
the applicant must demonstrate that it has a legal interest to use the property.

Indeed, although the Commission often requires applicants to demonstrate that state or
local government entities have granted “at a minimum their preliminary approvals for said
development,” the Executive Director has the ability to waive the requirement for preliminary
approvals where the “project is for a public purpose.” (14 Cal. Code Regs., §§ 13052,
13053(a)(1).) Here, the Staff Report acknowledges that the Project has a substantial public
purpose: to evaluate the feasibility of slant wells for a potential desalination facility that could
result in the reduction of water withdrawals from the Carmel River, benefitting the watershed as
well as the federally-listed Central Coast steelhead. (Staff Report at 58.) Accordingly, to enable
the expeditious construction of this important Project, the Staff Report is not requiring that the
SLC approve a lease prior to issuance of the CDP. By requiring Cal-Am to demonstrate to the
Commission that the SLC has approved a lease prior to construction activities extending beneath
state tidelands, the Executive Director has waived the requirement for preliminary approvals to
be obtained prior to issuance of the CDP, in accordance with his authority pursuant to Coastal
Act Regulations section 13053(a)(1).

In imposing conditions of approval on development, the Commission has broad
discretion under the Coastal Act and Coastal Act Regulations to establish timing requirements
for condition compliance. The Commission can impose conditions that must be satisfied at any
time during the life of a project, whether that is during construction and/or operation of a project,
prior to the commencement of construction, or even prior to the issuance of the CDP. The
Coastal Act Regulations require that any “prior to issuance” conditions (i.e., “conditions that are
identified in the permit as conditions that'must be completed prior to the issuance of a permit™)
must be satisfied before the Commission issues a CDP. (14 Cal. Code Regs., § 13158(¢).) Here,
Commission staff has proposed a condition requiring that Cal-Am demonstrate to the Executive
Director that Cal-Am has obtained a lease from the SLC before Cal-Am commences construction
beneath state tidelands. Staff is not proposing that Cal-Am demonstrate to the Commission that
Cal-Am has obtained a lease from the SLC prior to issuance of the permit. This
recommendation, and the Commission’s approval of staff’s proposed condition, is well within
the Commission’s authority under the Coastal Act and the Coastal Act Regulations, and is
entitled to deference. (See Reddell v. Cal. Coastal Com. (2008) 180 Cal.App.4th 956, 965
[deference to the Commission is appropriate because it “possess(es] special familiarity” with the
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Coastal Act].) Accordingly, MCWD’s argument that the Commission cannot issue a permit
prior to the SLC’s approval of a lease is without merit.

2. MCWD’s Assertions Regarding the Staff Report’s Analysis and the
SLC’s CEQA Review of the Project Are Without Merit

MCWD also argues that the Staff Report’s analysis is faulty and lacks substantial
evidence because the Staff Report states that Cal-Am expects its lease application to be heard at
the SLC in December 2014, and the SLC has not yet completed any review under CEQA. Such
a statement in no way renders the Staff Report “faulty,” since the date of the SLC hearing on
Cal-Am’s lease application is irrelevant; All that matters is that prior to commencement of
construction beneath state tidelands, Cal-Am must provide to the Executive Director a copy of an
approved lease from the SLC. (Staff Re'port, Condition 1.¢.) The Staff Report’s imposition of
this condition is perfectly reasonable under the circumstances.

In addition, without citing any rationale or evidence to support its argument, MCWD
asserts that the SLC cannot rely on CEQA Guidelines section 15253(b) and use the
Commission’s Staff Report as its envirohmental document in approving a lease for the Project.
MCWD claims that the SL.C had previoysly stated its intent to rely on the City’s environmental
document for its consideration of Cal-Aliln’s Project, and MCWD cited to an exhibit to its letter to
support this claim. (MCWD Letter at 14, Exhibit E.} Notably, the exhibit cited in MCWD’s
letter has absolutely nothing to do with Cal-Am’s Project, and instead concerns a proposed
project in Seal Beach, approximately 300 miles away. MCWD’s argument, and its cite to a letter
concerning a Seal Beach project, has no impact on how the SLC plans to handle CEQA
compliance for the proposed Project’s lease.

Section 15253(b) of the CEQA Guidelines establishes several conditions, which, if
satisfied, require a public agency to act ag a responsible agency and use the environmental
document prepared by an agency that operates under a certified regulatory program. MCWD
asserts that those conditions are not pres#nt here, but cites no evidence in support of that
assertion. To that end, the Coastal Commission’s hearing regarding the Project is not the correct
forum to make such a claim, because the:Commission is acting as the lead agency under its
certified regulatory program authority in lits consideration of the Project. When the SLC
prepares to take action on the Project, it will review the Commission’s Staff Report, its own
record, and the evidence in the Commission’s record, and independently determine whether the
section 15253(b) conditions have been met. if the SL.C determines those conditions have been
met, it must use the Commission’s Staff Report as its CEQA document when it decides whether
to approve the lease for the Project. (14 Cal. Code Regs., § 15253(b).) If the SLC determines
that those conditions have not been met, the SLC will have to “comply with CEQA in the normal
manner.” (Id § 15253(c)(2).)

3. MCWD’s Additional CEQA Arguments Are Baseless

MCWD also argues that if the Commission allows Project construction to occur without
prior approval from the SLC, the SLC will be “essentially precommitted to approving the project
in the location and manner proposed, even before it has had the opportunity to complete the
CEQA process.” (MCWD Letter at 15.) Citing to Save Tara v City of West Hollywood (2008)
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45 Cal.4th 116, MCWD argues that the SLC will feel that it must approve the Project because a
portion of it is already under construction. MCWD’s claim is preposterous,

Under Save Tara, an agency may not commit itseif to a “definite course of action”
regarding a project before fully evaluating its environmental effects, (Save Tara, supra, 45
Cal.4th at 142.) Courts look “to the sun"_ounding circumstances to determine whether, as a
practical matter, the agency has committed itself to the project as a whole or to any particular
features, so as to effectively preclude any alternatives or mitigation measures that CEQA would
otherwise require to be considered, including the alternative of not going forward with the
project.” (Id. at 139.) ‘

The SLC has not committed to anything with respect to the Project, and MCWD’s
citation to Save Tara is inapplicable. MCWD discredits and marginalizes the SLC’s authority
and discretion under the Public Resourcas Code to approve leases on or under state tidelands.
The SLC is an independent state agency and will undertake what CEQA review it believes is
necessary before taking action on the Prgject. MCWD’s accusation is baseless and insulting to
both the SLC and its staff.

Finally, MCWD states that if the SLC does not approve the Project, “land-side impacts of
the Project will occur for no purpose.” (MCWD Letter at 15.) MCWD asserts that the
Commission must consider the environmental impacts of such an outcome. But the Commission
has already built special conditions into the CDP that would apply even if the SLC does not
approve a lease. Commission StafT has proposed 17 special conditions for the Project, including,
but not limited to (a) the preparation of an erosion control plan to protect water quality (Special
Condition 4); (b) the preparation of a hazardous materials spill prevention and response plan
(Special Condition 5); (¢} monitoring of beach erosion during the entire duration of the Project
(Special Condition 6); (d) preparation of a lighting plan (Special Condition 10); () various
measures to protect biological resources {Special Conditions 12 through 16); and most
significantly here, (f) a limitation requiring that Project-related construction occur outside the
Western Snowy Plover nesting season, which runs from February 28 to October 1 each year
(Special Condition 3.b.) In essence, this means that Project-related construction can only occur
during five months of the year, whether or not the SLC approves a lease for the Project.

The Project has been conditioned go that Cal-Am can proceed with construction during a
limited construction window, but not construct on state tidelands if the SLC has not yet approved
alease. If the SLC approves a lease, construction in the area governed by the lease would be
allowed to proceed, but only during the limited construction window permitted under Special
Condition 3.b. Accordingly, even if SLC approves a lease, if Cal-Am has not completed
construction prior to the end of February, construction activities would be required to “cease
mid-year.” That does not mean that Cal-Am would abandon the Project. Cal-Am would be
required to continue to comply with the remainder of the Special Conditions, all of which serve
to protect against potential environmental impacts and impacts to coastal resources, As such,
whether SLC approves the lease or not, measures will be in place that protect the environment
and coastal resources during any cessation of Project-related construction activities. Therefore,
MCWD’s argument that the Commission has failed to consider impacts if Project construction
“cease|s] mid-year” is without merit.
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MCWD also cites to Fineyard Area Citizens for Responsible Growth v. City of Rancho
Cordova (2007) 40 Cal.4th 412 in an attempt to support its argument. That case is inapposite
here and MCWD quotes it out of context. In Vineyard, petitioners alleged that an EIR failed to
adequately identify and evaluate future water sources for a development. The Court found that
while the EIR adequately informed decidion makers and the public of a plan for near-term
provision of water to the development, it failed to do so as to the Jong-ferm provision and hence
failed to disclose the impacts of providing the necessary supplies in the long term. While the
EIR identified the intended water sources in general terms, it did not clearly and coherently
explain how the long-term demand was likely to be met with those sources, the environmental
impacts of exploiting those sources, and how those impacts were to be mitigated. The Court
stated:

The ultimate question under CEQA, moreover, is not whether an
EIR establishes a likely spurce of water, but whether it adequately
addresses the reasonably foreseeable impacts of supplying water to
the project. If the uncertainties inherent in long-term land use and
water planning make it:impossible to confidently identify the
future water sources, an EIR may satisfy CEQA if it acknowiedges
the degree of uncertainty involved, discusses the reasonably
foreseeable alternatives—including alternative water sources and
the option of curtailing the development if sufficient water is not
available for later phases—and discloses the significant
foresecable environmental effects of each alternative, as well as
mitigation measures to minimize each adverse impact.

(Id at 434.) The concerns raised in Fineyard are not implicated here. First, the Project is only a
test slant well project that will be used to determine the feasibility of using this type of well for a
future desalination facility. The Project i not a large development required to study how water
will be supplied to it on a long-term basis. As such, Fineyard is factually inapplicable. In
addition, there is no “uncertainty” here. As described above, even if construction is halted due to
the SLC’s failure to approve a lease or th¢ beginning of the snowy plover’s nesting season (and
construction has not been completed), mitigation measures (including the Commission’s Special
Conditions) will be required to be implemented during the period of time the Project is idle. As
such, the Staff Report addresses reasonably foreseeable impacts of Project construction and there
are no uncertainties that are not disclosed.

Significantly, all of MCWD’s arguments concerning the SLC lease ignore that the test
well Project is temporary in nature and will not result in long-term impacts to the environment,
The Project is proposed as a two-year testiwell project, and the Commission has imposed a
special condition requiring that “{u]pon project completion, and no later than February 28, 2018,
the Permittee shall cut off, cap, and bury the slant well head at least 40 feet below the ground
surface, and shall completely remove all ather temporary facilities approved by this coastal
development permit.” (Staff Report, Special Condition 6.) As such, even if the SLC does not
approve the lease, the Commission has established a finite time period for the Project that
requires virtually all Project components to be removed from the site within two years —
regardless of whether the Project ever operates. In sum, MCWD’s claims about potential
impacts and issues resulting from the SLC’s potential denial of the Project are just hyperbole.
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G. The Commission Has Identified Feasible Mitigation for the Project’s
Potential Environmental Impacts

MCWD wrongly asserts that the Project’s mitigation and conditions are inadequate and
unsupported. MCWD’s Letter relies on selective quotes and misrcadings of the important
Special Conditions recommended in the Staff Report. These Special Conditions require Cal-Am
to take specific measures to ensure that potential adverse environmental impacts are adequately
mitigated, and support a finding by the Commission that impacts will be mitigated or avoided,

MCWD falsely claims that no prptections are adopted for the California legless lizard and
coast horned lizard, Based on site-specigc biological studies, Cal-Am has developed and agreed
to implement measures specifically designed to avoid impacts to these species. In particular,
MM BIO-2(d) provides that pre-construgtion surveys shall be conducted for California legless
lizard and coast horned lizard prior to disturbance of any suitable habitat. (Staff Report at Ex. 5,
p. 5.) This measure has been incorporated by Cal-Am as part of its proposed Project. (See Staff
Report at 58.) :

MCWD aiso argues that the Stafff Report relies on Special Conditions that need not be
approved or implemented prior to construction. However, MCWD relies on selective quotes and
paraphrasing that omits key language from the Special Conditions it claims are inadequate, when
the full language of the Special Conditions demonstrates that MCWD’s assertions are baseless.
For example, MCWD claims that “nothing” in Special Condition 4, which requires the
preparation of an erosion control plan, requires that the plan be “reviewed, approved, or
implemented before major construction Begins.” (MCWD Letter at 17.) In reality, Special
Condition 4 states:

4. Protection of Water Quality. PRIOR TO COMMENCEMENT
OF CONSTRUCTION, ithe Permittee shall submit an erosion
control plan for Executive Director review and approval. The Plan
shall include a schedul¢ for the completion of erosion- and
sediment control structurgs, which ensures that all such erosion-
control structures are in place by mid-November of the year that
construction begins and maintained thereafter. The plan shall
identify standard Best Management Practices to be implemented to
address both temporary and permanent measures to control erosion
and reduce sedimentation. Site monitoring by the applicant’s
erosion-control specialist shall be undertaken and a followup report
shall be prepared that docyments the progress and/or completion of
required erosion-control | measures both during and after
construction and decomniissioning activities, No synthetic plastic
mesh products shall be us¢d in any erosion control materials. All
plans shall show that . sedimentation and erosion control
measures are installed prior to any other ground disturbing
work.

(Staff Report at 9-10 [emphasis added].) The plain language of Special Condition 4 expressly
requires that the erosion control plan be sybmitted “for Executive Director review and approval”

19

These materials have been| provided to Coastal Commission Staff




before construction commences, and further “ensures that erosion-control structures are in place
by mid-November of the year that construction begins and maintained thereafter.” Therefore, in
direct contrast to MCWD’s claims, Speaial Condition 4 adequately ensures that the erosion
control plan will be “reviewed, approved, or implemented before major construction begins.”

Likewise, MCWD also misrepresents the plain language of Special Conditions 5, 10,'
and 15. Contrary to MCWD’s assertions, all of these plans (i.e., the Lighting Plan, Hazardous
Materials Spill Prevention and Response Plan, and Restoration Plan) require review, approval,
and implementation, and must be in place prior to construction or permit issuance, as applicable.
(See Staff Report at 10-15.) For example, Special Condition 5 requires that, “PRIOR TO
COMMENCEMENT OF CONSTRUCTION,” Cal-Am must submit “for Executive Director
review and approval” a Hazardous Materials Spill Prevention and Response Plan, which Cal-Am
must “implement. . . as approved by the Executive Director.” (Jd. at 10.) Similarly, Special
Condition 10 requires Cal-Am to submit; “PRIOR TO PERMIT ISSUANCE,” a Lighting Plan,
and requires Cal-Am to implement the Lighting Plan as approved by the Executive Director. (/d.
at 12.) Finally, Special Condition 15 specifically states that Cal-Am “shall implement [a
Restoration] Plan: (1} during and immediately following construction and prior to operation of
the test well, and (2) during and immediately following decommissioning activities.” (Id. at [5.)

MCWD also argues that certain Special Conditions or mitigation measures cannot
feasibly be completed in the proposed timeframe, such as the erosion control plan required by
Special Condition 4. There is simply no evidence to support MCWD’s assumption that erosion
control measures could not be implemented prior to Project construction. If Special Condition 4
is approved by the Commission, Cal-Am; must comply with its requirements, and will ensure that
erosion control measures are installed within the required timeframe.

MCWD also takes issue with the incorporation of the mitigation measures set forth in
Exhibit 5 as project features, As described in the Staff Report, based on site-specific biological
studies, Cal-Am and City of Marina staffldeveloped a number of mitigation measures meant to
avoid and minimize potential impacts to ¢oastal resources. Cal-Am has appropriately
incorporated several of these measures as part of its project. (See Staff Report at 58, Ex. 5.)
Nonetheless, MCWD argues that the incorporation of these measures into the project description
—which were carefully developed to reduce or avoid environmental impacts—is improper. To
the contrary, CEQA Guidelines Sections 15070(b)(1) and 15126.4(a)(1)(A) specifically permit
the incorporation of project design features designed to reduce potential adverse impacts. (See
also Wollmer v. City of Berkeley (2011) 193 Cal.App.4th 1329; Citizens for Environmental
Responsibility v. California, 2014 Cal.App. LEX1S 283 (Cal. Ct. App. Mar. 26, 2014).) If the
Project is approved by the Commission, each of the mitigation measures will become mandatory

2 MCWD’s Letter refers to “Special Condition 6,” but references a Special Condition that
requires the preparation of a Lighting Plan. Special Condition 6 relates to the monitoring and
removal of temporary structures, well head burial, and well closure/destruction. (Staff Report at
11.) Therefore, it appears that MCWD intended to refer to Special Condition 10, which requires
the preparation of a Lighting Plan prior to' permit issuance. (/d. at 12-13.)
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elements of the project that must be implemented. Therefore, their incorporation into the project
description is appropriate and permissible. "

Finatly, MCWD contends that Special Condition 14, which requires pre-construction
surveys for special-status species and wintering snowy plover activity, as well as buffers around
suitable habitat or snowy plover nests, results in improper deferral of mitigation. However,
requiring precise surveys of special-status species just prior to Project construction—when
accurate locations can be identified—is not deferral of mitigation. This is a far more precise
method of avoiding impacts to special status species than basing avoidance measures on surveys
taken months in advance of construction. The CEQA Guidelines expressly acknowledge that
mitigation measures may specify performance standards for mitigating a significant impact that
might be accomplished in various ways, and that identifying such performance standards does
not constitute deferral. (See CEQA Guidelines § 15126.4(a)(1)(B) [“Formulation of mitigation
measures should not be deferred until some future time. However, measures may specify
performance standards which would mitigate the significant effect of the project and which may
be accomplished in more than one specified way.”].) For example, in Sacramento Old City
Association v. City Council (1991) 229 Cal.App.3d 1011, the court held that an agency may
defer committing to specific mitigation measures when it approves a project if the measures that
will be considered subsequently are described and performance criteria are identified. (Jd. at
1029 [acknowledging that when it is known that mitigation is feasible, but it is impractical to
devise specific mitigation measures during the planning process, “the agency can commit itself
to eventually devising measures that will satisfy specific performance criteria articulated at the
time of project approval.”].)

Here, Special Condition 14 sets forth specific performance criteria for the required
biological surveys and buffer and avoidance measures by requiring that, if any active nests are
found, avoidance buffers will be established, and a biologist shall coordinate with Cal-Am staff
to guide access and activities to avoid impacts to nesting plovers. ' (Staff Report at 14-15.)

"3 MCWD also erroneously suggests that-certain mitigation measures would require monitoring
by the City. To the contrary, monitoring for biological mitigation measures would be conducted
by the Project biologist, who would repott to the Commission.

' Specifically, with respect to the snowy:plover, Special Condition 14 requires that: “(a) No
more than 14 days before the start of onsite activities or any activities planned for areas
previously undisturbed by project activities, the biologist(s) shall conduct a field evaluation of
the nature and extent of wintering Westetn Snowy Plover activity in the project area and shalil
identify measures needed to ensure construction activities minimize potential effects to the
species. Those measures shall be submitted for Executive Director review and approval at least
five days before the start of construction #ctivities. The Permittee shall implement the measures
as approved by the Executive Director.”; *(b) “Prior to construction or activities planned for
areas previously undisturbed by project activities, the approved biologist(s) shall coordinate with
construction crews to identify and mark the boundaries of project disturbance, locations of
special-status species and suitable habitat, avoidance areas, and access routes. . .”; and “(d) At
least once per week during the project operational phase between March 1 and October 1 of any
year, the approved biologist(s) shall monitor plover nesting within 500 feet of project activities,
If active plover nests are located within 250 feet of the project or access routes, avoidance
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Therefore, because it is too early in the planning process to know where wintering snowy plover
activity or snowy plover nests may be located at the start of on-site activities, and because
specific performance standards are required, Special Condition 14 does not improperly defer the
formulation of mitigation for biological impacts.

H. Recirculation of the Staff Report Is Not Required

MCWD asserts that the Commission’s certified regulatory program is subject to Public
Resources Code section 21092.1, which requires recirculation of an EIR when “significant new
information” is added to the EiR afier its original release for public review. MCWD’s arguments
are again misplaced. MCWD cites to no authority holding that CEQA’s recirculation provisions
even apply to the Coastal Commission’s certified regulatory program.

Even if those provisions did apply, which they do not, the CEQA Guidelines describe the
types of “significant new information™ requiring recirculation of a draft EIR:

These include disclosurg of “[a] new significant environmental
impact,” “[a] substantiial increase in the severity of an
environmental impact,” and the addition of a “feasible project
alternative or mitigation measure considerably different from the
others previously analyzed.” (Guidelines, § 15088.5, subd. (a)(1)-
(3).) The Guidelines state that “[n]ew information added to an EIR
is not ‘significant’ unless the EIR is changed in a way that deprives
the public of a meaningful opportunity to comment upon a
substantial adverse environmental effect of the project or a feasible
way to mitigate or avoid such an effect ... .” (Guidelines, §
15088.5, subd. (a).)

(Citizens for a Sustainable Treasure Islar%zd v. City and County of San Francisco (2014) 227
Cal.App.4th 1036, 1063.)

As described above, MCWD has not and cannot point to any “new significant
environmental impacts” or “substantial increases in the severity of an environmental impact” that
would require recirculation. Moreover, MCWD has not and cannot point to any feasible
alternative or mitigation measures considerably different than the others analyzed in the Staff
Report, and which Cal-Am or the Commission declines to adopt. In sum, MCWD cannot show
that the test for recirculation is satisfied here and recirculation of the Staff Report is neither
necessary nor required.

buffers shall be established to minimize potential disturbance of nesting activity, and the
biologist shall coordinate with and accompany the Permittee’s operational staff as necessary
during the nesting season to guide access and activities to avoid impacts to nesting plovers. The
biologist shall contact the USFWS and CDFW immediately if a nest is found in areas near the
wellhead that could be affected by project operations. Operations shall be immediately
suspended until the Permittee submits to the Executive Director written authorization to proceed
from the USFWS.” (Staff Report at 14-15.)
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Howard “Chip* Wilkins fl
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October 30, 2014

VIA ELECTRONIC MAIL & US Mar,

Susan Craig

Central Coast District Manager
California Coastal Commission
725 Front Street, #300
Copperhouse Shopping Cerlter
Santa Cruz, CA 95060
scraig@coastal.ca,gov

Re: Appeal by California-Ametican Water Company from September 4, 2014 City of
Marina Action on Coastal Development Permit 2012-05

Dear Ms, Craig,

I am writing on behalf of our client, the Maring Coast Water District, in regards to
California-American Water Company's (Cal-Am’s) attempt to appeal from the City of
Maring’s Californis Environmental Quality Act (CBQA) determingtion. The City of
Marina denied “without prejudice” Cal-Am’s proposed project because it concluded that
the Initial Study and Mitigated Negative Declaration for the California-American Slant
© Well Project prepered pursuant to the CEQA was not adequate, Cal-Am appeals from
that decigicn, :

"There are no grounds for apped] at this ime. (Kaczorowski v. Mendocino Cnty.

Bd. of Supervisors (2001) 88 Cal, App. 4th 564, 569 [“The only grounds for appeal are
that the locally approved development does not conform to the standards of a certified
1CP or the Coastal Act’s access policies. (§ 30603, subd. (b)(1))"1; see also McAllister v.
County of Monterey (2007} 147 Cal.App.4th 253, 272 [“Once the Coastel Commission
has certified the local constal plan ‘as gonforming to the policies of the Coastal Act,
review authority for development within that portion of the coastul zone passes to the

. local government.’”].) The City has not acted on Cal-Am’s proposed slant test well
pursuant to its certified local coastal program (LLCP). The City merely denied a permir.
for the well “without prejudice” pending adequate environmental review. The City
ought to be given an opportunity to #ct on the proposal once an adequate environmental
document has been prepared and certified or adopted.

555 Capitol Mall, Sulte BOO Sacramento CA 95814 | Phone: (916) 443-2745 | Fax: (916) 443-0017 | www.ammenvirclaw.com
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For this reason, the Coastal Commission ought not to countenance Cal-Am’s
attempts to leap frog over the City. Such leap~frogging is an anathetna to the entire
design of the Coastal Act, which contempletes that the City has primary jurisdiction to
Implement its LCP once the program has been certified by the Comimission. (See Sierra
Club v. California Coastal Comimission (2005) 35 Cal.4th 839, 855 fn, 11 [“Coastal Act
contains “[p]rovisions for ... the transfer of coastal management responsibilities back to
local government [that would] alleviate [ ] previous problems regarding local control in
the planning process”].) '

In fact, &s I explain below, absent the City’s “denial” of the permit under the
LCP, the Commission has no jurisdiction to hear Cal-Am’s appeal. There is simnply
nothing to appesl. In the parlance of the Commission’s regulations, there is no
“significant question” as to the proposal’s “conformity” with the City’s “certified local
coastal program” at this time. (Cal. Code Rega., tit, 14, § 13115; accord Pub, Res, Code,
§ 30625, subd. (b)(2); see also Hines v. California Coastal Commission (2010) 186
Cal.App.4th 830, 849 [*A substantial {ssue is defined as one that presents a ‘significant
question” as to conformity with the certified local coastal program.”].)

KkEk

|
A.  There Is No “Denial” of the Bermit Under the LCP to Support Jutisdiction -
for an Appeal.

On September 4, 2014, the City declined to issue a coastal developinent permit to
Cal-Am for its proposed facilities, In Resolution No, 2014-103, the City explained that it
could not issue a coastal development permit to Cal-Am at that time becaunse
environmental review for the project was inadequate:

Based upon the substantial evidd;:ncc in fight of the whole record before the
City of Marina, the City. Council is nnable to find that the project will not
have significant effect on the environment.

1]

Based upon the above conclusions regarding [the California Environmental
Quality Act (CEQA), the City is:unable to approve the Project and
therefore denies the Project without prejudice to reconsideration us such
time as the appropriate CEQA review is completed.

(Resolution No, 2014-103, dated September 4, 2014, pp. 2-3.) Thus, the City denied

the application for a coastal developiment permit without prejudice on the grounds that
further environmental review was required under CEQA. The Commission’s appellate
jurisdiction does not extend to a review of a local lead agency’s CEQA determinations:
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were it determined that the Commission’s finding of no substantial issue
constituted an approval of the project within the meaning of CEQA, the
Comumission still would have been limited 1o reviewing the conformity of
the local government’s actions to the certified Local Coastal Program or to
the public access policies of the Coastal Act. (§ 30603, subd. (b)(1).) The
Coastal Commission lacks jusisdiction to review a local govelnment 8
compliance with CEQA.

e e meem e -

(Hines, supra, 186 Cal.App.4th at p. 852, emphasis added.)

Thus, the City should be afforded the opportunity to consider the project on the
merits once adequate environmental review has been completed—in as much as the City
is the agency with primary authority to issue coastal development permits thhm the
1ur1sd1ct10n of its land use plan,!

Through its appeal, Cal-Am asks the Commission to trespass into the City’s
primary jurisdiction, in effect leapfrogging over it; the Commission should decline to do
so, As the Commission acknowledged in Sierra Club, supra, 35 Cal.4th at p. 855, it has
specific, defined jurizdiction under the Coastal Act. (See also Burke v. California Coastal
Commission (2008) 168 Cal. App. 4th. 1098, 1106 {“courts do not defer to an agency's
determination when deciding whether the agency’s action lies within the scope of
authority delegated to it by the Legislature™].) At issue here is the City’s authority to
implement its land use plan.

The Coastal Act contemplates that local agencies will be charged with the primary
responsibility for implementing the Coastal Act. (Pub. Resources Code, § 30519, subd,
(a) [“after a local coastal program, or any portion thereof, has been certified and all
implementing actions within the area affected have become effective, the developmient

‘review ... shall no longer be exercised by the commission over any new development
proposed within the area to which the gertified local coastal program ... applies and shall
at that time be delegated to the locel government that is implementing the local couastal

_program or any portion thereof.”]; see also Kaczorowskd, supra, 88 Cal.App.4th at p,
569, [“[a}uthority for ensuring compliance with a certified L.CP is delegated by the

' its appeal, Cal-Am makes much of| the fact that the City’s staff recommended that
the City find conformity with the Local Coastal Program. (See Cal-Am Appeasl,
Attachment 2, pp. 4-5.) Staff’s recommendation is not a final action supporting
appellate review. The City Council bag not yet reached the matter, having found the
CEQA document inadequate. Cal-Am simply has not exhausted all of its remedies
before seeking appeal to the Commission, (Cel: Code Regs. tit. 14, § 13114 [appellate
review ig proper only after the “appellant has exhausted local appeals” and then cnly
“after the local decision has become finial”}.) Here, again, there was no final action taken
on the permit under the City’s certified L.CP, The only final decision, if any, wag taken
on the environmental document, which was deemed inadequare.
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Commission to the unit of local goverhment responsible for implementing the LCP”);
Sierra Club, supra, 35 Cal.4th at p, 835, fn, 11 [“Coastal Act contains “[p]revisions for
... the transfer of coastal management esponsibilities back to local government [that
would] alleviate [ ] previous problems regarding locel control in the planning process™].)
Thus, once the Commission certifies gn LCP, “[d]evelopment review authority can no
longer be exercised by the Coastal Commission™ and is “delegated to the local
government that is implementing the Ipcal coastal program,” with limited rights of appeal
to the Coastel Commission. (City of Malibu v. California Coastal Commission (2012)
206 Cal.App.4th 549, 563.) “Thus, after certification of & local coastal program,
issuance of coastal development permits is the purview of thie local government, not the
Coastal Commission, And, after certification of an LCP, the Coastal Act mandates—with
the singular, narrow exception delineated in the section 30515 override provision—local
control over changes to a local government’s land use policies and development
standards.” (Id. at p, 556.)

Here, Cal-Am has sought to sppeal the City’s denial pf its coastal development
permit under Public Resources Code gection 30603, subdivision (b)(5). That provision
does not authotize the Commission to wholesale review a locel agency’s exercise of itg

land-use authority or its implementation of CEQA. Rather, it is expressly limited to
appeals from deterrninations under the Coastal Act:

(a) After certification of its Jocal cojastal program, an action taken by a local
government on a coastl developiment permit application may be appealed
to the cominission for enly the following types of developments: {{{]

. (5) Any development which constitutes a major public works project ot a
major energy facility.

() [1] (2) The grounds for an appeal of a denial of a permit pursuant to
paragraph (5} of subdivision (a) shall be limited to an allegation that the
development conforms to the standards set forth in the certified local
coastal program and the public access policies set forth in this division.

(Pub. Res, Code, § 30603, subds. (a)(5), (b)(2), emphasis added; see also Kaczorowski,
supra, 88 Cal.App.4th at p, 569 [*“The only grounds for appea! are that the locally
approved development does not copform to the standards of a certified I.CP or the
Coastal Act’s access policies. (§ 30603; subd, (b)(1))"]; McAllister, supra, 147
Cal.App.4th at p. 272 [“Once the Coastal Commission has certified the local coastal plan
“as conforming to the policies of the Coastal Act, review ruthority for development
within that portion of the coastal zone passes to the local government.”].)

Section 30603 can only be read as a limitation on the Commission’s appeliate
jurisdiction to appeals from implementation of the LCP, Any other reading would allow
the Commission to trump a local agency’s land use and regulatory actions simply by
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finding that the proposed activity “conforms” with the LCP. The Commission should
decline to set such a precedent,

The court’s holding in Security Nat, Guar., Inc. v. California Coastal Cominission
(2008) 159 Cal.App .4th 402, 419, affirms this narrow rcadmg of the Commission’s
appellate jurisdiction. The court explained that just because “an agency has been granted
some authority to act within a given area does not mean that it enjoys plenary authority
to act in that area.” Thus, “if the Commission takes action that is inconsistent with, or
that simply is not authorized by, the Coastal Act, then its action is void.” (Ibid.) In the
context of appeals under the Coastal Act, the court explained:

Once the LCP is certified, “the|Commission’s role in the permit process for
coastal development [is] to hear appeals from decisions by [the local
government] to grant or deny permuits.” (Feduniak v. California Coastal
Com. (2007) 148 Cal.App.4th 1346, 1354, fn. 5, 56 Cal.Rptr.3d 591,
citing § 30603,) The Commission’s jurisdiction in such appeals, however, iz
limited. (City of Half Moon Bay v, Superior Court (2003) 106 Cal.App.4th
795, 804, 131 Cal.Rptr.2d 213.) As relevant here, the Coastal Act limits
the grounds for a CDP appeal “to an allegation that the development does
not conform to the standards sat forth in the certiffed local cogstal program
oo {§ 30603, subd. (b)(1), italics ndded.)

(Id at p. 421.) _

In sum, the City has not “demeb” the permit for a slant test well under the
provisions of the L.LCP. It simply found that the Initial Study and Mitigated Negative
Declaration for the California-American Slant Well Project to be inadequate under
CEQA. There is therefore no denial upon which to support jurisdiction to support the
Comrnission’s hearing of an appeal.

B, Jurisdiction Over Part of the Rro;cct Does Not Convey Iurwdnctmn Over the
Entire Project, .

Cal-Armm may argue before the Coastal Comrmission, as it has elsewhere, that
because the Commission has primary jurisdiction over clements of the slant test well that
are sited befow the mean high tide ling, it can simply exercise jurisdiction over the entire
project. Under this theory, the Commyssion can remedy any problems that might have
occurred during the City’s environmental review during the itnpletnentation of its
certified regulatory program. In other proceedings, Cal-am has cited McAllister v.
County of Monterey {2007) 147 Cal.App.4th 253, 271-272, for this proposition.

But the fact the Commission has primary jurisdiction over part of the project’s
water side elements under Public Rescurces Code section 30519, subdivision (b), in no
way confers jurisdiction to the landside elements of the project under subdivision (a).
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The Legislature expressly conferred the former on the Commission and the latter on local
agencieg. (See also Sierra Club, supra, 35 Cal,4th at p. 843 [recognizing that a grant of
jurisdiction over part of a project does not confer jurisdiction to the Commission over the
remainder of the project].) The only way in which the Coastal Act authorizes the
Commission to act in such a manner i3 when both the local agency and the Commission
expressly agree to such a consolidated procedure and determine that public participation
would not be impaired by such a process:

Notwithstanding Section 30519, the commission may pfocess and
_actupon a consolidated coastal:development permit application if
both of the following criteria are satisfied:

(1) A proposed project requires a coastal development permit from
both a local government with a cemﬁed local coastal program
and the commission. 1

(2) The applicant, the appropribte local government, and the
commission, which may agree through_ its executive director,
consent to consolidate the permit action, provided that public
participation is not subsl.antially impaired by that review
consohdatlon

(Pub. Resources Code, §.30601,3.) That has not occurred here.

McAllister, supra, 147 Cal.App;4th 253, does not enlarge the jurisdictional reach
of the Coastal Commission, In that case, McAllister objected tc Monterey County’s
.approval of & project, arguing that the project was incongistent with the ILCT and that the
envircnniental review was inadequate. . McAllister appealed the County’s decision to the
Commission. As provided by law, the Commission heard the appeal de novo (Cal. Code
Regs,, tit, 14, § 13115, subd, (b)), undertaking its own environmente! review under
CEQA, and ultunatcly denying the appeal. At trial, McAllister maintained his objections
to the county's environmental review. The court concluded, however, that the county’s
environmental review was not subject 1o challenge because under de novo review the
“County’s CEQA decisions ... have heen superseded by the Coastal Commission’s
environmental review,” (McAllister, supra, 147 Cal.App.4th at p. 294.) The fact that
the Commission can exercise de novo teview once it has propet furisdiction does not
somehow give it plenary power to make the decision for the local agency in the first
instance, (See, e.g., Hines, supre, 186'Cal App.4th at p. 852 [explaining that the
Comimission may not hear an appea! of a local agency’s CEQA determination; once the
Commission has appellate jurisdiction, however, the Commission may undertake “de
novo review” and prepare “the functional equivalent of an EIR under CEQA™].)
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C. .Cal-Am Proposes No Major Public Works Project; Accordingly, the
Commission Lacks Jurizdictinn.

Not only is there no final agency action sufficient to appeal at this titne, the
Commission lacks subject matter jurisdiction. Cal-Am proposes no “major public works
project,” and thus cannot seek an appeal with the Commission under Public Resources
Code section 30603, subdivisicns (a){5) and (b)(2).

Cel-Am argues that thiz “test well” is a major public works project simply by
virtue of the fact that it would costs more than $100,000 to complete. (Cal. Code Regs,
tit. 14, § 13012, subd. {a).) 'T'hat provision requires more than the mere expenditure of
funds or else it would encompass virtually all projects. It requires that the expenditure be
for a “public works project.”. Under the Coastal Act, “Public Works” means “All
production, storage, transmission, and recovery facilities for water, sewerage, telephone,
and other similar utilitics owned or operated by any public agency or by any utility
subject to the jurlsdicton of the Public Utilities Commission, except for energy

facilities.” (Pub. Resources Cnde, § 30114, subd. (a).) The project here proposcs nene of

those thmgs

The alleged sole purpose of the test slant well is to pump between 1,614 and
4,035 acre/feet of water from the ground per year, test it, and then discharge the watet
into the ocean. (See, e.g., IS/MIND, p. 23.) Discharging groundwater in the ccean is
not—in any evident way—a reagonable public use. The well is not proposed to serve
anyone. Given this, there is no evidence that the test slant well is a4 public works project
within the meaning of Public Resoumes Code section 30603, subdivisions (a)(5) and
Olok

In an effort to attempt to “rig” the syatem, and subvert appropriate local
environmental review, Cal-Am has always maintained that the “test slant well” is separate
from its proposal to build a Water Supply Project in the future, In this way, it has argued
that 1t need not disclose, even at the most hasic levels, the foreseeable enviranmental
impacts of the entire Water Supply Project as part of the environmental review for the
test slant well. (See, e.g., IS/MND, p, 6 [“Because ne long-tetm operations are proposed,
the potential environmental effects of any long-term operations are not considered in this
document.”],) Here, Cal-Am maintains precisely the opposite, urging that the test slant
well is gn essental first phase for the ¢verall Water Supply Project. On this basis, Cal-
Am argues that its proposed test slant we{l—which in itself offers absoiutely no public
benefits—is in fact 8 “major public works project.” Thus, according to Cal-Am, for the
purposes of CEQA. review at the City, the test slant well and the Water Supply Project

2 In addition, the activity appears to be contrary to Monterey County Water Resources
Act, which prohibits water from being experted outside the Salinaz Valley Groundwater
Basin. (Stats. 1990, ch.52, § 21, West’s Ann.. Cal. Wat.~Appen. (1990 ed.) ch. 1159 [*no
groundwater from that basin may be exported for any use outside the bugin®].)
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are entirely separate actions;? but for the purposes of appellate review here they are one in
the same, Cal-Am cannot have it both ways: it should not be allowed to assert contrary
positions in this manner in order to manipulate agencies and circumvent the law.,

hkkk

For all of these reasons, the Cammission should find that, at this time, “no
substantial issue exists with respect to the grounds on which an appeal has been filed
pursuant to Section 30603.” (Pub. Rds. Code, § 30625, subd. (b)(2); see also Alberstone

" v. California Coastal Cormnission (2008169 Cal. App. 4th 859, 863-864 [“It must first
be noted that the question here is not whether appellants’ appeal raises any issue but
whether it raises a substantial one, A gubstantial issue is defined as one that presents a
“significant question” ag to conformity with the certified local coastal program™], citing
Cal, Code Regs,, tit, 14, § 13115,) Of course, once adequate environmental review has

- been undertaken, and the City acts oy the project and makes findings under its LCP,
Cal-Am will have an opportunity to appeal to the Commission—if indeed it is dissatisfied
with the manner in which the City hag implemented the LCP at that dme.

We therefore urge the Commission to conclude that there is no “significant
question” as to the proposal’s “conformity” with the City’s “certified local coastal
program” at this titne. In this way, the City of Marina can complete its environmental
review for the project and exercise its ;Turisdiction under the LCP,

*kHk

3 Such a position is contrary to CEQA, which precludes segmentation of single project
for the purposes of analysis, As the Supreme Court explained in Laurel Heights
Improvement Assnt, v, Regents of University of Californiz (1988) 47 Cal.3d 376 (Laure!
Heighrs), under CEQA an agency must analyze the effects of potential future
development in its EIR if such development is: (1) “a reasonably foreseeable
consequence of the initial project,” and (2) “will likely change the scope or nature of the
initial project or its environmental effects.” (47 Cal.3d at 396.) In that case, the
University of California San Francisco (UCSFE) had purchased a 354,000 square foot
building, but prepared an EIR only for the initial occupation of 100,000 square feet by
the School of Pharmacy, (Id. atp. 393.) UCSF argued that its future plans to occupy
the remainder of the building, not available for ten years, were speculative. (Id. at p,
394,) Like the applicant here, UCSFE ¢laitmed that, because these plans required further
approvals that would be evaluated in their own right, the agency could evaluate the
impacts of the potential expansion at a:later ime. (Ibid.) The Supreme Court rejected
this argument, finding that deferring environmental review to a later point, when
“pbureaucratic and financial momentum” woéuld make it dj:fﬁcult to'deny the expansion,
violated CEQA. (Id. at pp. 395-96.)

i
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‘ T understand the-staff report will be available soon. Please provide me with a copy
of the staff report once it its aveilable gnd a copy of all public notices issued by the
Commission related to Cal-Am’s proposal,

As a final matter, I note that the record of the City’s actions provided by Cal-Am
does not include the ranscript of prageedings at the City Council on September 4, 2014,
A copy of thar transcript is attached,

"Thank you for your consideration of these matters.

Hoﬁard “Chip” Wilkins 11

ce: Tom Luster, Environmenteal Scientist, CCC
tluster@constal.ca.gov

Encl, -
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INTERNATIDONAL

TECHNICAL MEMORANDUM

. To: tan Crooks (CAW) JN: 136410
From: | Makrom Shatila, P.E.
Date: October 7, 2014
Subject: Additional Documentatioh :

1. Approximately how long will it take to construct the proposed test sfant well
and refated facilities?

The test slant well, twelve (12) menltering wells, and associated facilities will require
approximately 3% months for construction, beginning November 17, 2014 and complsting
construction work on February 28, 2015, Construction operations will need to cease by
February 28, 2015, due to environmental regulatory restrictions, The slant well driiling,
installation, and development will take a majority of the 3% months to complete. Well
development will need to be completed approximately 3 weeks before February 28, 2015 so
that the civil contractor can compléte the well vault and final connection of the disposal
pipeline. Although construction oparations will cease on February 28, 2015, it is assumed
that the electrical contractor will be able to continue working {pulling cable, connecting
cables and control panels, programming, etc.), since this work does not require heavy
equipment, only one or two pick-up trucks.

2. Describe typical construction operations (e.g., how many men, type of
equipment, and duration).

Test Slant Well — To construct the test slant well the following personnel and aquipment will
be required. Given the minimal spage at the well site, the construction activity will include
continual movement of equipment and tooling from the staging area to the drill site and back
when not negded. ;

Personnel / Equipment:

+ 4-man crew per 12 hour shift, 2 shifts per day.
» DR-40 dual-rotary drll rig;

« (rane and winch truck;

s Truck mounted dog house;

« Forklift and backhoe;

s (2) Pickup trucks; i

EXHIBIT 8

100 Afrside Drive | Moon Townshlp, PA 15108
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* (4} Laborers;

» (Cat 225 Excavator;

+ Cat 850 Loader;

+ 4000 Gallon water truck;
+ HDD rig and pipe frailer;
s (2) 10-wheel dump truck;
¢ (3)1-Ton crew truck; and
» (2} Pick-up truck.

3. Describe the facilities CAW intends to construct on the respondenfs’ property, =
including the test well head, underground vault, and any other facllities it
intends to install,

Test Stant Well Vault -~ The test slant well head will be housed in an underground vault as
shown in Figure 1 below. The vault is 16 feet long by 6 feet wide. The top of the vault will
be completed at existing grade with the dirt access road. The vault will have a three (3)
door hatch which Is used to access the well pump (i.e. sampling) and also be able to remove
the submersible pump, if needed. Ten inch and twelve inch discharge piping will be
connectad to the well head to dispose of the pumped seawater. The location of the test
slant well vauli Is shown in Exhibit A.

180"

EXISTINE GRADE z'-Lg"

EL. 3%.0%

30" BOREHOLE —=

5

20" Tog

EL.21.0%

7

Figure 1: Test Slant Well Vauit

+

EXHIBIT 6
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Monitoring Wells — As part of the test slant well operations, twelve {12) monitoring wells will
be located on the CEMEX sita, The monitoring wells will be divided into four {4} clusters
consisting of three (3) wells each, as shown in Figure 3. One cluster is just west of the test
slant well site, south of the outfall easement. Another cluster is just east of the CEMEX
buildings, south of the rellroad tracks. And the other two clusters are along the dirt access
road. The weils are to be located ias close to the side of the dirt access road as possible.
The four monltoring well cluster locations are shown in Exhibit A, Each well will be
completed as a standpipe, as shown in Figure 4, for easy access to the transducers and to
obtain water quality samples.

160

]

-200

a0 . =1 ao

Figure 3: Monitoring Well Cluster (Typ. 4)
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Electrical Equipment -

Electrical service needed to operate the test slant well and associated sampling and
monitoring devices will be suppliad from a new PGAE service pole connection on the
CEMEX slte. A new transformer will be provided as show In Figure 6. In addition a new
concrete pad with an electric meter and switchboard will be located near the foot of ths
power pole as shown In Figure 6. The other electrical facilltles that would be visible on the i
surface are four (4) electrical pull boxes that are required approximately every 500 feet to :
pull the electrical cable from the power source to the test slant well area, Figure & below ‘
illustrates what a typical puil box locks liks.

EXHIBIT 6

7{Page
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Water Quality Sampling and Test Well Control Panei{s) — The other items visible above ;
ground Is the sampling panel and control panel. The test slant well requires a control pane!
to easily operate the well, as shown in Figure 7 below (right panel). As part of the 1-year :
water qualily testing protocol, the water pumped from the test slant well will be continuously

sampled and analyzed using a multi-parameter electrochemical optical water gquality

sampling system. The system will bs mounted on a panel adjacent to the controf panel as

illustrated in Figure 7 below (left panel). The two panels will be located behind the, disposal

pipeline valve vault, as shown in Figure 7, on the northerly end of the dirt access road, as

iilustrated in Exhibit A. |

etz

/ 7

Figure 7: Water Quality Sampling and Control Panels and Location

EXHIBIT 8
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Monitoring Wells - Well construction permitting is handled the same way for monitoring
wells as for the test slant well. Prlor fo destruction, permits will be obtained from the
Monterey County Department of :Health. The monitoring well pads and monuments
{standpipe) will be removed and the monitoring wells will be perforated and grouted in
accordance with standards discussed above and under the over site of the MCDH
Inspector.  Should CEMEX desirg that the 10-20 foot depth below ground surface be
cleared of well casing and grout, the PVC casing will be over-drilled using a Hollow-Stem
Auger Drilling rig and the upper portion of the excavation will be back-filled with native on-
site material.

Civil Facilities {i.e. pipelines, eIeLtrical, vaults) — The civi] structures including the test
slant well vault, valve vault, dispobal plpeline, electrical conduit, and pull boxes will be
removed by a contractor once the testing- peried is complate. This work is anticlpated to
take approximately 1 month to complete assuming standard working days. The disposal
pipeline connaction to the outfall junction structure will be capped and remain in place (8
feet below ground surface). This connection is anticipatad to be used again for the disposal
of slant well development water for the full scale project. Once final well development is

completed, it is anticipated that a new pressure manhole lid will be fabricated and Installed,

EXHIBIT &
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California American Water’s Ongoing Borehole Investigation Shows |
Promising Results for Desalination Project

December 20, 2013 09:06 PM Eastern Standard Time

PACIFIC GROVE, Calif.--{BUSINESS WIRE}--Daa being collected from California American Water's ongoing
geotechnical borehole investigation shows promising results for the subsurface stant wells it has proposed for the
Monterey Peninsula Water Supply Project’s desalination piant. The company will post a work plan for the borehole
and test well program on its project website, .water: lyprofect.org. The plan is the result of numerous
meetings and analysis by hydrogeologic experts assembled as part of the project's settlement agreement.

“These results are an important part of the
hydrogeologic testing and modeling that Cal-Am is
performing at the request of Salinas Valley
agricultural interests.”

QOver the last four months, California American Wﬁater has drilled eight geotechnical boreholes in three-areas along
the Monterey coast in its study of preferred sites for a desalination plant subsurface intake. Borehole studies were [ 1
conducted at Moss Landing, Potrero Road and further south down the coast at property owned by Cemex U.S, Inc.
Boreholes are used to collect desp soil samples fb evaluate the geological and water quality aspects of subsurface

soil layers. Two of the three sites — Potrero Road and Cemex properties — show highly favorable conditions for

locating the subsurface slant wells. The Cemex bpreholes indicated an almost continuous fayer of sands and gravels

to a depth of 240 feet. The Potrero Road boreholes revealed a thick layar of clay at a depth of approximately 140 l
feet, indicating a separation between the proposgd ocean intake zone above from the lower aquifers also known as

an aquitard.

"The resulis thus far are very promising,” said CajifO'rnia Amarican Water Direicior of Engineering Rich Svindland. “At
the northem site near Potrero Road, we have a nica, deep layer of sand filled with salt water with a well-formed
aquitard below, which, if drawn from, would likely Bvoid impacts to the Salinas Basin. At the Cemex site-we have a
very thick sand layer below the ocean fioor whichwill work nicely for the subsurface slant well sea water supply.
Unfortunately; the Moss Landing sites have not bg¢en as promising. There we found intermittent clay layers mixed
with siit and fine sand, without enough continuoug sand layers to use any type of subsurface intake system
efficiently.”

The results were welcomed by the Monterey Coumty Farm Bureau, which has been a working closely with California
American Water in its goal to protect the Salinas River basin.

“We are encouraged by these borehole dritfing results, pariicularly at the Potrero Road site, indicating that the
Salinas River groundwater basin may not incur harm from the source water intakes,” said Norm Groot, Executive
Director of the Monterey County Farm Bureau. *These results are an important part of the hydrogeclogic testing and

1 of3 ; 11/7/2014 12:02 PM
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modeling that Cal-Am is performing at the requesj.t of Salinas Valley agricultural interests.”

Although Moss Landlng was not ona of California American Water's preferred intake locations, the company had
agreed fo drill boreholes there as part of a seitieiment agreement to siudy altemative sites proposed by private
developers.

“Wa agreed to study Moess Landing because we wanted to condusively demonstrate {o the community we have
explored all opticns in our quest for the best potantial sltes for this project,” Svindland said. “Now that we have
affirmed sufficient geological conditions, we will install a test slant well under the ocean floar to assure we have
sultable water flow and quality for a fully operafianal desalination plant.”

At the sama time the test slant well is constructed, additional onshore monitoring weills will be drilled in and around
the test slant well site to monitor the well's effects on surrounding groundwatar aquifers. Data from the test slant well
will provide detailed information on water quality conditions and flow rates at the gite, which will be essential for the
plant's final design. The North Marina Groundwater Model will be Updated using the new data frcm exploratory
borings, monitering well data and test slant well tasting. The updated model will then be used to evaluate future
basin condltions In response to full-scala project bperations.

“The borehole study so far, appears to clearly address the quastion of whether we can engineer and bufld this
without Impacting the deeper aquifers,” said Califomia American Water prasident Rob Macl.ean. *From the project’s
outset, we have been focused on the most expac‘ltlous path to regulatory approval and cne that is most
cost-effective for our customers. These results affirm what our initlal studies had projected and should be welcome
news to our customers and the area's farming interest whom we have worked very closely since we flled the
project's application.”

Californta American Water has proposed & variable sized desalination facility as part of its three-pronged project to
address the Monterey Peninsule’s impending water supply shortage. The proposal includes aquifer storage recovery
and recycled water projects that are presently advancing in planning and development. The desalination facility,
however, will be the primary water producer of thé three and is an indispensable component of the proposal.

In proposing the facility, California American Water faced several potential legal and environmental roadblocks. The
first was concern over envirommental Impacts o dea life, which the company addressed through a slant well design
that will feed water to the plant using slant wells below the ocean floor, thereby avoiding the potential for biclogical
entrainment all together,

The second largest obstacle was posed by agricultural interest over possible seawater intrusion into the Salinas
Valiey Agquifer, which is a major irrigation source for farmers. Callfornia American Water preliminary modeling showed
they could potantlally draw from the ses water zohe above these deeper agulfers, Data from the borehole sites
confirmed the anticipated geoclogical conditions oh which these findings were based and now provides field data and
scientific conciusions that support the company's planned sites.

"The Salinas Valley Watsr Coalitfon Is pleased that ths technical team's work plan has been completed consistent
with the settlement agreement,” said Salinas Vallgy Water Coalition President Nancy lsakson. “The coalition relies
on sclence and law as the foundation of their positions and we are pleased that our hydrologic consultants were part
of the technical team preparing the work plan. This work plan is the basis by which the data and various hydro-
investigations, including the test well results, will e analyzed in order for Cal-Am to prove no harmto the Salinas
River Groundwater Basin and lis water right holders. The borlng's to date appear to be encouraging, but they are
one tool in the sLite of tools 1o prove no harm and we ook forwerd to the final report and analyses.”

The test well permit is pending review before the plty of Marina. California American YWater hopes to begin the
construction of the well by December of 2014,

For more information on this and other news and updates about this project, please visit the project website at

www.watersupplyproject.org.

11/7/2014 12:02 PM




California American Water's Ongoing Borehole Investigation Shows ... hitp://www.businesswire. com/news/home/20131220006 150/er/Califh, .,

California American Water, & subsidiary of Ameritan Watar Works Company, Inc. (NYSE:AWK), provides high-quality
and reliable water and/or wastewater services to approximately 600,000 people.

Founded in 1886, American Water Works Company is the largest pubiicly traded U.S. water and wastewater utility
company. With headquarters in Voerheas, N.J., the company employs approxdmately 6,700 dedicated professlonals
who provide drinking water, wastewater and othar related services to an estimated 14 million people in more than 30
states, and parts of Canada. More Information can be found by visiting www.amwaler.com.

Contacts

California Ametican Water
Catherine Stedman
Office: 831-646-3208 . i
Mobile: 831-241-2990 f

catherine.bowie@amwater.com
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: 'Monterey Penmsula Water Supply Pro;ect

Progress Report. '

-Ap_tff 30, 2014 7

Over the past seven months, California American
Water hng completed 13 boreholes at sites in Morine,
Moss Landing and in between, The bareholes will supply
important data needed for the eavironmental review of the
Monterey Peninsula Water Supply Project. The data will also
be used to create simnlatad models that are being ran o predict
patential impadcis, if any, to natural resousces.

Horeholes are soil samples that are epproaimately six inches
in diameter and 200 to 300 feet deep, depending on their
location. In the course of drilling the boreholes, water quality
samples are also taken, ‘The make-up of the soif and water
found bementh the surface will help determine if the sites
being examined are conducive ta directional well drilling,
which is the preferred source water intnke method for the
desalinntion plant. The s0il and water samples will also help
determine the compositlon of existlng subsurface conditions
and aquifers.

The bareholes were drilled at three main locutions — the Cemex
property, the preferred project site; Potrero Road near Salines
River State Beach; and Del Mar Fisheries in Mess Landing,
Favorabls conditions were found at Cemex and Potrero Road.
The ground beneath Moss Landing, however, presenied a
difficul! environment for the constroction of slant wells,

Tests Show Promise
for Water Quality
and Production

consisting oflnrge layers of clay mized with intermittent layers
of sand and gilt.

Preliminary| results from the samples taken al Cemex show
an adequately sized top layer aquifer, also called the Shallow
Dunss Agquifer, to allow far slant wells to be construcied
into Jower nquifers, which are used for

" agricultoral jreigation. The total dissolved solids found in the

water indicaie a besvy influence of ocean water, which iy also
favorable for) the project. At Potrero Road, a clear division was
found between the upper and lower aquifers that did not exist at
the Cemex pfoperty. This creates a differont, but alro favorable
environment|for drilling. Water samples from the Potrera Road
location alsol indicate a strong influence of ocean water.

In additlon fo the bareholes, the Monterey Peninsula Water
Supply Projept Governance Comimittee is currently examining
the possibility of developing a second test well at Potrero Road.

A fcm:nul anhlysis of the borehole data will be released later
this year. The City of Marina is currently reviewing California
Awmerican Wiler's application 1o drill a ¢esi well at the Cemex site.
Finalpermits fromthe City and the Califocnis Coastal Commission
are expected in October, which would allow constroetion on a test
glart well to begin in Novernber of this year.
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Desal Plant and Pipeline Facilities Progress
The Basis of Design Report for the desalinaifon facility Is now complete and under review, Design is scheduled for
30% completion in June of this year and 60% completion in Septcmbe;

+ A value engineerfng session s planned For the last week of June toievaluate the desal plant design, This process
is being led by the project’s Governance Committee. Watch for updates on Governance Committee actwmes and
meetings at www.anprwa.orf/agenda/governance-conumitiee-meetings.

*  The pipeline design is nearly 50% complele, and coordination with local jurisdictions on pipeline routes mxl impacts continues.
+  The terminal reservoir preliminary site layout is complete and will soen be submitted to the City of Seaside for review.

Financing Plan Advances -

A public Anancing bill to fond a major portion of the desalination preject teok a step forward afier bejng recently
approved by the state's Senate Governauce and Rinance Committee. The bill still needs to be approved by an Assembly
Commitiee before it goes to a full vote on the Senate floor.

The bill, introduced by Sen. Bill Monning last year, utilizes low-interest *water rate relief bonds,” which promise to
lower the total cost of the water supply project by nearty $100 million. Thp bill authorizes the Monterey Peninsula Water
Managemsnt Disirict to issue bonds to financs a portion of the project as suthorized by the selilement agreament reacked
between the parties to the CPUC's proceeding on the MPWSP last year. The expected cost savings come by shifting some
of the project’s expense from corporate debtfequity funding to the traditicnally less-expensive public bond financing.

The bill enjoys wide-ranging support from the Farm Bureau and Sierra Club to the Montercy Peninsula Business Coalition,
and is eapected o have smwoth passage through the legislatre,

Carnel-by-the-Sea Mayor and Vice President of the Monterey Peninsula Regional Water Authority, Jason Burnett testified
at the commitiee meeting, providing detniled accounts of the ratepayer savjnge he expects to see, should the bili pass.
Mounterey Peninsuls Water Management District General Manager Dave Stoldt testified on the particulars of the finnncing
mechanism, California American Water director of External Affairs Kevin Tilden ulso testified about the bill’s benefits,




Water Project’s Public
Outreach Expands

The Water Supply Project’s public outreach campaign to bring
the public up to date on the progress made thus far and expected in
the vear future is now in full swing,

. The campaign inchides a serieg of mailers 1o California American
‘Water customers that contain general project timelines with
major milestones accomplished and those still to be achieved.
An informational brochure is also in the works that will provide
customers with a general synopsis of the regulatory and operational
history that necessitated the project, including briefings on the
Carmel River’s history as a water source, relevant environmental
regulations, and summaries of the project's three distinct
components, Also included in the campaign are u series of television
and redio announcements broadcasted locally that serve to educate
the public on the project’s progress.

The educational campaign is meant to provide residents with
a continuous update on the Water Supply Project as it unfolds,
including projected cost and major milestanes.

“With a project of this size, cost and importance, the
public deserves to be well inforimed at every turn,” said
Californla Aimerican Water president Rob MacLean.
“This is perhaps the single most impartant project for the
Muonterey Peninsula in more than a century, The public
outreach we de is to cnsure everyone is apprised of the
progress we are makiog together with the commonity to
bring this historie project online”

California American Water will continue its public education
campaign until the project is completed,
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About the Project ‘

The Monterey Peninsula is facing a severe water supply problem. That’s because the State Water Resources Control
Board (SWRCB) has ordered California Ametican Water to significant]y re its pumping of watetr from the Carmel River.
Thig order coupled with pumping restrictions in other parts of the county means that neerly 70% of the Monterey Peninsula
communily's water supply st be replaced, '

Since 2004, the company has pursued a multi-source sclution to the Peninsula’s water needs, which includes desalioation,
In 2010, the California Public Utilitles Commission (CPUC), which regulates pirivate utililies, approved a joint project with
Jocal Montersy County pubiic agencies, termed the Regional Project, to solve the atea’s water shartage. However, California
American Water withdrew from that project in January 2012 because it faced sprious legal and financial challenges that
prevented it from advancing.

After examining 11 potential alternatives to the Regianal Project in October 2011, California American Water filed an
applicatien for the Menterey Penlnsula Water Supply Project. '

The current project ts comprised of three elements:
0 Desallnation

0 Adquifer Storage and Recovery {ASR)

0 Groundwaber Replenishment (GWR)

This multi-faceted approach brings nurnerous sdvantoges over a single-source golution. For one, it will enzble California
American Witer to build s smaller desalination plant, which will be less expensive and produce a smaller environmental
footprint than a larger plant. Secondly, this strategy will build in redundancy that enables the water system to continue to
provide water should one component become teroporarily unavailable.

Desnlination

The Monterey Peninsuln Water Supply Project will consist of sub-surface slant intake wells, the desalination plant, and related
facilities inclnding sanrce water pipelines, product water pipalines and brine digposal facilities. Depending on the avallability
of water from the GWR project, the desalination plant will be sized at either L0[750 acre-feet per year (afy) or 7,200 afy.

California American Water has secired a 46-acre parcel of Jand located off of Charles Benson REoad in Marine as the site for
the preposed desalination plant, California American Water is alag working to secure permanent essements for locetons to
host its slant intake wells.

Californis American Water will be using a series of slant wells located west of the sand dunes in North Marine to draw ocean
water, The slant welis will be up to 1,000 feet long. The final [zyowt and configuration will be based on the rescles of additional
groundwater modeling that will be completed. )

In addition to the plant and its intake wells, various other pipeline, storage and pump facilities will need to be constructed to
uhiroately deliver water to customers.
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Aquifer Storage and Recovery '
Culifarnia American Water will expand its current ASR projest - & partnershi]l with
the Monterey Peninsula Water llanagement District — which captures excess winter
flows fram the Cormel River for storage in the Seaside Aquifer and withdrawa| during
the dry summer months. Winter fows are considered excess only when they exceed
what is needed to pratect the river's threatened populition of steelhead.

For the Monterey Peninsula Water Supply Project, the company pleng to construct
two additlonal ASR wells that will increase capacity of the program and allow the
desalination plant to be smaller than would be needed without the wells. T

Groundwaier Replentshment |

The proposed GWR praject recycles wastewater throngh an advanced treatment process, The resulting highly purified drinking
water will be injested into the Seaside gronndwater basin, A new advinced waptewater trestment plant will bt constructed for
the project in addition to & number of supponting facilities. The project is expeqted 1o be online by the end of 2016.

Sauree water for this praject will be put through an additiona] three-step ‘reatment and purification process of microfiltration,
reverse asmasis and oxidarion with ulieaviolet light and hydrogen peroxide — 411 commonly sed in numerous indusicies and
food ranufacturing,

The first step in the treatment process is microfiliration, in which treated wasteivater is pushed through a filter with highly

fine pares, The second step is reverse osmosis, which pushes water through semi-parmeable membranes under high pressure.
Reverse osmosis is commonly sed to remove salts from seawater for human consumption. The third stage of the proposed
advanced water treatinent facility s an insurance step to remove any molecules that may have slipped through. This is done by
oxidizing the water with hydrogen peroxide in the presence of uliraviolet ligat. Hbgether, these break apart oy chemicel bonds
thet miy be present. This three-slep process ensures complete water disinfectian and purity,

The resulting putified woter would be pH-adjusted and priped to the aquifer recharge swen in Seaside where it is planned to be
either injected inte the groundwater or decper into the aquiter itself.
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Timeline
The Desalination Project is expected to be canpleted in 2018. Below is & timeline charl depicting the major components of the project and their expected
delivery dates.

[ 2014 I 2015 J 2016 I 2017 1 2018 ]
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CALIFORNIA STATE EXECUTIVE OFFICE
LANDS COMMISSION e S St aih

JENNIFER LUCCHES), Execertive Offleer
{318) 574-1800 P {916) 3741810
Califorrin Refay Sery{oe TOD Phone 1-800-7)5:2528
Vuoice Phong 1-800-735-2922.

August 11, 2014
Flla Ref: W 26608

Dr. Charlas Lastar

Exacuiive Director

Celifornia Coastal Comumission
45 Fremont Street, Bults 2000
San Francisco, CA 64106

RE: Poposed Seal Beach Title Settlement and Land Exchange wiik
Bay City Partners

Dear Dr. Lester

The purpose of thia letter 1a to update you on the status en the proposed Saal
Beach litle settlement and land exchange negotiations with Bay Clty Pariners (BCP}
involving property located adjacent te the §an Gabriel River and commaenly knowh as
the formerDWP site. Stats Lands Commission (SLC) skaff has resched 3 tentative
agreamant with BCP for an agresment that involves exdhanging tha cuirent publis trust
earamant parcel far a parcel located ateng the San Galtial Riverand a monetary
paymaent Into the Kapiioff Land Benk Fund, (Publie Respurces Code sactions 8307 and
8600 ¢ al). All moneys racelved by the Kapiloff Land Bank Fisnd pursuant to a tifle
settlement and land exchange agréamént are sublject to-a statutory trust thet requires
the. money bé speftfo avquiry Iferests in land which 1giheneficlal for public trust
purposes, Flease note thatwhile SLG steff end Bay Gity Parfnars have teached &
tentative sgreemant, the proposed {ite setiferent and fand exchange would need to be
approved by the State Lande Commigsion at a prisparly hoticed public mesting.

One complication thial has arisen during the negatiations of the proposed
agreament e that thers Is dlsagreement ragarding the uee by the SLC of the statutory
axamption frem California Environinerital Quality Act (CEQA), Geonerally, land
axchange and boundary ling agreements with the SL.C are statutorily sxempt from
CEQA raview pursuant to PRC 21080.11%, Recently, the San Franelsco County -
Superior Court found that the use of this-exemptien did fiot apply fo 4 setfement and
land &xchangs whefeihere was nodispute” ea to title arboundafiss. Whille that case
is surrently on appesald thé First District Court ot Apped) and SLC staff remaing
confident that he statutory exemption will ulimately be determined ¥ be appropriate,

* PRC saction 21080, 11 [s entitied "lajet ncit appliceble ta State Lands Compmssion setflaments and
states ‘[this dviskets shel} not sppiy Lo setiements of tle and boungary problems by the Staje Lands
Commigsign ant 1o exchanges of leansa.in gorinaction with ke spitkménts



Dr. Chares Lester
August 11, 2014
Pege 2

out of an abundance of cautlon SLC etaff believes that It is in the best Intsrast of the
state to refy on other envirenmental review to camply with CEQA.

Two alternatives remein: 1) Rely.on the City of Seal Beach carfifled EIR for the
Propesad project; dr, 2 Rely on an approved Goastal Develppment Parmit {CDP) for
the project by the Caflfornia Coastal Commission, The Gity of Ssal Beach certifled an
EIR for the BCP’s proposed project on.uly 25, 2012, However, the project reviewsd In
the EIR did net Inolude tha proposed flfle seftlament and land exchange and termnation
of the public trust sasement on a parfion of the prolect planned to ba davaloped with
residaptial housing. The second option would be for the SLC to rely en an approved
CDP foi the projact as a4 CEQA substifite by a Responsiblé Agency pursuant Tie 14,
Califomia Code vf Regulations sectlon 16253, As such SLC steff does net dbject to the
Cogatel Commisslon acting first an the COP applisstion.

| hope Hhis provides some additlonal axplanaﬂondun the shafis of the proposed
titte setlemant and land exchange Invelving the subject property, 1am happy to discuss
In more dstall at your convenience,
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Coastal Commission staff backs Cal Am test well

appeal
By Jim Johnson jlohnson@montereyherald.com @JimJohnsonMCH on Twitter
Updated: 11/04/2014 09:14:67 AM PST MontereyHerald.com

hitp:/fwww.montereyherald. com/News/Local/ci_26858203/Coastal-...

SAN FRANCISCO &GT:&GT; Coasta] Commission staff has recommended upholding
California American Water's appeal of its desalination slant test well project with conditions,
arguing Marina city officials failed to provide any support for denying the project permit.

At the same time, the Monterey County Board of Supervisors and others are being asked to
formally support the Cal Am appeal.

In a report issued Friday, commission: staff found there was "insufficient factual and legal
basis" for the Marina City Council to deny Cal Am's bid for the test well permit based on the
absence of any findings that it failed to comply with the city's Local Coastal Plan provisions.
It calied the city's decision "poor prec?dent."

The commission is scheduled to conster on Nov. 12 Cal Am's appeal of the Marina
council's September denial of the tesi well project. The hearing Is set for 9 a.m. at the
Oceano Hotel & Spa in Half Moon Bay.

The proposal calls for drilling a test well and monitoring wells on the Cemex sand mining
plant site in north Marina in an effort to prove whether the intake site is feasible for feeding
Cal Am's proposed desalination plant.

The Marina council rejected the Cal Am test well bid and ruled the proposal needed more
extensive environmental review, including its potential impact on the area's water supply.

Carmel mayor Jason Bumnett, president of the Monterey Peninsula Regional Water
Authority, sald the staff recommendation is "great news," though he said local officials are
still evaluating the commission staff's conditions.

Among those conditions, Cal Am must prove it has legal access to the test well site. It is
currently the subject of an eminent domain lawsuit filed by Cal Am aimed at forclhg Cemex
to allow access. The case is set for a Monterey County Superior Court hearing on Friday.

Cal Am officials have said they still hope to start the test well project iater this month or the
project could be set back another yeat. The already much-delayed project is expected to be
finished no earlier than 2019, a full two years after the state-ordered cutback in pumping
from the Carmel River. |

On Tuesday, the supervisors will consi‘_rler approving a letter of support for Cal Am’s appeal
that is also being considered by the other 14 parties to a settlement agreement on the desal
project as part of the state Public Utilities Commission review that included the test well

11/7/2014 12:06 PM
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proposal.

Burnett, whose water authority authored the letter, said he hopes to have all the sattling
parties sign, though he's not sure that can be accomplished.

At least one supervisor, Jane Parker who represents the Marina area, indicated she may not
vote to approve the support letter. She agrees with the council majority's call for more

extensive environmental review, particularly given the potential for putting the Marina Coast l
Water District's water supply at risk.

Peninsula water activist George Riley, who signed the settlement agreement on behalf of
Citizens for Public Water, said he requested a few changes to the letter before he would
consider signing it. Burnett said he is ¢irculating the letter.

Riley has been arguing for expanding the criteria for determining the feasibility of the slant
well intake method beyond simply whether it will work. He wants to include how much it
could cost and how much risk it entails. He said slant well technology is largely unproven in
the U.S.

Riley received a warning from Cal Am alleging that he was violating the settlement [
agreement and should immediately stop his criticism. Riley, who responded to Cal Am by
promising to continue his criticism, saigd he has sent a letter to the Coastal Commission
making his case and arguing the Peninsula is being used as a "guinea pig" to ses if slant
wells will work.

Jim Johnson can be reached at 726-4348.

20f2 ' 11/7/2014 12:06 PM
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Updated: 09/29/2014 08:09:32 AM PDT

Cal Am official alleges project critic violated pact

By Jim Johnson johnson@monfereyherald.com @JimJohnsonMCH on Twitter
MontereyHerald.com

. ez e ¥k i fone o ] -

MONTEREY &GT;&GT; Montersy .Pehinsula water activist George Riley has been warned

by a California American Water officiil that he is violating an agreement on the company's
proposed desalination project.

In a letter to Riley dated Sept. 23, Cal] Am engineering manager lan Crooks alleges Riley's
recent comments on the project, spegifically related to slant wells aimed at feeding a
proposed desal plant, represent a breach of a project settlement agreement Riley signed on
behalf of Citizens For Public Water in. summer 2013 along with Cal Am and more than a
dozen other parties.

Crooks argued Riley's comments at local water board meetings and in a blog post made it
clear he had "unilaterally determined ithat slant wells are not feasible." He added that Riley
had "specifically challenged the use ¢f slant wells," and "took steps seeking to obstruct and
even prevent the actions set forth in the Agreement as necessary to determine the feasibility
of using slant wells.”

The agreement, according to Crooks,irequires Riley to support Cal Am's efforts to determine
the feasibility of slant:wells through atest well program at the Cemex sand mining plant in
north Marina, and only raise questiong after the test well data are available.

"l just don't think (Riley's comments are) in the spirit of the agreement," Crooks said.

Crooks demanded Riley “'immediately? stop” violating the agreement, and "take reasonable
steps to cure your breaches" in the next 30 days.

Riley, now also the managing director of Public Water Now, rejected Crooks' assertions. He
argued he is not necessarily opposed fo slant wells but merely raised questions regarding
what criteria are being used to determine the feasibility of an unproven technology. He has
suggested stant well feasibility criteria should not be limited to technical aspects but also
cost, time and the availability of otherlintake options.

"I'm not saying no to slant wells; I'm saying when is enough, enough," Riley said, noting
that project conditions have changed since the agreement was signed, including an
11-month project delay tied to environnental review of the slant wells proposal and
progress made by two other desal prajects — DeepWater Desal and the People's Moss
Landing Desal Project. "It sounds like'I'm asking questions they don't want asked.

"What's the correction they want, to shut up? I'm not going to shut up.” \\

Crooks said the letter was sent to all parties to the agreement and all those involved with
the state Public Utilities Commission review of the desal project. He said he has not yet

11/7/2014 12:06 PM
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contemplated what would be an appropriate cure for Riley's breaches, suggesting that
could be up to all the settling parties, and said no legal action is planned.

Cal Am spokeswoman Catherine Stedman said the "hope is (Riley) will get back in line with
what he agreed to."

Carmel Mayor Jason Burnett, who serves as president of the Peninsula water authority, said
he understands the frustration with the test well program delays, after Marina city officiais
rejected Cal Am's bid for a permit. He also said he would "encourage" Riley to consider
whether he still supports the terms of the settiement agreement.

In the letter, Crooks argued Riley breached the agreements with his comments at a Sept. 11
Peninsula water authority board meeting and a Sept. 15 Peninsula water management
district board meeting, as well as a commentary posted on the Monterey Bay Partisan
website.

Crooks cited four sections of the agreement inCIuding Section 17.1, which included a
promise to support all provisions of the settlement, and not oppose permitting and
entitlement efforts.

Jim Johnson can be reached af 726-4348.
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CITIZENS FOR PUBLIC WATER
% George T. Riley
1198 Castro Road
Monterey CA 939240

October 19, 2014

Ian Crooks

Engineering Manager

California- American Water Company
511 Forest Lodge Rd, Suite 100
Pacific Grove CA 93950

Dear Mr Crooks,

I received your formal letter dated September 23, 2014, wherein you accused me with breach of the
Large Settlement Agreement (A.12-04-019), You have charged that I have “unilaterally determined
that slant wells are not feamble ” You have further stated that I “...seek to prevent the installation of the
test well...”

1 deny the accusation that I am in breach of the Settlement Agreement. 1 deny that my comments and
my actions have interfered with permitting. And I reject your charges cited above.

When the Settlement Agreement (SA) was being drafied, in the spring of 2013, 1 was one of several
parties who questioned the proof needed to support source water for slant wells. Specifically those
discussions were over the lack of water rights for taking some portion from the Salinas Basin, The SA
inclusion of a commitment for a detailed hydro-geological analysis was to determine the composition
in order to clearly define the amounts of sca water and brackish water. 1 still support that effort.

However new realities have emerged since ¢arly 2013 when the SA was being drafted and signed. I
cite them here in order to give context to comments I have made, and which I expect to continue to
make. If these realities are pot true, then I may need to be corrected, and I will modify my comments.
However to the extent I believe them to be true, I will continue to comment,

1. Atleast two EIR study delays have pccurred Cal Am has now fallen about 11 months behind
its intended schedule.

2. Bore hole data suggests there is no uninterrupted aquitard separating the perched aquifer from
the established, intruded and protected 180 foot aquifer. This creates a litigation risk thatis
higher than when the SA was being drafted 18 months ago.

3. The two private entrepreneurial effotts for a publicly owned desal have gained traction and
schedule appeal. This is noteworthy since the Mayors Water Authority consultant reported in
January 2013 that Cal Am had the distinct schedule advantage. This schedule advantage
trumped the general cost comparisons. It is my opinion that Cal Am's original schedule
advantage may no longer exist, and that it now needs to be reviewed to reconsider cost
comparisons, I have been asking for such a review at the TAC and the Mayors Authority for



several months,

4, The State Water Resources Control Board very recently released to the public its new draft '
puidelines for ocean intakes (July 3, 2014). In it, the SWRCB advises entities seeking to puimp
ocearn water to consider subsurface intakes first, if feasible. Four criteria are listed: site, design,
technology and mitigation. These criteria are site specific. Ibegan to question the need for
additional criteria beyond the four that are site specific; for example costs, timing and
comparative options, My questions largely relate to these facts and opinions: a) there is no
known operational slant well that can be used for comparison purposes; b) the technique for a
slant well is acknowledged to be largely experimental, and therefore more risky; c) all life cycle
costs are guesses without actual histories to draw upon; d) I fear an argument to justify
additional investmerts so as to 'not waste” prior investments; ¢) the CDO deadline is forcing
tunnel vision without looking at comparative costs of other Cal Am options or other desal
options. As a consequence, I am raising questions of runaway slant well costs, and what
schedule issues and options ought to be revisited.

5. There is a “schedule compression” that now exists between the time scheduled for the first test
well data collection and the decisions expected to be made by the CPUC and the CA Coastal
Commission, The intended 18 months for full analysis is not in the schedule. CPUC and CCC
decisions are scheduled before any extended data collection and analysis. The 'full analysis'
time is reduced to only a few months; clearly not 18 months as originally suggested to all
parties. If there is no time set aside for full data collection, for full analysis, and for full review
of all factors related to going forward, then I believe “if feasible™ is essentially meaningless.
The schedule comprssion makes a sham of “if feasible”. Irealize that the CPUC is
aggressively pushing the schedule, largely related to the CDO deadlines. But we all know that
the December 31, 2016 date is lost. Now is the time, and more than ever it is relevant, to look
at what options exist for a practical water supply. Now more than ever we need to step away
from the over-hyped fears of rationing, and the unknown risk, amount and impact of fines, and
calmly look at the options and their timing and costs.

6. Another reason for my raising such questions is the statement by Cal A that there is a fully
functioning production slant well in operation in Europe. When I asked for specifics, none has
been offered, I have asked this question several times over the last 2 months, and still no
answer. [ want to find out if the Cal Am statement is true.

7. Furthermore, if there is going to be a dispute over water rights, it will come after sufficient test
well data is available. Is that after 4 months, or after1 8 months, or after production starts? Tam
aware that there is a five year window to cite harm in 2 water rights issue. Itis fairly common
knowledge that Cal Am may argue that a ‘physical solution' may trump the water rights law,
That will probably require litigation, thus adding more time delay to the CDO question, and
probably add to fines and costs for delivery, Thus these are two additional factors that suggest
caution — the 5-year “harm” window; and the discussed “physical solution”, Even more reason
to be asking questions now rather than later.

8. Talso continue to do research. 1 discovered the American Water Works growth strategy, called
“tuck ins”, that focuses on communities of 10,000 customers or less. T pointed this out in
several public ways, including the Monterey Bay Partisan website.

Now back to your charge that I am in breach of the SA, 1treat your letter as a soft form of a SLAPP




suit, intending to intimidate or censor me. You refer to comments before the Mayors Authority and the
Water Management District, neither of which are in the permit track for the test well. You did not
quote me. You did not summarize my comments. You did not show evidence of the impact of my
comments. You have not identified any permit or easement hearing that I even participated in,

We met to discuss this on October 3rd, The mecting included Catherine Stedman of Cal Am No facts
to support the charge were presented. We made no agreements. We discussed what is to happen going
forward. You indicated that it will be up to the other parties to determine any follow up.

In conclusion, I want to remind you that I will continue to look at ways to support a water supply at the
lowest possible cost, and on a schedule that meets local needs. And I will continue to seek reasonable
discussions of a fast track that may have higher risk and cost, and may have unintended consequences.
In my opinion, the pressures of the compressed schedule are driving out rational discussions. This is
my focus these days.

I await any further action by you or others.

Sincerely,

/s/ George T. Riley
George T. Riley

Founder, Citizens for Public Water

SLAPP: Strategic Lawsuit Against Public Participation
Email copy to all parties to the Settlement Agreement (A12-04-019)
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FORM FOR DISCLOSURE OF EX PARTE COMMUNICATIONS

Name or description of project: Cal Am slant test well

Date and time of receipt of communication: November 10, 201410:00 a.m.
Location of communication: Santa Barbara

Type of communication (letter, facsimile, etc.): telecon

Person(s) initiating communication: Jason Burnett Mayor of Carmel 831 238 0009

Speaking as Carmel’s mayor, but primarily as President of the Monterey Peninsula Regional
Water Authority. Cal Am gets most of its water from the Carmel River, and the balance from the
Seaside basin. Does not have permits, so pumping from the river is illegal per the

SWRCB. They have been working on new water supply, State Board has imposed a CDO to
stop by January 2017. The six peninsula cities are speaking with one voice. They have already
conserved maximum, using 50-60 gallons a day. It is water to benefit the Carmel River,
steelhead, RLF. So this is primarily a project for the environmental benefits. The last two years
have been a remarkable consensus and progress, they entered into settlement discussions with 15
other parties, signed an agreement last summer, including PCL, Landwatch, Surfrider, Sierra
Club and three ag groups Farm Bureau, Salinas Valley Water Coalition, Monterey County Water
Resources Agency, which focuses on ag issues. Unanimous on Supervisors, Mayors, ratepayer
advocates at PUC all agreed. Advocating a portfolio approach.

In recognition of policy preference, they are only pursuing subsurface intake. They did an
extensive analysis. In terms of viability the test well will help confirm the feasibility, that is the
purpose. There is a commitment to form a hydrogeologist working group to work on these
technical issues, appointed by various interests. The test well itself is at an agreed to site with all
the permitting agencies, because it is already disturbed, avoids plover nesting areas, and so forth.

They appreciate and support the staff report and agree.

The test well is within the City limits. Their staff recommendation was to grant the permit with a
mitigated negative declaration, on a 3/2 vote said an EIR was required. This is a test, PCL
agreed as did others that an MND is appropriate. Marina is served by a separate, public water
district, the Marina Coast District. Marina citizens would be at risk if the CDO went into

force. The MCD is in litigation with CalAm because of a previous failed project, trying to
recoup $18m in stranded costs. The previous project was continued at the CCC because of
allegations of wrongdoing, and subsequently resulted in convictions in someone working for
Marina Coast, and also worked for the County Resources Agency. The Commission did
continue the item.

They are not in competition for the seaside basin water. They may want to build a desal plant at
a future date, and want to keep their options open. He believes they have more flexibility
because they have access to groundwater in Salinas Valley and they do not.



The other opponent is the Ag Land Trust. They are a great organization but he thinks they are
mistaken. They lease their land for artichokes, they get water from a water recycling project, they
want the option of returning to their own wells. The staff report includes conditions for
monitoring, and if the wells go down or become saline, the test would stop. They don’t know
today whether production wells would make sense. There is an EIR in progress with the PUC as
lead and there is a large amount of focus on the groundwater question, determining what sort of
modeling/questions need to be addressed. They have received permission for bore holes, and
expect that EIR will be done early 2015, and the full project with EIR will come to the
Commission late summer or early fall of 2015.

It comes down to a broad consensus that the test is needed to understand the hydrology, and
being done in a way that is consistent with Coastal Act goals to protect resources. The test well
itself would have a minimal impact and is adequately conditioned. He himself would not
authorize the full project today, the test well would gather the very information that they need to
make that determination.

Jana Zimmer 11/10/14
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Item W14a & W15a

DISCLOSURE OF EX PARTE COMMUNICATIONS

Name or description of project:

Appeal No. A-3-MRA-14-0050 (California-American Water Company, Marina) Appeal
by California-American Water Co. of City of Marina decision denying permit for
construction, operation, and decommissioning of slant test well, up to 4 monitoring well
clusters, and related infrastructure at CEMEX sand mining plant, Lapis Road, Marina,
Monterey County. (TL-SF)

Date and time of receipt of communication:
November 5, 2014 at 10:00am

Location of communication:
San Diego

Type of communication:
Teleconference

Person(s) in attendance at time of communication:
Mayor Jason Burnett, City of Carmel by the Sea

Person(s) receiving communication:
Greg Cox, and staff Greg Murphy

Detailed substantive description of the content of communication:

I spoke with Mayor Jason Burnett from the City of Carmel by the Sea, acting in his capacity
as President of the Monterey Peninsula Water Authority, regarding his support for approval
of a slant test well at the disturbed Cemex sand mining plant in Marina, CA. Mayor Burnett
described that the agencies are under order to find new sources of water that do not include
drawing from the Carmel River or the Seaside Water Basin, and that residents have maxed
out their conservation efforts by reducing consumption to 60 gallons of water per resident per
day. This proposed slant well, he said, which uses the preferred sub-surface intake system,
will help gather important data to determine if a moderately sized desalination plant is
feasible and able to provide much needed water to this area. He said numerous
environmental, business and agricultural organizations support the project, and he encourages
the commission’s support of staff’s recommendation.

Date: ll/gf//{ 3
Signature of Commissioner: a/ d{;/




ITEM Wl4a & 15a

DISCLOSURE OF EX PARTE COMMUNICATIONS

Name or description of project:

W14a. Appeal No. A-3-MRA-14-0050 (California-American Water Company,
Marina) Appeal by California-American Water Co. of City of Marina decision
denying permit for construction, operation, and decommissioning of slant test
well, up to 4 monitoring well clusters, and related infrastructure at CEMEX sand
mining plant, Lapis Road, Marina, Monterey County. (TL-SF)

W15a. Application No. 9-14-1735 (California-American Water Company, Marina)
Application of California-American Water Co. for permit to construct, operate,
and decommission test slant well at CEMEX sand mining facility on Monterey Bay
shoreline, Marina, Monterey County. (TL-SF)

Date and time of receipt of communication:
November 4, 2014 at 2:00pm

Location of communication: Phone

Type of communication: Teleconference

Person(s) in attendance at time of communication: Ian Crooks, Susan McCabe, Anne Blemker
Person(s) receiving communication: Wendy Mitchell

Detailed substantive description of the content of communication:

I received a briefing from the Applicant’s representatives in which they described the project
background, explained the local regulatory process at the City of Marina, and went through a briefing
booklet that was previously provided to staff. The representatives described the proposed seawater
desalination test slant well project and CalAm’s need find a source of water to replace water
previously pumped from the Carmel River. In response to environmental concerns, the SWRCB
ordered Cal Am to reduce pumping from the Carmel River by December 31, 2016. Cal Am was
directed by the CPUC to pursue a desalination water supply alternative. Cal Am proposed the
Monterey Peninsula Water Supply Project (MPWSP), which consists of 6,250 acre-feet per year
(AFY) desalinated seawater, Aquifer Storage and Recovery, and 3,500 AFY of recycled water
(GWR). (If GWR proves not viable, the desal plant would increase to 9,750 AFY.) The MPWSP
seawater source is proposed to come from slant wells, which reduce impacts to marine life and
groundwater supplies brought by open ocean intakes or traditional vertical wells. As described by the
representatives, the proposed test well facility is located on a disturbed sand mining operation site and
would avoid impacts to ESHA. The representatives explained that the MPWSP is being evaluated by
the CPUC in a separate EIR from the test slant well project. The MPWSP will come back to the CCC
for consideration at a later date.

The representatives stated that the Applicant is continuing to work cooperatively with CCC staff to
address timing requirements in the special conditions. The Applicant requests the Commission
approve the project.

Date: 11/4/14

Signature of Commissioner:Wendy Mitchell



TEST SLANT WELL PROJECT

CALIFORNIA
Date: October 16, 2014 Copy of these briefing materials have been provided to CCC Staff AMERICAN WATER



Background Introduction

Carmel River is Monterey Peninsula’s main water source and home to threatened species

In response to environmental concerns, SWRCB ordered Cal Am to reduce pumping from Carmel
River by December 31, 2006

Cal Am directed by CPUC to pursue a desalination water supply alternative

Cal Am proposed the Monterey Peninsula Water Supply Project (MPWSP) which consists of 6,250
acre-feet per year (AFY) desalinated seawater, Aquifer Storage and Recovery, and 3,500 AFY of
recycled water (GWR). If GWR proves not viable, desal plant increases to 9,750 AFY

MPWSP seawater source is proposed to come from slant wells which reduce impacts to marine life
and groundwater supplies brought by open ocean intakes or traditional vertical wells

MPWSP is being evaluated by California Public Utilities Commission in a separate EIR from test slant
well project, test slant well is separate project for testing and data gathering purposes

Strong conservation measures have brought average residential water consumption to 60 gallons per
person per day, lowest in California, further cuts to consumption are limited and pending water
supply reductions will have severe economic impacts



Project Purpose (Test Slant Well)
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Project Description

Located on 400-acre CEMEX active sand mining site in City of Marina, in a
disturbed area of property

Slant well drilled underground for approximately 760 feet at a 19 degree angle

20-inch diameter casing and 14-inch well screen extending from 50 feet to 250
feet below ground level designed to pump 2,500 gallons per minute

Slant well water will be routinely sampled and simply returned to ocean in its
nature state through an existing ocean outfall

Existing outfall is owned and used by Monterey Regional Water Pollution
Control Authority (MRWPCA)

4 Monitoring Well Clusters to monitor inland groundwater
impacts and further develop groundwater model

Operate for up to 24 months




Project Cross Section & Data Collection

Qcean
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Aquifer Depths
250 feet

* Larger test well casing allows full development of the well (1.5 x the design capacity)
unlike Dana Point well

Cross Section View of Test Slant Well

Valuable data obtained
from project:

1. Water quantity

2. Water quality

3. Geologic information

4. Inland groundwater
aquifer impacts

5. Feasibility of Slant Wells
at this site




Project Site Overview
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Map of Test Slant Well Project Site
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Project Site Photos (1 of 3)

Test Well Site

Project Connection to
Existing Outfall Manhole

L QA A

Project Site Photo of CalAm Borehole Drilling Project Site Photo Showing Areas of Existing
Showing Areas of Existing Disturbance. (2014) 7 Disturbance. (2013)
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Project Site Photos (2 of 3)

Cal Am’s prior
borehole location and
proposed location for

Monitoring Well Cluster

Cemex site access road looking east showing
areas of existing disturbance. (2013)
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Project Site Photos (3 of 3)

Cemex access road showing activity and
existing disturbance along south side.
(2013)



Project Advantages

Location:  Completed Studies:

Cal Am conducted substantial stakeholder Borehole Studies: Results establish further

engagement and site feasibility studies
including alternative locations

understanding of geologic conditions at site

Environmental Studies:

 Cemex Site Advantages:

Disturbed Site: Located at an active sand
mining operation and would not cause
substantial disturbance

Existing Infrastructure: Electrical —
infrastructure, access roads, and
MRWPCA outfall

Cultural Resources Assessment

Biological Resources Assessment

Historical Assessment

Initial Study & Mitigated Negative Declaration
Federal Environmental Review (NEPA)

* FONSI —findings of no significant impact
Wetland Delineation

 Temporary: * Findings:

2 years or less of operation

No significant impacts found to resources or

environment
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Project Schedule

* Timeline is critical - construction must be complete before
March 1, 2015 to avoid Showy Plover nesting season

* November 2014 to January 2015:

— Drill / Install / Develop One (1) Test Slant Well and Twelve (12) Monitoring Wells

— Civil Construction Including Electrical Conduit, Disposal Pipeline, Valve Vault,
etc.

* January 2015 to February 2015:

— Install Test Slant Well Vault and Complete all Electrical Work
— Test Slant Well Start-up and Testing

 March 2015 to Late 2016:
— Slant Well Pumping, Sampling and Monitoring

11



Biological Mitigation

Located to avoid biological resources and Snowy Plover nesting season

Located within area of continual and substantial disturbance —
specifically, areas currently used for sand mining operations and
stockpiling

Mitigation Management and Restoration Plan includes:

— Biological Monitoring & Survey from prior, during, and after
construction and decommissioning

— Replanting site as necessary
— Hazard Spill Prevention Plan
— Lighting Plan to reduce night time construction light disturbance

12




ESHA Avoidance

'/ / /| Potential Limits of Grading
E Site Boundary

D Habitat Assessment Study Area
- Primary Habitat
Secondary Habitat
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Source: Esr, DigitalGiobe

e, i-cubed, Earthstar
ohiics, CNES/Aitbus”
USDA, USGS, AEX,

T iy

Primary Habitat Areas: "Habitat for all identified plant and animal species which are rare, endangered,
threatened, or are necessary for survival of an endangered species"

Secondary Habitat Areas: "Areas adjacent to primary habitat areas within which development must be sited
and designed to prevent impacts which would significantly degrade the primary habitat" and includes

Project Site Map with Primary and Secondary Habitat Delineation
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Coastal Erosion Hazards Mitigation

* Test Well Site is located to avoid 2040 storm and 2060 long term erosion zones
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Site Map showing projected Coastal Hazard Zones through 2060
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Appeal of City of Marina Decision

* Marina City Council denied test slant well CDP application on a 3-2 vote
based on desire for additional CEQA review and did not make findings as to
conformity with LCP or Coastal Act policies

e City’s Planning Department, legal counsel, outside independent CEQA
consultant, and Sierra Club determined that no additional environmental
review was needed

e City’s Planning Department Staff recommended approval, and outside
independent CEQA consultant found that project is consistent with Marina
LCP and in no way restricts coastal access

* Cal Am appealed City’s action under appropriate Section 30603(a) of Coastal
Act as this project constitutes a “major public works project” which is
defined in Cal. Admin Code Section 13012(b) as project
costing more $100,000. This project is over S6m

15



Community Support

Test slant well project is supported by a broad coalition of local governments and
environmental organizations

Organization Support Regulatory Support

1. Surfrider Foundation 1. Project awarded S1m grant from Cal.

2. Sierra Club Department of Water Resources

3. Planning and Conservation League Foundation 2. U.S. Fish and Wildlite

4. LandWatch Monterey County 3. Cal. Department of Fish and Wildlife

5. Salinas Valley Water Coalition 4. Monterey Bay National Marina Sanctuary
6. Monterey County Farm Bureau 5. Monterey County Water Resources Agency
7. Carmel River Steelhead Association 6. State Water Resources Control Board

8. Carmel River Watershed Conservancy

9. Citizens for Public Water

[EY
o

. City of Pacific Grove

[y
[y

. Coalition of Peninsula Businesses

=
N

. County of Monterey

=
w

. CPUC Division of Ratepayer Advocates

=
&

. Monterey Peninsula Regional Water Authority

=
9

. Monterey Peninsula Water Management District

=
(9))]

. Monterey Regional Water Pollution Control Agency
16




Conclusion

Consistent with LCP and Coastal Act Provisions
— Protects Snowy Plover and other biological resources
— ESHA, majority of work located in secondary habitat
— Mitigation management and restoration plan

Project’s IS/MND prepared by City of Marina found Project is in compliance with
LCP and consistent with current use at site (industrial sand mining operation)

Located in currently used and disturbed areas of sand mining operation

Awarded S1m grant from Cal. Department of Water Resources to help determine

viability of slant wells for California
Supported by broad array of environment organizations and regulatory agencies

We request Commission approve the project

17



W 14a & W 15a
A-3-MRA-14-0050 / 9-14-1735

California-American Water Company

e (CORRESPONDENCE
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State Water Resources Control Board

NOV 07 2014

The Honorable Steve Kinsey, Chair and
Commissioners

California Coastal Commission

Attn: Mr. Mike Watson

725 Front Street, Suite 300

Santa Cruz, CA 95060

Re: Appeal No. A-3MRA-14-0050 and Application No. 9-14-1735 (California-
American Water Company, Marina)

Dear Chair Kinsey:

On behalf of the State Water Resources Control Board (State Water Board), | write to
encourage the Coastal Commission to grant the California-American Water Company's
(Cal-Am) application for a coastal development permit to construct, operate, and
decommission a test slant well at the CEMEX sand mining facility in the City of Marina
in Monterey County.

The State Water Board has a strong interest in this matter, as its Order WR 2009-0060
requires Cal-Am to cease its illegal diversions from the Carmel River on or before
December 31, 2016. Cal-Am’s development of an alternate supply of water for its
customers will greatly facilitate its ability to comply with the order.

A coastal development permit would allow Cal-Am to construct a test well necessary to
complete environmental review for its proposed Monterey Peninsula Water Supply
Project. The proposed project includes a desalination plant that would produce
desalinated water to supplant Cal-Am’s illegal diversions from the Carmel River, As
part of related California Public Utilities Commission proceedings, the State Water
Board had identified the need for further test wells, such as that pending before the
Coastal Commission, as a necessary component of the project's environmental review.
The coastal development permit for a test slant well is a critical component of evaluating
that project.

Fanaca MaRCUs, oHam | THOMAS HOWARD, EXECUTIVE DIRECTUR

1007 1 Strest, Sacramento, CA 95814 | Mailing Address: P.0, Box 100, Sacramento, Ca 95812-0100 | www waterboards.ca.gov

Q:B WMEDVOLED PAFER




The Honorable Steve Kinsey, Chair and )
Commissioners | -2- NOV- 07 201

The State Water Board urges the d;ommission to adopt its staff's recommendation and
to allow development of the test slant well to proceed.
Sincerely,

“pons

Thomas Howard
Executive Director




D.J. Moore 355 South Grand Avenuse

Direct Dial: +1.213.891.7758 Los Angeles, California 90071-1560
dj.moore @lw.com Tel: +1.213.485.1234 Fax: +1.213.891.8763
www.lw.com
FIRM / AFFILIATE OFFICES
Abu Dhabi Milan
L AT H A M & WAT K I N S Lee Barcelona Moscow
Beijing Munich
Boston New Jersey
Brussels New York
November 7, 2014 Chicago Orange County
Agenda Items Doha Paris
Dubai Riyadh
W14 a & 1 5 a Dasseldorf Rome
VIA EMAIL AND FEDEX Frankfurt San Diego
Hamburg San Francisco
Hong Kong Shanghai
Houston Silicon Valley

I - Lond si
Chair Kinsey and Honorable Commissioners oncen "dapore
Los Angeles Tokyo

Callfomla Coastal ComIIﬁSSion Madrid Washington, D.C.
45 Fremont Street, Suite 2000 '
San Francisco, California 94105 FIEING OSSA0 10000
Re: Appeal No. A-3-MRA-14-0050 & Application No. 9-14-1735:
(California-American Water Company Test Well Project)

Dear Chair Kinsey and Honorable Commissioners:

On behalf of California-American Water Company (“Cal-Am”), we write regarding the
Commission’s consideration of Cal-Am’s (1) appeal of the City of Marina’s denial of Cal-Am’s
Coastal Development Permit (“CDP”) application to construct, operate, and decommission a
temporary test slant well at the CEMEX sand mining facility (the “Project”); and (2) CDP
application for that portion of the Project in the Commission’s retained jurisdiction. The
Commission will consider the appeal and CDP application at its November 12, 2014, meeting.

Cal-Am supports the recommendations of Commission staff in the Staff Report, and
appreciates the detailed analysis of the Project that the Staff Report presents. Consistent with
Commission staff’s recommendation, as proposed, conditioned, and analyzed in the Staff
Report, the Project will be consistent with all applicable Coastal Act and City of Marina
Local Coastal Program (“LCP”) policies.

In addition, Cal-Am has reviewed several opposition letters that have been submitted to
the Commission and/or Commission staff regarding the Project. Attached as Attachment A is a
detailed response to those letters. As explained in detail in Attachment A:

e The City of Marina’s denial of the Project’s CDP constituted a final action that
is legally appealable to the Commission under Coastal Act section 30603;

e The Commission’s jurisdiction over the entire Project is proper — including the
portion of the Project in the Commission’s retained jurisdiction and the portion of
the Project initially subject to the City of Marina’s Local Coastal Program (which
Cal-Am properly appealed to the Commission following the City’s CDP denial);

These materials have been provided to the Coastal Commission Staff
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Page 2
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e The Project is a major public works project under Coastal Act section 30114
and Coastal Act Regulations section 13012;

¢ The Project does not violate the 1996 Annexation Agreement between the
Monterey County Water Resources Agency and Monterey Coast Water District;

e The State Water Resources Control Board has confirmed that Cal-Am may
develop water rights to pump groundwater from the Project site;

e The Project would not significantly impact groundwater supplies or agricultural
lands and therefore is fully consistent with Coastal Act policies requiring that
development not impair agricultural viability; and

e The Project’s proposed slant wells are a preferred desalination intake
methodology.

We appreciate the opportunity to respond to the comments submitted by Project
opponents, and we look forward to the Commission’s consideration of Cal-Am’s appeal and
CDP application at the November 12 meeting.

Very truly yours,
Dl i

Duncan Joseph Moore
of LATHAM & WATKINS LLP

cc: Andrew Homer, California-American Water Company
Tom Luster, California Coastal Commission

Attachments

LA\3876739.5

These materials have been provided to the Coastal Commission Staff



ATTACHMENT A

CALIFORNIA-AMERICAN WATER COMPANY
RESPONSES TO OPPOSITION COMMENTS
Appeal No. A-3-MRA-14-0050
Application No. 9-14-1735
Agenda Items W14a & 15a

California American Water Company (“Cal-Am”) submits the following responses to
various opposition comments received in advance of the California Coastal Commission’s
(“Commission”) consideration of Cal-Am’s (1) appeal of the City of Marina’s (“City”) denial of
Cal-Am’s Coastal Development Permit (“CDP”) application to construct, operate, and
decommission a temporary test slant well at the CEMEX sand mining facility (the “Project”);
and (2) CDP application for that portion of the Project in the Commission’s retained jurisdiction.

I. THE COMMISSION HAS JURISDICTION TO HEAR CAL-AM’S APPEAL

A. The City’s Denial of Cal-Am’s Coastal Development Permit Application is a
Final Action

Ag Land Trust and the Marina Coast Water District (“MCWD”) claim that the City’s
denial of the CDP for the Project is not a “final” action. To that end, MCWD asserts that
because the denial of the CDP is not “final,” Cal-Am’s appeal is an unlawful appeal of the City’s
decision regarding environmental review of the Project under the California Environmental
Quality Act (“CEQA”). These contentions are red herrings, without legal foundation and wholly
lack merit.

As described in the Commission’s Staff Report for its November 12, 2014, meeting (the
“Staff Report™”), on July 10, 2014, the City Planning Department declined to approve or
disapprove the Project’s CDP, and declined to certify the Mitigated Negative Declaration
(“MND”) that the City prepared as the Project’s environmental document under CEQA. Cal-Am
appealed that decision to the City Council. On September 4, 2014, the City denied the CDP and
declined to certify the MND. (Staff Report at 24.) On September 12, 2014, the Commission
received the City’s Final Local Action Notice (“FLAN”) from the City.1 (Staff Report at 24.)
The FLAN states, in relevant part, that “on September 4, 2014, the City of Marina City Council
adopted Resolution No. 2014-103, . . . denying Coastal Development Permit CDP 2012-05, for
the California American Water Slant Test Well Project.” (Emphasis added.) As described
below, the FLAN’s plain text and the City’s submission of the FLAN to the Commission
conclusively demonstrate that the City took a final action denying the CDP. Nothing more is
required.

Contrary to the assertions of Ag Land Trust and the MCWD, nothing in the Marina
Municipal Code establishes procedures for a denial of a CDP “without prejudice.” Chapter

! The City’s FLAN is attached hereto as Exhibit A. Pursuant to Coastal Commission
Regulations section 13331, “[w]ithin five (5) working days of the approval or denial of a
coastal development permit. . . a local government shall notify the commission and any person

requesting such notification in writing of the final local action.” (14 Cal. Code Regs., §
13331.)

These materials have been provided to Coastal Commission Staff



17.41 of the Marina Municipal Code addresses permits for coastal zoning, and Section 17.41.090
governs procedures for CDPs. Section 17.41.090.D.3. requires that “[w]ithin five days of any
final city council action on an appeal of a coastal permit the city shall notify . . . the State Coastal
Commission.” (Emphasis added.) Moreover, Section 17.41.090.F.3 states that “[a]ppeals to the
Coastal Commission must follow at least one local action on the application.” (Emphasis
added.) The City followed the procedures in its Code and the Coastal Act by taking final action
on Cal-Am’s CDP application, and then notifying the Coastal Commission that its denial of the
CDP was a final action in the FLAN. (See also Public Resources Code § 30603(d) [“A local
government taking an action on a coastal development permit shall send notification of its final
action to the commission by certified mail within seven calendar days from the date of taking the
action.”].) The City’s actions demonstrate that the City determined that the denial of Cal-Am’s
proposed CDP was a final decision, making it subject to Coastal Commission review on appeal.

In sum, and contrary to MCWD’s contentions, the rules are quite simple. Because the
City denied the CDP and filed a FLAN with the Coastal Commission, the City’s denial is
appropriately considered a final action that may be appealed to the Commission.

1. MCWD?’s Interpretation Leads to Absurd Results

MCWD argues that the decision is not final because the City should be afforded the
opportunity to consider the Project on the merits once adequate CEQA review has been
completed by the City. Such an interpretation would lead to absurd results and frustrate the
purpose of Coastal Act section 30603. MCWD’s interpretation would mean that a City could
hold a major public works project that it opposes hostage from Commission review on appeal
simply because the City believes its own CEQA review is inadequate.

The plain language of the Coastal Act unconditionally allows local denials of major
public works projects to be appealed to the Commission, so long as the appeal alleges that the
major public works project conforms to the certified Local Coastal Program (“LCP”’) and Coastal
Act policies regarding public access. (Public Resources Code §§ 30603(a)(5), 30603(b)(2).)
Nothing in the Coastal Act states that such a denial is not appealable if the local agency
determines it has not complied with CEQA in considering the project.

However, the interpretation offered by MCWD would create an endless loop where a
hostile local agency could hold a permit for a major public works project hostage forever. More
specifically, if a local agency wanted to deny a major public works project, it could simply
require the preparation of an EIR (as the City has attempted to do here), find its own EIR
inadequate, deny the project “without prejudice,” and be able to frustrate the purpose of the
Coastal Act by trapping the applicant into returning over-and-over to be denied. Such an

> MCWD also argues that Cal-Am has not exhausted all of its administrative remedies. (See
Letter from Howard “Chip” Wilkins III, on behalf of MCWD, to Susan Craig, California
Coastal Commission, dated October 30, 2014 (“MCWD Letter”), at 3, fn. 2.) That is incorrect.
As demonstrated above, the City Council’s denial of the CDP and issuance of the FLAN
demonstrates that the City took final action on the Project. Accordingly, Cal-Am’s appeal to
the City Council satisfied the exhaustion doctrine.

2
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interpretation of the Coastal Act would allow a local agency to prevent a major public works
project that is locally, regionally, and nationally important from ever being permitted.

This is an absurd result that cannot have been intended by the Legislature when it
approved the Coastal Act, and, more importantly, violates the plan language of the statute.’
“Interpretations that lead to absurd results or render words surplusage are to be avoided.”
(Tuolumne Jobs & Small Business Alliance v. Superior Court , 59 Cal.4th 1029, 1037 (2014).)
Accordingly, MCWD’s assertions are without merit.

2. The Commission is Not Trespassing into the City’s Jurisdiction

MCWD also claims that Cal-Am has asked the Commission to “trespass into the City’s
primary jurisdiction.” That, too, is incorrect. First, the Coastal Act expressly provides that the
City’s denial of the CDP for the Project is appealable to the Coastal Commission. (Public
Resources Code §§ 30603(a)(5), 30603(b)(2).) Here, the City denied the CDP, and Cal-Am
appealed to the Commission on the grounds that the Project—a major public works project—
conforms to the standards set forth in the certified LCP and the public access policies set forth in
the Coastal Act. (See Public Resources Code § 30603(b)(2); Staff Report, Attachment 11.)

Second, it is the Coastal Commission, not the City, which has ultimate authority over the
interpretation of the Coastal Act and LCPs:

Under the Coastal Act’s legislative scheme . . ., the LCP and the
development permits issued by local agencies pursuant to the
Coastal Act are not solely a matter of local law, but embody state
policy. . . .. The Commission has the ultimate authority to ensure
that coastal development conforms to the policies embodied in the
state’s Coastal Act. In fact, a fundamental purpose of the Coastal
Act is to ensure that state policies prevail over the concerns of
local government.

(Charles A. Pratt Construction Co., Inc. v. Cal. Coastal Com., 162 Cal.App.4th 1068, 1075
(2008) (Pratt).) While Coastal Act Section 30603 may limit the reach of the Commission’s
appellate review to specific projects, “the Legislature made the Commission, not the [local
agency], the final word on the interpretation of the LCP.” (Pratt, 162 Cal.App.4th at 1078.) As
such, MCWD’s assertions that the Commission has no jurisdiction have no merit.

3 See Cal. Pub. Res. Code § 30603(a) [“After certification of its local coastal program, an action
taken by a local government on a coastal development permit application may be appealed to the
commission for only the following types of developments: . . . (5) Any development which
constitutes a major public works project or a major energy facility.”], (b)(2) [“The grounds for an
appeal of a denial of a permit pursuant to paragraph (5) of subdivision (a) shall be limited to an
allegation that the development conforms to the standards set forth in the certified local coastal
program and the public access policies set forth in this division.”].

3
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B. The Commission’s Assertion of Jurisdiction Over the Entire Project is
Appropriate

Similarly, MCWD asserts that the Commission’s jurisdiction over the entire Project is
improper. To the contrary, the Commission may appropriately assert jurisdiction over the entire
Project. First, as described in the Staff Report, the Project site is entirely within the coastal zone.
(Staff Report at 21.) Second, the City’s decision regarding the portions of the Project site that
are landward of the mean high tide line is the subject of Cal-Am’s CDP appeal, which is
appropriately within the Commission’s jurisdiction as a major public works project pursuant to
Coastal Act section 30603(a)(5). Third, the portions of the Project site that are seaward of the
mean high tide line are within the Commission’s retained jurisdiction.

In addition, the Commission should assert jurisdiction over the entire Project to ensure
that the City’s decision on the CDP is supported by substantial evidence. Under the Coastal Act,
once a FLAN is sent to the Commission and an appeal is timely filed, the Commission must
determine whether there is a substantial issue with respect to the project’s conformity to the
applicable LCP. (See Public Resources Code § 30625(b)(2); 14 Cal. Code Regs., § 13114.)
Here, however, in denying the CDP, the City did not assess the Project’s conformity with the
LCP, which it must do when it denies a local CDP. (See Jamieson v. City Council of the City of
Carpinteria, 204 Cal. App. 4th 755, 763-64 (2012) [denial of CDP must be supported with
substantial evidence showing inconsistency with LCP].) Therefore, notwithstanding the
Commission’s clear statutory ability to accept jurisdiction over Cal-Am’s appeal of the City’s
CDP denial, the Commission should find a substantial issue because of the lack of substantial
evidence in the City’s record demonstrating that the Project is inconsistent with the LCP. Once
the Commission finds a substantial issue, it holds a de novo hearing on the local CDP
application. (14 Cal. Code Regs., § 13115(b).) Accordingly, the Commission’s jurisdiction over
the entire Project is proper.

C. The Test Well Project is a Major Public Works Project

The MCWD also asserts that the Project does not constitute a “major public works”
project. The Project, however, squarely falls within the Coastal Act’s definition of a “major
public works,” and therefore the City’s CDP denial is appealable to the Commission.

Coastal Act section 30603(a)(5) provides that appeals may be filed for local government
decisions to approve or deny proposed major public works projects. Coastal Act section 30114(a)
defines “public works” as including: “All production, storage, transmission, and recovery
facilities for water, sewerage, telephone, and other similar utilities owned or operated by any
public agency or by any utility subject to the jurisdiction of the Public Utilities Commission,
except for energy facilities.” (Emphasis added.) In turn, the Coastal Act Regulations define
“major public works” as facilities that cost more than $100,000, with an automatic annual
increase in accordance with the Engineering News Record Construction Cost Index. (14 Cal.
Code Regs., § 13012.)

As described in the Staff Report, Commission Staff has appropriately determined that the
Project is a major public works project pursuant to Coastal Act Section 30114(a). (Staff Report
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at 23-24.) Cal-Am is subject to the jurisdiction of the Public Utilities Commission,” the
proposed Project involves the production, transmission, and recovery of water, and the Project
costs are greater than Coastal Act Regulations section 13012’s minimum requirement. (/d. at
24.) Pursuant to the above-referenced provisions of the Coastal Act and the Commission’s
regulations, the City’s action was therefore a denial of a major public works project and Cal-Am
has the right under the Coastal Act to appeal the City’s denial to the Commission.

MCWD argues that “[d]ischarging groundwater into the ocean is not—in any evident
way—a reasonable public use. This well is not proposed to serve anyone.” (MCWD Letter at
7.)° That is incorrect. Cal-Am is under an Order from the State Water Resources Control Board
to significantly reduce withdrawals from the Carmel River within the next two years. Substantial
effort has gone into studying proposed water supply options that would accomplish the Order’s
requirements. As the Staff Report notes, “[t]he currently proposed test well is meant to provide
data for a possible desalination facility that is the subject of extensive environmental and public
interest review by the California Public Utilities Commission and is the subject of a Settlement
Agreement among more than a dozen local governments and public interest groups.” (Staff
Report at 3-4, emphasis added.) Moreover, the Staff Report explains the detailed history over
the past 15-20 years leading to the Project. (Staff Report at 19-21.) Those facts demonstrate that
the Project has an important public purpose — determining the feasibility of a type of well that
could be used in a potential future desalination facility that would provide water to the public.
Nevertheless, a project need not show it has a “reasonable public use” to qualify a major public
works project under the Coastal Act. Accordingly, MCWD’s arguments are contrary to the
Coastal Act’s plain text and have no support.

I1. THE PROJECT DOES NOT VIOLATE THE 1996 ANNEXATION AGREEMENT

Ag Land Trust asserts that the Project would violate a 1996 annexation agreement
between the Monterey County Water Resources Agency (“MCWRA”) and MCWD, owners of
Armstrong Ranch, and owners of the CEMEX property (formerly the Lonestar property)
(“Annexation Agreement”). For the reasons explained below, however, the Project is unaffected
by the Annexation Agreement, which is not applicable or relevant to the Project.

The Annexation Agreement establishes certain terms and conditions of annexation of
certain properties in the Marina area if they are ultimately added into Zone 2 and 2A of the

* Cal-Am is an investor-owned water utility regulated by the Public Utilities Commission.

> In addition, MCWD argues that the Project’s discharge of groundwater is contrary to Section
21 of the Monterey County Water Resources Act. (MCWD Letter, at 7, fn. 2.) MCWD
misinterprets the Agency Act. The Project has been proposed consistent with the Agency Act.
Section 21 of the Agency Act is qualified by the statement “for the purpose of preserving [the]
balance [in the Salinas Valley Groundwater Basin (SVGB) resulting from the Agency’s
projects to balance extraction and recharge].” The Project would, in a worst case scenario,
incidentally extract relatively small quantities of contaminated brackish water from the SVGB
without negatively affecting the balance of recharge and extraction of basin groundwater - and
possibly it will improve that balance. As such, MCWD’s assertion is without merit.
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MCWRA, including the Lonestar property that is now owned by CEMEX (the “Lonestar
Property””). The annexation of the Lonestar Property into Zone 2 and 2A has not occurred.
Several conditions of the Annexation Agreement, including payment of annexation fees and
annual assessments due upon annexation, have not been satisfied. As the Annexation Agreement
explains, the actual annexation “will not take effect until the Lonestar Property has been
approved for prior or concurrent annexation into MCWD. When such approval has been
obtained, Lonestar shall notify MCWRA, and the MCWRA Board of Supervisors shall declare
by resolution the effective date of the annexation.” (Annexation Agreement, § 7.3.) Thus, the
annexation contemplated in the Annexation Agreement has not occurred, and, therefore, the
provisions of the Annexation Agreement do not apply.

Even if annexation has occurred, which it has not, the commitment in the Annexation
Agreement by Lonestar/CEMEX to limit groundwater pumping applies only as a limit on
groundwater extracted by the Lonestar Property owner to be used on the Lonestar Property. The
Annexation Agreement does not purport to limit the otherwise lawful development of seawater
and contaminated brackish groundwater from the Lonestar Property.® In fact, the Annexation
Agreement only limits the owner’s withdrawal and use of groundwater on the Lonestar Property
or MCWD’s in-lieu withdrawal which “shall be used only to provide water to the Lonestar
property.” (Annexation Agreement, 99 7.2, 5.1.1.3.) On the other hand, Cal-Am proposes to
extract seawater from proposed slant wells and potentially small amounts of brackish
groundwater, which is expected to be unusable by other users, and proposes to extract the water
from the Monterey Bay by way of the Lonestar Property, not for use on the Lonestar Property.’

The Annexation Agreement only establishes the contractual rights of the parties to
complete annexation of the specified lands. Thus, with respect to the Lonestar Property, the limit
on groundwater extraction simply establishes the water use demand on the Lonestar Property so
that the MCWRA and MCWD can plan for and agree to serve the Lonestar Property upon
annexation. The groundwater extraction limit was not intended to be a limitation on the rights or
ability of third parties to access the property for purposes of developing seawater and incidental
pumping of brackish, contaminated waters that are not suitable for agricultural, industrial or
other beneficial uses without significant desalination treatment. In addition, the limitation should
not be construed to constrain CEMEX rights to grant access to third parties for such projects.

6 Cal-Am acknowledges that such pumping is subject to the legal framework comprising
California’s groundwater laws, described in the State Water Resources Control Board’s (“State
Board”) Final Review of California American Water Company’s Monterey Peninsula Water
Supply Project, dated July 31, 2013, which is on file with the Commission. (“State Board
Report”). In addition, to the extent that such pumping extracts groundwater from the Salinas
Valley Groundwater Basin, that pumping must be consistent with the Monterey County Water
Resources Agency Act. The Project has been designed to comply with these legal
requirements.

An email from Ms. Molly Erickson contends that no CEMEX representative is listed on the list
of speakers attached as Attachment 1A to Cal-Am’s appeal. To the contrary, Bruce Steubing
of Benchmark Resources appeared on behalf of CEMEX, and is listed as appearing in that
capacity in the “Representing” column of Attachment 1A.

6
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In fact, MCWRA’s current General Manager, and the General Manager at the time of
execution of the Annexation Agreement, concur that the Annexation Agreement was not
intended to limit potential development of seawater and brackish water from slant wells located
on the CEMEX property. (See Declaration of David Chardavoyne, 4 10 [“The limitation is
specific to groundwater use on the Cemex property, and is not relevant to the rights of third
parties to access the property for purposes of extracting seawater and incidental amounts of
brackish groundwater from the property for a non-overlying use.”], attached hereto as Exhibit B;
Declaration of Michael Armstrong, 4 8 [“The Annexation Agreement did not in any way
contemplate or limit the extraction or use of seawater from the Marina area to supply a
desalination project.”], attached hereto as Exhibit C.)® Indeed, MCWRA does not interpret Cal-
Am’s Project to be inconsistent with, or to violate, the Annexation Agreement. (See Declaration
of David Chardavoyne, 4 11.)

Cal-Am is not proposing to receive water service from the agencies on the property or to
exercise the landowner’s water right. Therefore, the Annexation Agreement does not apply to
the Project.

III. CAL-AM CAN DEVELOP WATER RIGHTS TO PUMP GROUNDWATER
FROM THE SITE

Ag Land Trust argues that Cal-Am lacks water rights for the Project and that the test well
would violate the “Doctrine of Overlying Correlative Rights.” Ag Land Trust’s argument
reflects a misunderstanding of basic California groundwater law. Indeed, when asked by the
California Public Utilities Commission to render an opinion on water rights for the full-scale
Monterey Peninsula Water Supply Project, the State Board concluded that Cal-Am could
develop water rights for the Monterey Peninsula Water Supply Project. (State Board Report at
47.) Specifically, the State Board concluded that Cal-Am may develop appropriative water
rights to contaminated brackish groundwater, as “surplus” or “developed” groundwater, if Cal-
Am establishes that the Project will not cause injury to other users. (/d. at 42.) The State Board
found: “Since seawater intrusion occurs in this area, this water developed. . . is likely new water
that is “surplus” to the current needs of other users in the Basin. Based on the information
available, it is unlikely any injury would occur by the lowering of the groundwater levels in this
region.” (Id. at 48.) Thus, the test well is expected to produce additional technical information
to confirm that Cal-Am can legally extract water from the Salinas Valley Groundwater Basin
near or beneath Monterey Bay without violating groundwater rights or injuring other
groundwater users. (/d. at 47 [“So long as overlying users are protected from injury,
appropriation of water. . . should be possible.”)], 49 [“Cal-Am could legally pump from the
Basin by developing a new water supply through desalination and showing the developed water
is surplus to the existing supply.”].)

Ag Land Trust further asserts that the test well would constitute a “waste of water” in
violation of Article X, section 2 of the California Constitution. Ag Land Trust ignores the fact
that the test well would not result in a “waste” of water that would otherwise be put to beneficial

® The Declarations of Mr. Chardavoyne and Mr. Armstrong were filed in California-American
Water Company v. Lonestar California, Inc., Monterey County Superior Court Case No.
M129303.
7
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use. As described in the State Board Report, “if, after excluding all present and potential
reasonable beneficial uses, there is water wasted or unused or not put to any beneficial uses, ‘the
supply. . . may be said to be ample for all, a surplus or excess exists. . . and the appropriator may
take the surplus or excess. . .”” (State Board Report at 35 [citations omitted].) The water that
would be drawn by the test wells “is substantially degraded by seawater intrusion and other
natural factors.” (I/d.) Therefore, water from the proposed test well would not be put to any
other beneficial use, and the Project would not result in an improper “waste” of water. Indeed,
the Project would provide valuable information to support the State’s policy that water resources
be put to beneficial use to the greatest extent possible by investigating whether brackish,
contaminated waters could be extracted without harming other water users and treated for future,
potable use.

IV.  THE PROJECT WOULD NOT SIGNIFICANTLY IMPACT AGRICULTURAL
LANDS

Ag Land Trust argues that the Project will impact groundwater supply and surrounding
farmland.”® To the contrary, all of the technical data in the Commission’s record supports the
conclusion that the Project will not have significant effects on groundwater elevation and
conditions in the Salinas Valley Groundwater Basin, and will not adversely affect any nearby
operating wells.

As described in the Staff Report, the amount of water that the Project would withdraw is
expected to result in an insignificant effect on coastal agriculture. The total water withdrawal for
the test well would be approximately 4,000 acre-feet per year over the two-year test period, most
of which is expected to be seawater or seawater-intruded groundwater from the subseafloor.

This amount of extraction represents only about 0.1 percent of the 180/400-Foot Sub-Basin’s
groundwater storage. (Staff Report at 50-51.)

Additionally, the Staff Report describes how Cal-Am has modeled the expected “cone of
depression,” which is the area in which groundwater levels may be lowered due to the Project’s
water withdrawal, to extend to approximately 2,500 feet from the proposed test well. (Staff
Report at 51.) The drawdown within this cone is expected to be only approximately four inches.
The closest operational agricultural wells are approximately 5,000 feet from the test well, and are
therefore not expected to be significantly affected by the well tests. (/d.)

Despite the unlikelihood of any impacts to operating wells, Cal-Am has incorporated the
following mitigation measure to ensure that no significant impact would occur:

? See Letter from William P. Parkin, Ag Land Trust, to Steve Kinsey, California Coastal
Commission, dated October 29, 2014, at 1. Ag Land Trust also asserts that the Project would
impact resources protected by the North Monterey County LCP, but cites absolutely no facts in
support of its assertion. (/d. atp. 7.) In any event, the Project is located within the City of
Marina, and so is subject to the City’s certified LCP. No aspect of the Project would occur in
areas governed by the North Monterey County LCP. As such, Ag Land Trust’s citation to that
LCP is irrelevant.

8
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A drawdown of 1 foot above natural fluctuations on groundwater
levels shall be considered a significant adverse effect on water
supply. If pumping activities reflect a drawdown of 1 foot or
greater on any adjacent well, compensatory mitigation shall be
required. Feasible mitigation shall include consultation with the
affected water user and implementation of compensatory
mitigation measures, including monetary compensation (i.e., for
increased pumping costs or for upgraded wells), or provision of
replacement water from alternative sources. If compensation or
other remediation is found to be unfeasible, pumping activities
shall be adjusted so that no more than 1 foot of drawdown on
usable water sources would result.

(Staff Report at 51.) In addition, the Staff Report recommends including Special Condition 11,
which would require Cal-Am to conduct monitoring during all pumping activities and to record
all drawdown levels and changes in salinity in nearby inland wells. Special Condition 11 also
requires that Cal-Am cease its pump tests if monitoring shows a drawdown of nearby wells of
one foot or more or shows an increase of more than two parts per thousand of salinity. (/d.; see
also Declaration of David Chardavoyne, 9 16.)

For these reasons, the Staff Report appropriately concludes that, “[g]iven the relatively
small amount of water to be pumped, the distance to other active wells, and the above mitigation
measure, the project is not expected to adversely affect coastal agriculture.” Therefore,
Commission Staff has determined that the Project, as conditioned, would be carried out in a
manner that is supportive of coastal agriculture and would be consistent with the LCP. (Staff
Report at 51.)

V. OTHER OBJECTIONS TO THE PROJECT LACK MERIT

A. The MND Addressed the Aquitard Beneath the Dune Sand Aquifer and
Potential Impacts to the 180-Foot Aquifer

Water Plus contends that no aquitard exists beneath the Dune Sand Aquifer, precluding
the development of a desalination well at the Project site. The MND, however, provides
clarification regarding the existence of an aquitard at the Project site:

[T]he Salinas Valley Aquitard is known to thin out as it approaches
the ocean in some areas and recent exploratory borings taken at the
CEMEX site indicate a lack of the confining layer at that location.
The aquifer material that underlies the Dune Sand Aquifer at the
project site is hydrostratigraphically equivalent to the 180-Foot
Aquifer of the Salinas Valley (consisting of similar bodies of
rock), though the geologic materials encountered in borings at the
CEMEX site were formed in a different depositional environment.
However, the sediments at the CEMEX site are located at similar
elevations as those of the 180-Foot Aquifer; therefore, the unit is
referred to as the 180-Foot equivalent aquifer (180-FTE), which
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assumes that, although geologically different, the two are
hydraulically connected. The 180-FTE at the project site generally
ranges from approximately 50 to 200 feet [below mean sea level].

(MND at 112.)

Further, the Project’s impacts on the 180-Foot Aquifer are expected to be de minimis.
The 180-Foot Aquifer is already subject to highly intruded sea water because groundwater
pumping from the 180-Foot Aquifer exceeds nature recharge. (MND at 112.) The MND notes
that, “[iln MCWRA'’s latest groundwater management plan (2006), an estimated 25,000 acres of
land overlies water that has degraded to 500 mg/L chloride.” (/d. at 113.) This highly saline
water has limited or no beneficial use without treatment to remove the salt. In addition, to the
extent that the Project pulls water from the 180-Foot Aquifer, any draws would be extremely
low, as the Project is projected to draw up to 97 percent of its water from Monterey Bay. (State
Board Report at 35.) Accordingly, and contrary to Water Plus’ claims, the analysis in the MND
and in the Commission’s record fully supports the development of the test well Project at the
proposed site.

B. Subsurface Intake Wells, Including Slant Wells, Are the Preferred
Desalination Intake Methodology

Water Plus and Public Water Now erroneously claim that slant wells are not feasible or
would be prohibitively expensive. Water Plus and Public Water Now ignore that subsurface
intake wells, including slant wells, are the preferred desalination intake methodology for multiple
state agencies with permitting and/or other regulatory authority over desalination projects,
including the Coastal Commission, State Water Resources Control Board, and the National
Oceanic and Atmospheric Administration (“NOAA”). In fact, the Monterey Bay National
Marine Sanctuary, a part of the NOAA, has created Guidelines for Desalination Plants in the
Monterey Bay National Marine Sanctuary, which clearly and unconditionally state that
desalination project proponents “should investigate the feasibility of using subsurface intakes
[including slant wells] as an alternative to traditional [i.e., open ocean] intake methods.”' That is
exactly what the Project proposes to do. Put another way, the purpose of the Project is to
confirm the feasibility of slant wells for a desalination project, including the cost of such wells,
and share that information with those agencies and the public. In addition, the Department of
Water Resources recently awarded Cal-Am a $1,000,000 grant to partially fund the Project,
indicating that it “look[s] forward to working with [Cal-Am] to achieve a successful [slant test
well] prgj ect in furtherance of water desalination as a viable water supply to meet California’s
needs.”

' NOAA, Monterey Bay National Marine Sanctuary, Guidelines for Desalination Plants in the
Monterey Bay National Marine Sanctuary, at 6 (on file with the Commission).

' Letter from Richard A. Mills, Department of Water Resources, to Richard C. Svindland,

California American Water, Sept. 3, 2014 (on file with the Commission).
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City of Marina
211 HILLCREST AVENUE
MARINA, CA 93933
831- 884-1278; FAX 831- 384-9148
WWW.ci.marina.ca.us

September 11, 2014

Mike Watson

Coastal Planner for County of Monterey
California Coastal Commission

Central Coast District Office

725 Front Street, Suite 300

Santa Cruz, CA 95060

BY CERTIFIED MAIL
RE: Notice of Final Local Action, California American Water Slant Test Well Project
Dear Mr. Watson:

At a continued Public Hearing on September 4, 2014, the City of Marina City Council adopted
Resolution No. 2014-103, on appeal disapproving a mitigated Negative Declaration and denying
Coastal Development Permit CDP 2012-05, for the California American Water Slant Test Well
Project located at CEMEX’s Lapis Road property (APN’s 203-100-001 &203-011-019).

As described in the staff report dated August 28, 2014, within twenty-one (21) days of the final City
Council action on a Coastal Development Permit within the appeal zone, an appeal of such decision
may be filed by an aggrieved party with the State Coastal Commission or an appeal may be filed by
the State Coastal Commission. Therefore, within the appeal zone, twenty-one (21) days must lapse
from the date of a local decision on a Coastal Permit before such action can be deemed final. After
this twenty-one (21) day period expires, the Coastal Permit/Notice of Permit Decision may be issued
to the applicant.

Attached are the following materials provided to and received by the City Council for the September
4, 2014 Public Hearing:

City Council Resolution No. 2014-103

Staff report dated August 28, 2014 with draft Resolution;

Exhibit A — Draft Initial Study and Mitigated Negative Declaration

Exhibit B - Amended Mitigation Monitoring and Reporting Plan

Exhibit C - Errata

Exhibit D — Comment Letters with Responses from 30 day public review period
Exhibit E — Correspondence June 17, 2014 through July 10, 2014

Exhibit F — Correspondence Since July 10, 2014

Correspondence from City Council meeting — September 3, 2014 —



An on demand video record of the meeting, which started on September 3, 2014 and was continued to
September 4, 2014, can be viewed at AMPMedia.org.

Please inform the City of Marina when and where an appeal of this project will be conducted.

Sincerely,

/hay i
Theresa manis, AICP CTP
PlanningServices Manager
Community Development Department

Ce:  City Attorney
Christine di lorio, Community Development Director
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LAW OFFICES
Allen Matkins Leck Gamble
Mallory & Natsis LLP

ANTHONY LOMBARDO & ASSOCIATES INC.

ANTHONY LOMBARDO (BAR NO. 104650)

PO Box 2330

Salinas, CA 93902

Phone: (831) 751-2330

Fax: (831)751-2331

E-Mail: tony@alombardolaw.com

ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP
K. ERIK FRIESS (BAR NO. 149721)

NICHOLAS S. SHANTAR (BAR NO. 228980)

1900 Main Street, Fifth Floor

Irvine, California 92614-7321

Phone: (949) 553-1313

Fax: (949) 553-8354

E-Mail: rfriess@allenmatkins.com.
nshantar@allenmatkins.com

Attorneys for Plaintiff

CALIFORNIA-AMERICAN WATER COMPANY

SUPERIOR COURT OF CALIFORNIA

COUNTY OF MONTEREY

CALIFORNIA-AMERICAN WATER
COMPANY, a California water
corporation,

Plaintiff,
V.

LONESTAR CALIFORNIA, INC,, a
Delaware corporation; CEMEX, INC,, a
Louisiana corporation; CEMEX
CONSTRUCTION MATERIALS PACIFIC,
LLC, a Delaware limited liability company;
RMC PACIFIC MATERIALS, LLC, a
Delaware limited liability company; Does 1
through 50, inclusive, and all persons
unknown claiming an interest in the
Subject Property,

Defendants.

Case No. M129303

Date: October 31, 2014
Time: 9:00 a.m.
Dept: 15

DECLARATION OF DAVID
CHARDAVOYNE (MCWRA GENERAL
MANAGER) IN SUPPORT OF
OPPOSITIONS TO MOTIONS TO
INTERVENE OF MARINA COAST
WATER DISTRICT

{00256350;1)

CHARDAVOYNE DECL 15O OPPOSITION TO MOTION TO INTERVENE QF

MARINA COAST WATER DISTRICT
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I, David E. Chardavoyne, declare as follows:

1. I am the current General Manager of the Monterey County Water Resources
Agency ("MCWRA”), a position [ have held since April 1, 2013, I have personal
knowledge of the facts set forth in this Declaration and, if called as a witness, could and
would testify competently to such facts under oath.

2. MCWRA is a water and flood control agency created by the State of
California, with jurisdiction coextensive with Monterey County, governed by MCWRA’s
Board of Supervisors. MCWRA is the entity with jurisdiction and responsibility for
managing and protecting the Salinas River Groundwater Basin.

3. MCWRA has been involved in the development of California-American
Water Company ("CalAm’s") Monterey Peninsula Water Supply Project (“Water Supply
Project” or “"MPWSP”), and has an agreement with CalAm to ensure the development
and implementation of a corresponding monitoring and reporting program. CalAm’s
MPWSP includes measures to mitigate any potential impacts that the project may have
on the Salinas River Groundwater Basin, and MCWRA will ensure full implementation
of a monitoring, reporting and mitigation program for both the slant test well and the
MPWSP.

A, The Annexation Agreement Has No Relationship To The Test Well

Proposed By CalAm.

4, In my capacity as General Manager of MCWRA, T have reviewed and am
familiar with the March 1996 Annexation Agreement and Groundwater Mitigation Framework
for Marina Area Lands (" Annexation Agreement”) attached to the Complaint in
Intervention submitted by Marina Coast Water District ("MCWD").

5. The Annexation Agreement is a contractual agreement by and among
MCWRA, the City of Marina (“City”), the MCWD, the J.G. Armstrong Family Members
(“Armstrong”), and RMC Lonestar (“Lonestar”). On information and belief, Cemex, Inc.

and its affiliates that are the named defendants in this lawsuit (collectively, “Cemex") are

(00256350:1 CHARDAVOYNE DECL ISO OPPOSITION TO MOTION TO INTERVENE OF

MARINA COAST WATER DISTRICT
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Allen Matkins Leck Gamble
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the successors in interest to Lonestar.

6. CalAm is not a party to the Annexation Agreement.

7. The purpose of the Annexation Agreement was to ensure access to usable
groundwater from the Salinas River Groundwater Basin to certain parties, i.e, MCWD,
Armstrong and Lonestar. In exchange, those parties agreed to pay their proportionate
share for the benefits of the MCWRA Zone 2 and 2A Projects that augment the usable
groundwater supply in the Salinas River Groundwater Basin.

8. The Annexation Agreement did not contemplate the extraction and use of
non-potable seawater or brackish water for use as part of a desalination project or
otherwise.

9. The potential annexation of the Cemex property that is addressed in the
Annexation Agreement has not occurred because multiple conditions precedent are
unfulfilled. For example, neither Lonestar nor Cemex has (1) requested annexation to
MCWRA, or (2) paid the required annexation fees to MCWRA. In addition, the
annexation has not been approved by the Monterey County Board of Supervisors. And,
as Lonestar’s successor in interest, Cemex has never indicated to MCWRA that it intends
to request annexation under the Annexation Agreement.

10.  The 500 acre-foot per year limitation described in the Annexation
Agreement is a limitation applicable to Cemex's pumping of groundwater from the
Salinas River Groundwater Basin for use on the Lonestar/Cemex property. The
limitation is specific to groundwater use on the Cemex property, and is not relevant to
the rights of third parties to access the property for purposes of extracting scawater and
incidental amounts of brackish groundwater from the property for a non-overlying use.

11.  MCWRA does not interpret the Test Slant Well project proposed by CalAm
to be inconsistent with, or to violate, the Annexation Agreement..

12. The Annexation Agreement includes remedies and dispute resolution
procedures that would be the required and appropriate means to address any grievances

2

woseaso;y  CHARDAVOYNE DECL ISO OPPOSITION TO MOTION TO INTERVENE OF
MARINA COAST WATER DISTRICT
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under the Annexation Agreement. No party to the Annexation Agreement has requested
a remedy or instituted the dispute resolution procedures available under the Annexation
Agreement.

13.  As anindispensable party to the Annexation Agreement, MCWRA does not
view the Annexation Agreement or any of the rights, responsibilities, and obligations it
establishes as an impediment to CalAm’s completion of the Test Slant Well project or the
overall MPWGSP in any way.

B. MCWRA Will Monitor The Test Well To Ensure The Well Will Not

Cause Any Material Impacts On The Salinas River Groundwater Basin.

14.  CalAm is proposing to develop a test well on the Cemex property to assess
the feasibility of slant well technology and to facilitate hydrogeologic assessment of the
potential effects of a full scale desalination project in the Marina area to meet the water
supply needs of the Monterey Peninsula. The slant test well and the full scale project are
within the jurisdiction of MCWRA and are designed to draw seawater from underneath
the Monterey Bay to source the wells and desalination project.

15.  Preliminary analyses indicates that at times, particularly during start-up,
the well could draw some brackish groundwater from the immediate vicinity of the well
and inland of the mean high tide line.

1
1
1
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16.  Asstated above, MCWRA expects to participate in a detailed monitoring
program fo ensure that no material impact groundwater conditions occurs. If MCWRA
detects a material impact to groundwater conditions as a result of the proposed test well,
MCWRA will take action to ensure that such impacts are eliminated, either through
reductions in the test well operation, or, if necessary, its abandonment by CalAm.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Fh ’
Executed on October [572014, at. el an , California.

David {2 Chonclarery

David E. Chardavoyne

b
(o0s63501;  CHARDAVOYNE DECL ISO OPPOSITION TO MOTION TO INTERVENE OF
MARINA COAST WATER DISTRICT
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ANTHONY LOMBARDO & ASSOCIATES INC.

ANTHONY LOMBARDO (BAR NO. 104650)

PO Box 2330

Salinas, CA 93902

Phone: (831) 751-2330

Fax: (831) 751-2331

E-Mail: tony@alombardolaw.com

ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP
K. ERIK FRIESS (BAR NO. 149721)

NICHOLAS S. SHANTAR (BAR NO. 228980)

1900 Main Street, Fifth Floor

Irvine, California 92614-7321

Phone: (949) 553-1313

Fax: (949) 553-8354

E-Mail: rfriess@allenmatkins.com
nshantar@allenmatkins.com

Attorneys for Plaintiff

CALIFORNIA-AMERICAN WATER COMPANY

SUPERIOR COURT OF CALIFORNIA

COUNTY OF MONTEREY

CALIFORNIA-AMERICAN WATER
COMPANY, a California water
corporation,

Plaintiff,
V.

LONESTAR CALIFORNIA, INC,, a
Delaware corporation; CEMEX, INC,, a
Louisiana corporation; CEMEX
CONSTRUCTION MATERIALS PACIFIC,
LLC, a Delaware limited liability company;
RMC PACIFIC MATERIALS, LLC, a
Delaware limited liability company; Does 1
through 50, inclusive, and all persons
unknown claiming an interest in the
Subject Property,

Defendants.

Case Nos.

Date: October 31, 2014
Time: 9:00 a.m.
Dept: 15

DECLARATION OF MICHAEL D.
ARMSTRONG (FORMER MCWD
GENERAL MANAGER) IN SUPPORT OF
OPPOSITIONS TO MOTIONS TO
INTERVENE OF MARINA COAST
WATER DISTRICT

1042357.03/0C

ARMSTRONG DEC ISO OPPOSITIONS TO MOTIONS TO INTERVENE OF

MARINA COAST WATER DISTRICT
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I, Michael D. Armstrong, declare as follows:

1. I am an individual residing in the County of Monterey, City of Pacific
Grove, California. I make this declaration in support of California-American Water
Company's ("CalAm's") Oppositions to the Motions to Intervene Filed by the Marina
Coast Water District. T have personal knowledge of the facts set forth in this declaration
and if called as a witness, could and would testify thereto competently under oath.

2. From 1996 to 2000, I was the General Manager of the Monterey County
Water Resource Agency ("MCWRA"). After I left that position, I was the General
Manager of Marina Coast Water District from 2000 to 2006.

3. The MCWRA is a water and flood control agency created by the State of
California, with jurisdiction coextensive with Monterey County, and is governed by an
appointed Board of Directors and by the Monterey County Board of Supervisors. The
MCWRA is the agency responsible for, among other things, managing the Salinas Valley
Groundwater Basin to address issues of salt water intrusion into the Basin. The Marina
Coast Water District is a limited purpose special district which provides water service to
customers in Marina and the former Fort Ord. Marina Coast Water District has no
managerial or oversight authority in the Salinas Valley Groundwater Basin.

4. In my capacity as General Manager for the MCWRA, one of my
responsibilities was negotiating, drafting, and securing the execution of that certain
Annexation Agreement and Groundwater Mitigation Framework for Marina Area Lands
dated as of March 1996 ("Annexation Agreement”). I was also designated as the initial
Administrator of the Annexation Agreement for the MCWRA, pursuant to Section 16 of
the Annexation Agreement. As such, I am intimately familiar with the purposes and
intent of that agreement, including each of the terms therein, as of the date the parties
entered into the agreement.

5. The purpose of the Annexation Agreement was to establish the framework
for the annexation of two private properties (the Lonestar property, which is the current

Cemex property, and the Armstrong property) and the Marina Coast Water District into

1042357.03/0C ARMSTRONG DEC ISO OPPOSITIONS TO MOTIONS TO INTERVENE OF
MARINA COAST WATER DISTRICT
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Zone 2 and 2A of the MCWRA.

6. The fundamental intent of the Annexation Agreement was to provide the
right to the use of a defined amount of groundwater from the Salinas Valley
Groundwater Basin to Marina Coast Water District, Armstrong, and Lonestar. In
exchange, those parties agreed to pay their proportionate share for the benefits of the
MCWRA Zone 2 and 2A Projects that augment the groundwater supply in the Salinas
Valley Groundwater Basin.

7. The agreement does not purport nor was it intended to create any legal or
equitable interest by any of the parties in the property of any of the other parties.

8. The Annexation Agreement did not in any way contemplate or limit the
extraction or use of seawater from the Marina area to supply a desalination project.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on October 14, 2014, at MW‘ VLA , California.

Michael D. Armstrong

D
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Luster, Tom@Coastal
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From: Val Wood <VWood@rmmenvirolaw.com>

Sent: Friday, November 07, 2014 12:56 PM

To: Luster, Tom@Coastal; Craig, Susan@Coastal

Cc: Howard Wilkins IIL Jennifer Holman

Subject: Appeal No. A-3-MRA-14-0050

Attachments: Coastal Commission Letter Exhibit C (00274547xBOABS).pdf; Coastal Commission Letter

Exhibit A (00274545xB0OAS5).pdf; Coastal Commission Letter Exhibit B
(00274546xBOARS).pdf; Coastal Commission Letter Exhibit G (00274550xB0A8S).pdf;
Coastal Commission Letter Exhibit D (00274548xB0A85).pdf; Coastal Commission Letter
Exhibit E {00274549xB0AS8S).pdf; Coastal Commission Letter Exhibit F
(00274551xBOARS).pdf; Coastal Commission Letter Exhibit E (00274549xBOA8S).pdf;
California Coasthl Commision Letter re. Appeal No. A-3-MRA-14-0050
{00274552xBOABS).pdf

Please see attached. If you have any problems op_éning these, please let us know.
Hard copies to be sent in US Mail today.

Thank you.

Val,

Regards,
Valoriec Wood

Legal Assistant
Jennifer §. Holman and Efizabeth Sarine
Robert M. Saywer, of Counsel and Brian . Plant, of Counseél

REMY MOOSE MANLEY:

555 Capitol Mall, Suite 800 } Sacramento, CA 95814
P (916) 443-2745 | F (916) 443-9017
vwood@rmmenvirolaw.com | www.rmmenvirolaw.com

named above and may contain information that is privileged, confidential and exempt from disclosure under applicabie law. If you are
not an intended recipient, or the employee or agent responsible for delivering this e-mail to the intended recipient, you are hereby
notified that any dissemination, distribution or copyingiof this communication is strictly prohibited. f you received this e-mail message
in emror, please immediately notify the sender by replying to this message or by telephone. Thank you.

CONFIDENTIALITY NOTICE; This electronic mail metsage and any attachments are intended only for the use of the addressee(s)

Please consider the environment before printing this email,



Luster, Tom@Coastal ;
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From: Larry Parrish <Ipﬁarrish@toast.net>
Sent; Friday, November 07, 2014 9:37 AM
To: Luster, Tom@Coastal
Subject: November 12, 2014 Hearing at Half Moon Bay

Agenda items 14(a), 15(a)
Larry Parrish

Dear Chairman Steve Kinsey and fellow Coastal Commissioners:

[ am writing in regard to your upcoming hearing on Nov. 12 in Half Moon Bay.
I strongly recommend that you deny both the Appeal (No. A-3-MRA-14-0050) from California-American
Water Company (Cal-Am), and also the Coastal Permit Application (N0.9-14-1735) also from Cal-Am. Here
are my reasons for denial, and they apply to both the appeal and the application.

1. Not in Cal-Am district:

The proposed site at the Cemex facility is in Marina, California, which is NOT being served by Cal-
Am. This is in fact a blatant attempt to invade and intrude into another water district that is being served by a
public (not private) water purveyor, namely the Marina Coast Water District (MCWD), a public agency. Not
only is this an infringement into MCWD's territorial boundaries, but MCWD has it's own plans for development
of the very same site at the Cemex property for it's own use for a desalination (desal) plant in the future, albeit
without a specific date for that process to begin. No doubt, you have probably read MCWD' s objections first
hand.

2. No Water Rights:

Cal-Am does NOT have any rights to water at the Cemex site, nor to the property, nor any other right that
would allow for development of either a slant well, or a desal. facility. Cemex itself has denied Cal-Am
permission to use their property for a slant well test or any other future use for that matter. Cal-Am simply has
no legal claim to use that site for anything whatsoever. And even if they did have permission from Cemex, the
most water that can be obtained legally from that site, according to a prior written legal agreement, is 500 acre
feet (AF) per year. Cal-Ams' proposed slant well would use several thousand AF per year, not to mention the
production capacity of the final desal. plant, which would total tens of thousands of AF/yr..

3, Unproven technology:

Currently there are exactly ZERO slant wells in operation in the United States for the production and/or
extraction of water - desalinated or otherwise. This is a totally unproven and unsubstantiated
technology. However, there have been other attempts at implementation of this type of well technology. Right
across the Monterey Bay from Marina is Santa Cruz, and the Santa Cruz Water District made an attempt at
implementation of slant well technology, but to no avail. They (SCWD) determined, after several years of
study, that slant wells are "NOT FEASIBLE".' End of discussion. Also, down at Doheny Beach in Dana Point
the South Coast Water District has installed a:slant well, and the results were inconclusive and with several
unresolved problems, including unacceptable variations in salinity of the extracted water, and sand clogging the
screens. That well has been shut down and the project is not expected to be completed until 2027, at the
earliest, if at all.

4. No local support: |
When I say "local", I am referring to Marina. The City of Marina Planning Commission did NOT approve
the permit for the slant well at the Cemex site. The Marina City Council voted to DENY the permit for the slant
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well. And the MCWD has vehemently objected to the permit being granted, for many other reasons of their
own that [ assume you have previously heard or read in communications from MCWD or from prior testimony
and/or documentation.

5. Not just a test well:

Cal-Am, and many others, in testimony given at the September 3, 2014 Marina City Council meeting, and
elsewhere, have repeatedly stated that "it's only a test well". Well, this is basically a half truth, at best. In Cal-
Am's very own appeal to the Coastal Commission (SECTION II, Item 2.: Brief description of development
being apealed:) Cal-Am states, and I quote, "it is possible that California-American Water Company would
apply for an additional Coastal Development Permit to convert it (the slant well) to a production
well,". Obviously, that is the avenue Cal-Am will chooose to take - to use that well, at that site, for the intake
for their desal. project. Cal-Am even says so. And it's blatantly obvious that that is their desire, because if there
was a different site available for the project, wouldn't Cal-Am have to construct ANOTHER test well at that
other site? The answer is YES! Every site has it's own specific geological and hydrological characteristics and
challenges, and no two sites are the same. What might work at one si<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>