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Lauren Coartney

From: Carol Horton <CHorton@adamsbroadwell.com>
Sent: Friday, March 04, 2011 2:37 PM
To: ECOSUB; catulewind@blm.gov
Cc: Robyn C. Purchia
Subject: Comments DEIS and DEIR: East County Substation/Tule Wind/Energia Sierra Juarez 

Gen-Tie Projects
Attachments: 2269-008d ABJC Comments on ESJ Gen-Tie _3-4-11_.pdf; Att A - The Zoological 

Society of San Diego Map of Condor Flight.pdf; Att B - Presence and Movement of 
California Condors Near Proposed Wind Turbines.pdf; Att C - San Diego Audobon 
Letter.pdf; Att D - USFWS and CDFG Letter.pdf; Att E - San Diego County Letter.pdf; Att 
F - Photographs of Penisular bighorn sheep.pdf; Att G - European Guideline - Wind 
turbines fire protection guideline.pdf

Good Afternoon Mr. Fischer and Mr. Thomsen, 
  
Attached please find our comment letter and attachments on the Draft Environmental Impact Statement and Draft 
Environmental Impact Report for the East County Substation/Tule Wind/Energia Sierra Juarez Gen-Tie Projects.  We are 
also sending a hard copy via overnight delivery. 
  
Should either of you have any questions or comments, please direct them to Robyn C. Purchia. 
  
Carol Horton 
Assistant to Robyn C. Purchia 
  
Carol N. Horton 
Adams Broadwell Joseph & Cardozo 
(916) 444-6201 
chorton@adamsbroadwell.com 
___________________ 
This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended recipient.  Any review, reliance or 
distribution by others or forwarding without express permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and delete all 
copies. 
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March 4, 2011 
 
 
BY EMAIL AND OVERNIGHT MAIL 
 
Mr. Iain Fischer, CPUC and 
Mr. Greg Thomsen, BLM 
c/o Dudek 
605 Third Street 
Encinitas, CA  92024 
Email: ecosub@dudek.com 
 catulewind@blm.gov 
 

Re: Comments on the Draft Environmental Impact Statement and Draft 
Environmental Impact Report for the East County Substation/ Tule 
Wind/ Energia Sierra Juarez Gen-Tie Projects 

 
Dear Mr. Fischer and Mr. Thomsen: 
 
 We are writing on behalf of the International Brotherhood of Electrical 
Workers, Local 569 (“Local 569”) and its members to comment on the Energia 
Sierra Juarez Gen-Tie (“ESJ Gen-Tie”) and connected Energia Sierra Juarez Wind 
Farms (“ESJ Wind Farms”) portion of the East County (“ECO”) Substation, Tule 
Wind and ESJ Gen-Tie Draft Environmental Impact Statement and Draft 
Environmental Impact Report (“Draft EIS/EIR”).  The ESJ Gen-Tie and the ESJ 
Wind Farms together are referred to in this letter as the “Project.”   
 
 The ESJ Gen-Tie requires a Presidential Use Permit from the Department of 
Energy (“DOE”) and a Major Use Permit from San Diego County to connect the ESJ 
Wind Farms in northern Baja California, Mexico to the existing Southwest Power 
Link Transmission Line through the ECO Substation.1  The ESJ Wind Farms were 
granted a conditional approval from Mexico’s environmental ministry, Secretaria de 
Medio Ambiente y Recursos Naturales (“SEMARNAT”).  SEMARNAT’s approval of 
the ESJ Wind Farms may still be challenged administratively. 
                                            
1 Dudek, Environmental Impact Report/Environmental Impact Statement for East County 
Substation, Tule Wind, and Energia Sierra Juarez Gen-Tie Projects (Dec. 2010), pp. A-13, A-19,  
A-20, B-9 (hereafter Draft EIS/EIR). 
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 Local 569 has an interest in enforcing environmental laws that encourage 
sustainable development and ensure a safe working environment for its members.  
Environmentally detrimental projects can jeopardize future jobs by making it more 
difficult and more expensive for business and industry to expand in the region, and 
by making it less desirable for businesses to locate and people to live there.  Indeed, 
continued degradation can, and has, caused construction moratoriums and other 
restrictions on growth that, in turn, reduce future employment opportunities.  In 
this case, the Project would also cause significant adverse socioeconomic impacts to 
Imperial and San Diego Counties and the southern California regional economy by 
facilitating the development of large-scale renewable energy projects in Mexico.  
These socioeconomic impacts, including the loss of employment opportunities, would 
in turn result in physical changes to the environment, such as urban decay and 
blight.   
 
 As explained more fully below, the Draft EIS/EIR does not comply with the 
National Environmental Policy Act (“NEPA”) or the California Environmental 
Quality Act (“CEQA”).  A Draft EIS/EIR must include a description and analysis of 
connected actions that are part of the whole of the action.  The ESJ Wind Farms are 
connected to and part of the ESJ Gen-Tie Project.  Nevertheless, the Bureau of 
Land Management (“BLM”) and California Public Utilities Commission (“CPUC”) 
did not describe the ESJ Wind Farms in the Draft EIS/EIR, and, therefore, failed to 
alert the public and decision makers of the Wind Farms’ environmental 
consequences before they occur.   
 

The BLM and the CPUC also failed to take a hard look or adequately analyze 
all of the potential impacts to the United States of the Project, as required by NEPA 
and CEQA.  The Project may have significant impacts on biological resources, 
hazards associated with wildfires and socioeconomics in the United States that have 
not been disclosed or mitigated in the Draft EIS/EIR. 
 
 Finally, San Diego County and the DOE must rely on a single document to 
support their approvals of a Major Use Permit and Presidential Permit for the ESJ 
Gen-Tie.  San Diego County’s reliance on the Draft EIS/EIR prepared by the BLM 
and CPUC and the DOE’s separate reliance on its own Draft EIS violates the 
express guidance of NEPA and CEQA.  NEPA and CEQA strongly encourage State 
and federal agencies to prepare a single document to avoid duplication of materials 
and resources, as well as unnecessary delay.   
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In this case, the separate environmental documents prepared for the Project 

demonstrate the need for a single analysis and illustrate the rationale for the NEPA 
and CEQA policies in favor of a single document.  The Draft EIS/EIR prepared by 
the BLM and CPUC and the Draft EIS prepared by the DOE contain numerous 
inconsistencies and conflicting information and analysis.  San Diego County and the 
DOE are not only duplicating resources and causing unnecessary delay, but 
potentially relying on inconsistent and conflicting alternatives and mitigation 
measures to minimize the ESJ Gen Tie’s environmental impacts.  This approach 
precludes a meaningful analysis of alternatives, impairs the enforceability of 
mitigation measures and undermines public disclosure and informed decision 
making.  
 
 For these reasons, the BLM and CPUC may not certify the Draft EIS/EIR 
without describing the ESJ Wind Farms, fully assessing all impacts of the proposed 
Project and recirculating a Revised Draft EIS/EIR to the public.  San Diego County 
also may not rely on a deficient and inconsistent document to support its approval 
of a Major Use Permit for the ESJ Gen-Tie Project. 
 
I. THE DRAFT EIS/EIR DOES NOT COMPLY WITH NEPA OR CEQA 

BECAUSE IT DOES NOT INCLUDE A COMPLETE DESCRIPTION OF 
THE ESJ WIND FARMS  

 
To comply fully with NEPA and CEQA, the CPUC and BLM must describe 

the ESJ Wind Farms and disclose all potential impacts to the United States in a re-
circulated EIS/EIR.  Because the ESJ Wind Farms are “connected actions” to the 
ESJ Gen-Tie and part of the “whole of the action” under review, the CPUC and 
BLM have a legal duty to include a complete and accurate description of the ESJ 
Wind Farms component of the Project and to disclose and evaluate all potential 
impacts so that decision makers and the public are fully informed before harm is 
done to the environment.      

 
A. The ESJ Wind Farms are “connected actions” and part of the 

“whole of the action” within the meaning of NEPA and CEQA 
 
Under NEPA, proposals that are so closely related that they are, in effect, a 

single course of action must be reviewed in the same NEPA document.2  Federal 
                                            
2 40 C.F.R. 1502.4, subd. (a). 
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agencies may not chop or segment connected actions into small pieces to avoid 
application of NEPA, or avoid a more detailed assessment of a project’s 
environmental impacts.3   

 
Similarly, under CEQA, a “project” is defined broadly to encompass the 

“whole of an action.”4  As the Guidelines state, “the term ‘project’ has been 
interpreted to mean far more than the ordinary dictionary definition of the term.”5  
Any activity “which may cause either a direct physical change in the environment, 
or a reasonably foreseeable indirect physical change in the environment” constitutes 
a “project” or the “whole of the action.”6  This includes, but is not limited to, “later 
phases of the project, and any secondary, support, or off-site features necessary for 
its implementation.”7 

 
 In this case, the ESJ Gen-Tie is dependent on and connected to 
implementation of the ESJ Wind Farms in Mexico.  The Draft EIS/EIR specifically 
states that the “primary objective” of the ESJ Gen-Tie is “to transmit approximately 
1,200 MW of renewable energy from a wind farm project in northern Baja 
California, Mexico.”8  There is no other stated purpose for the ESJ Gen-Tie except to 
carry renewable energy generated in Mexico to the United States.  Indeed, the BLM 
and CPUC expressly acknowledge the obligation to analyze impacts of the ESJ 
Wind Farms because they are connected to the proposed actions and part of the 
whole of the action.9 
 

B. Because the ESJ Wind Farms are “connected actions” and part 
of the “whole of the action,” the Draft EIS/EIR must include an 
accurate and complete description of the ESJ Wind Farms  

 
An accurate, complete and consistent project description is necessary for the 

public and decision makers to understand the effects of the proposed action and its 

                                            
3 40 C.F.R. 1508.25, subd. (a). 
4 Pub. Resources Code, §§ 21065, 21080, subd. (a); 14 Cal. Code Regs. (hereinafter “CEQA 
Guidelines”), §§ 15002, subd. (d), 15003, subd. (h), 15165, 15378, Appendix G. 
5 CEQA Guidelines, § 15002, subd. (d). 
6 Pub. Resources Code, § 21065. 
7 CEQA Guidelines, Appendix G. 
8 Draft EIS/EIR, p. A-13. 
9 Id. at p. ES-11. 
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alternatives.10  “A clear description results in more focused and meaningful public 
input and [CPUC and] BLM participation, a more complete identification of issues, 
development of reasonable alternatives, sound analysis and interpretation of 
effects, focused analysis and a sound and supportable decision.”11  “Only through an 
accurate view of the project may affected outsiders and public decision-makers 
balance the proposal’s benefit against its environmental cost . . . .”12   

 
The courts interpreting NEPA have held that “[w]here the information in the 

initial EIS was so incomplete or misleading that the decisionmaker and the public 
could not make an informed comparison of the alternatives, revision of an EIS [was] 
necessary to provide a reasonable, good faith, and objective presentation of the 
subjects required by NEPA.”13  Similarly, courts applying CEQA requirements have 
repeatedly held that “[a]n accurate, stable and finite project description is the sine 
qua non of an informative and legally sufficient EIR.”14   

 
The Draft EIS/EIR at issue here contains a cryptic and extremely generalized 

description of the ESJ Wind Farms.  It simply states that ESJ U.S. Transmission, 
LLC, is proposing “several phases” of wind projects with buildout anticipated to 
generate approximately 1,250 MW.15  In addition, the Draft EIS/EIR discloses that 
the ESJ Wind Farms are planned to interconnect with the ECO Substation through 
the ESJ Gen-Tie.16  This vague description does not provide the public or decision 
makers with any of the information necessary to assess the Projects’ impacts.  
There is no information regarding the location of the ESJ Wind Farms, the height of 
the turbines, the design of the wind farms and mitigation measures that have been 
imposed by the Mexican government.   

 

                                            
10 See 40 C.F.R. §§ 1502.4, 1502.15; see also Laguna Greenbelt v. U.S. Dept. of Transportation (1994) 
42 F.3d 517, 528-29 (reviewing plaintiff’s claim that inconsistent definition resulted in misleading 
analysis of project’s positive and negative effects). 
11 Bur. of Land Management, National Environmental Policy Act Handbook, Jan. 2008, p. 43 
(hereafter NEPA Handbook); see County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185,  
192-93. 
12 County of Inyo v. City of Los Angeles, supra, 71 Cal.App.3d at 193. 
13 Natural Resources Defense Council v. U.S. Forest Service (9th Cir. 2005) 421 F.3d 797, 811  (citing 
Animal Defense Council v. Hodel (9th Cir. 1988) 840 F.2d 1432, 1439). 
14 County of Inyo v. City of Los Angeles, supra,  71 Cal.App.3d at 193. 
15 Draft EIS/EIR, p. F-5. 
16 Id. at pp. A-13, B-9. 
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A more complete description of the ESJ Wind Farms is contained in the 
Recirculated Draft EIR/Supplemental Draft EIS (“RDEIR/SDEIS”) for the Sunrise 
Powerlink Project, even though the ESJ Wind Farms project was in an early 
planning stage at the time of the October 2008 Sunrise Powerlink document.17  The 
Sunrise document stated that the ESJ Wind Farms would be installed on 7,500 
acres along the eastern side of the Sierra de Juarez Mountains.18  In addition, 
Ricardo Moreno, the Director of International Public Relations of Sempra Energy 
Mexico, stated the wind project would use 2.5 MW turbines for its first phase.19  
Because the ESJ Wind Farms project was in an early stage, however, the size and 
location of subsequent phases of the project had not been determined, nor had the 
specific design of the first phase been established.20 

 
Because the ESJ Wind Farms have undergone environmental review and 

approval by SEMARNAT, more information regarding subsequent phases and the 
specific design of the Wind Farms should be available and must be included in the 
Draft EIS/EIR.  Without information regarding the size and location of subsequent 
phases, as well as the specific design of the Wind Farms, the environmental impacts 
to sensitive biological resources, hazards related to wildfires and socioeconomics in 
the United States cannot be meaningfully assessed.  
 

C. The BLM and CPUC must describe the ESJ Wind Farms so that 
the public and decision makers can meaningfully assess all of 
the Project’s impacts 

 
An EIS and EIR are intended to inform decision makers and the public about 

the potential, significant environmental impacts of a project before harm is done to 
the environment.21  Under CEQA, an EIR has been described as “an environmental 
‘alarm bell’ whose purpose it is to alert the public and its responsible officials to 
environmental changes before they have reached ecological points of no return.”22  

                                            
17 Cal. Public Utilities Com. and Bur. of Land Management, Recirculated Draft EIR/Supplemental 
Draft EIS Sunrise Powerlink Project, Oct. 2008, p. 2-4 (hereafter Sunrise Powerlink RDEIR/SDEIS). 
18 Ibid. 
19 Ibid. 
20 Id. at p. 2-8. 
21 CEQA Guidelines, § 15002, subd. (a)(1); Berkeley Keep Jets Over the Bay Com. v. Bd. of Port 
Comrs. of the City of Oakland (2001) 91 Cal.App.4th 1344, 1354 (hereafter Berkeley Jets); County of 
Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810; Robertson v. Methow Valley Citizens Council (1989) 490 
U.S. 332, 350; Dubois v. U.S. Dept. of Agriculture (1996) 102 F.3d 1273, 1284. 
22 County of Inyo v. Yorty, supra, 32 Cal.App.3d 795 at p. 810. 
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Similarly, under NEPA, an EIS serves as a means of assessing “the environmental 
impact of proposed agency actions, rather than justifying decisions already made.”23 
To fulfill these functions, the discussion of impacts in a Draft EIS/EIR must be 
detailed, complete and reflect “a good faith effort at full disclosure.”24 
 
 The BLM and CPUC must provide an accurate and complete description of 
the ESJ Wind Farms component of the Project and must disclose all impacts 
associated with the ESJ Wind Farms if the agencies are to meet their legal 
obligation to consider the whole of the action under review.  As discussed below, 
development of the ESJ Wind Farms may have numerous significant effects on 
sensitive biological species, impacts associated with wildfire hazards and 
socioeconomics in the United States that have not been adequately addressed.   
 
II. THE DRAFT EIS/EIR DOES NOT CONTAIN A HARD LOOK OR 

ADEQUATELY ANALYZE ALL POTENTIAL PROJECT IMPACTS AS 
REQUIRED BY NEPA AND CEQA AND PROPOSE APPROPRIATE 
AND FEASIBLE MITIGATION MEASURES 

 
A meaningful analysis and evaluation of all potentially significant 

environmental effects of a project is central to the purposes behind NEPA and 
CEQA.  NEPA requires that agencies take a “hard look” at the environmental 
consequences of a proposed action.25  A hard look is defined as a “reasoned analysis 
containing quantitative or detailed qualitative information.”26   

 
An EIS must provide a full and fair discussion of every significant impact, as 

well as inform decision makers and the public of reasonable alternatives which 
would avoid or minimize adverse impacts.27  It should be “concise, clear, to the 
point, and supported by evidence that the agency has made the necessary 
environmental analyses.”28  A concise and clear EIS that is supported by evidence 
ensures that federal agencies are informed of environmental consequences before 
making decisions and that the information is available to the public.29  As the 
                                            
23 40 C.F.R. 1502.2, subd. (g). 
24 CEQA Guidelines, § 15151; 40 C.F.R. 1502.1. 
25 Robertson v. Methow Valley Citizens Council, supra, 490 U.S. at 350; Dubois v. U.S. Dept. of 
Agriculture, supra, 102 F.3d at 1284;. 
26 NEPA Handbook, p. 55. 
27 40 C.F.R. § 1502.1. 
28 Ibid. 
29 Inland Empire Public Lands Council v. U.S. Forest Service (1996) 88 F.3d 754, 758. 



Mr. Iain Fischer, CPUC and 
Mr. Greg Thomsen, BLM 
March 4, 2011 
Page 8 
 
 

2269-008d 

Council on Environmental Quality explains in its regulations, “[e]nvironmental 
impact statements shall serve as the means of assessing the environmental impact 
of proposed agency actions, rather than justifying decisions already made.”30   

 
CEQA is also designed to inform decision makers and the public about the 

potential, significant environmental effects of a project.31  To fulfill this function, 
the discussion of impacts in an EIR must be detailed, complete and “reflect a good 
faith effort at full disclosure.”32  An adequate EIR must contain facts and analysis, 
not just an agency’s conclusions.33  CEQA requires an EIR to disclose all potential 
direct and indirect, significant environmental impacts of a project.34   

 
 As discussed in detail below, the analysis presented by the Draft EIS/EIR 
fails to meet NEPA and CEQA legal standards.  The Draft EIS/EIR fails to disclose 
and evaluate all potentially significant environmental impacts of the Project.  
Specifically, the Draft EIS/EIR fails to analyze the impacts the ESJ Wind Farms 
may have on sensitive biological resources, risks associated with wildfires and 
socioeconomics in the United States. 

 
A. The Project may have significant impacts on sensitive 

biological resources in the United States  
 

1. The Project may have significant impacts to California 
condors in the United States 

 
The California condor is both a federal and State-listed endangered species, a 

California fully-protected species and is protected under the Migratory Bird Treaty 
Act.35  Prohibitions under the Migratory Bird Treaty Act apply to birds in Mexico 
under international conventions between the United States and Mexico.  The BLM 
and CPUC have failed to assess the Project’s impacts to this highly-protected 
species and ensure compliance with the Endangered Species Act, the California 
Endangered Species Act and the Migratory Bird Treaty Act. 

 
                                            
30 40 C.F.R. § 1502.2, subd. (g). 
31 CEQA Guidelines, § 15002, subd. (a)(1). 
32 CEQA Guidelines, § 15151; San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus 
(1994) 27 Cal.App.4th 713, 721-22. 
33 Citizens of Goleta Valley v. Bd. of Supervisors (1990) 52 Cal.3d 553, 568. 
34 Pub. Resources Code, § 21100, subd. (b)(1); CEQA Guidelines, § 15126.2, subd. (a). 
35 See Draft EIS/EIR, p. D.2-51. 
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Development of the Project may impact California condors migrating to the 
United States from Baja California, Mexico.  The Zoological Society of San Diego 
released a satellite map indicating the location fixes of a three-year-old female 
condor that was tracked moving north from the Baja release site across the United 
States/Mexico border.36  The female condor was tracked in the area around La 
Rumorosa where the ESJ Wind Farms would be located, and entered the United 
States near the site of the ESJ Gen-Tie.  This was the first record of a condor 
entering the United States from Baja California, and the first wild condor seen in 
San Diego County since 1910.37   

 
Historically, California condors were found from British Columbia in the 

north to Baja California in the south.38  As of March 31, 2010, there were only 169 
California condors recorded in the wild.39  If the population of California condors 
increases – as is the hope – the species could forage over the site during the lifetime 
of the ESJ Wind Farms.  Operation of the ESJ Wind Farms and the ESJ Gen-Tie, 
however, may impede California condor viability.   

 
Studies have shown that California condors may be vulnerable to turbine 

strikes.40  California condors exhibit behavior and physical features that may put 
them at high risk for wind turbine-related mortality.  For example, condors’ 
flapping flight is very clumsy making them less maneuverable around objects on the 
landscape.41  In addition, because California condors are scavengers, they exhibit 
pronounced curiosity for novel objects in their environment and may, therefore, be 
attracted to wind turbines.42  The San Diego Audubon Society has stated that “there 
is a concern that these wind and transmission line projects would kill condors that 
are and will be re-colonizing the area.”43 

 

                                            
36 The Zoological Society of San Diego, 2008 (Attachment A). 
37 Draft EIS/DIER, p. D.2-52. 
38 H.T. Harvey and Associates, Presence and Movement of California Condors Near Proposed Wind 
Turbines, Ventana Wildlife Society, Nov. 15, 2007, p. 4 (hereafter HT Harvey and Associates, 2007) 
(Attachment B). 
39 Draft EIS/DEIR, p. D.2-52. 
40 HT Harvey and Associates, p. 5. 
41 Ibid. 
42 Id. at pp. 5-6. 
43 Letter from Shannon Dougherty, Conservation Chair, San Diego Audubon Society, to Dr. Jerry 
Pell, NEPA Document Manager, Office of Electricity Delivery and Energy Reliability, p. 2 
(Attachment C).  
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Despite the sensitivity of the species and its recorded occurrence over the 
sites of the ESJ Wind Farms and ESJ Gen-Tie, the Draft EIS/EIR does not contain 
any analysis of the Project’s potential impacts, nor does it propose any specific 
mitigation measures for the species.  In addition, there is no indication that the 
Mexican government has proposed any measures to avoid or mitigate impacts to 
California condors. 

 
The CPUC and BLM must describe the location and design of the ESJ Wind 

Farms so that impacts to California condors may be disclosed and assessed by the 
public and decision makers.  If SEMARNAT has imposed any mitigation measures 
during its approval process, this must also be disclosed in the Draft EIS/EIR.  
Currently, there is no information in the record to ensure that impacts from the 
Project to California condors will not be significant, or that the CPUC and BLM’s 
approval of the Draft EIS/EIR for the ESJ Gen-Tie will comply with federal and 
State law.  The BLM and CPUC must take a hard look at the ESJ Wind Farms’ 
impacts to the California condor in a Revised Draft EIS/EIR. 

 
2. The Project may have significant impacts to Peninsular 

bighorn sheep in the United States 
 

As the Draft EIS/EIR recognizes, Peninsular bighorn sheep are a federally-
endangered and California State-threatened and fully-protected species.44  The 
BLM and CPUC’s failure to describe ESJ Wind Farms in the Draft EIS/EIR has led 
to a failure to assess the overall Project’s impacts to Peninsular bighorn sheep 
moving between Baja California, Mexico and the United States.  

 
According to the United States Fish & Wildlife Service and California 

Department of Fish and Game (“CDFG”), Peninsular bighorn sheep are known to 
occur in the Sierra de Juarez mountains where the ESJ Wind Farms would be 
located.45  San Diego County has also stated that while the U.S. Border Fence is 
normally a barrier for wildlife movement, a portion of the Project parcels are located 
in the mountainous terrain where the border fence is not present.  Thus, according 
to the County, this area “could be considered a wildlife corridor for Peninsular 

                                            
44 Draft EIS/DEIR, p. D.2-56. 
45 Letter from Karen Goebel, Assistant Field Supervisor, U.S. Fish and Wildlife Service and Helen R. 
Birss, Environmental Program Manager, Cal. Dept. of Fish and Game, to Billie Blanchard, Cal. 
Public Utilities Com. and Lynda Kastoll, Bur. of Land Management, Aug. 25, 2008, Enclosure 
(Attachment D). 
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Bighorn Sheep movement between the United States and Mexico.”46   The Draft 
EIS/EIR itself acknowledges that Peninsular bighorn sheep migrate across the 
border to breed with other populations.47   

 
Despite the clear evidence that Peninsular bighorn sheep may move from 

areas affected by the Project to the United States and the Draft EIS/EIR’s own 
recognition of that fact, the document fails to analyze all potential impacts on 
bighorn sheep, or propose any alternatives or measures that would mitigate such 
impacts.  The Draft EIS/EIR must indicate what conditions SEMARNAT has 
imposed to reduce impacts to bighorn sheep from the ESJ Wind Farms component.  
Potential mitigation measures could include limiting construction activities outside 
of the lambing season and period of greatest water need.48  The Draft EIS/EIR must 
also describe fencing on the ESJ Wind Farms site that could funnel or impede 
Peninsular bighorn sheep movement.  

 
3. The Project may have significant impacts to Barefoot 

banded geckos in the United States 
 

The Barefoot banded gecko is a California-threatened species, as well as a 
BLM designated sensitive species.49  This species is secretive and is not easily 
detected; however, it is known from the eastern edge of the Peninsular Ranges from 
Palms to Pines Highway State Route 74 to the Baja California, Mexico border.50  
While the Draft EIS/EIR states that the Barefoot banded gecko has low potential to 
occur on the ESJ Gen-Tie site, the species may occur on the ESJ Wind Farms site 
and migrate to the United States.  For example, the Sunrise Powerlink Project 
RDEIR/SDEIS assumes that the Barefoot banded gecko is present on the ESJ Wind 
Farms site.51 

                                            
46 Letter from Eric Gibson, Director, Dept. of Planning and Land Use, San Diego County, to Dr. Jerry 
Pell, Office of Electricity Deliverability and Energy Reliability, U.S. Dept. of Energy, Nov. 24, 2010, 
Attachment A, p. 3 (Attachment E); see also photographs of Bighorn sheep crossing rocky terrain in 
Attachment F. 
47 Draft EIS/EIR, p. D.2-59. 
48 See Sunrise Powerlink RDEIR/DEIS, Response to Comment Set F0006, F0006-2. 
49 See Draft EIS/EIR, p. D.2-40; Bur. of Land Management, Special Status Animals in Cal., Including 
BLM Designated Special Status Species <http://www.blm.gov/pgdata/etc/medialib/blm/ 
ca/pdf/pa/wildlife.Par.13499.File.dat/BLM%20Sensitive%20Animal%20Update%20SEP2006.pdf> (as 
of Mar. 3, 2011). 
50 Draft EIS/EIR, pp. D.2-40, D.2-148. 
51 Sunrise Powerlink Project, RDEIR/SDEIS, p. 2-30. 
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If Barefoot banded gecko are indeed present on the ESJ Wind Farms site, 

they could cross the border in the mountainous terrain that is not occupied by the 
border fence and move into the United States.  The Draft EIS/EIR must, therefore, 
evaluate whether Project conditions on the ESJ Wind Farms site will impact the 
Barefoot banded gecko and impede cross-border movement.  This evaluation may 
only be conducted, however, once a full description of the ESJ Wind Farms has been 
provided.   
 

4. The Project may have significant impacts to Golden 
eagles in the United States 

 
The Golden eagle is a State fully-protected species, a CDFG-listed sensitive 

species and on the CDFG watch list, and protected under the Bald and Golden 
Eagle Protection Act, the Migratory Bird Treaty Act and the Lacey Act.52  Sempra 
Energy contracted San Diego Zoo Conservation Research to conduct a full-scale 
survey and analysis of Golden eagle population characteristics, habitat use and 
movement behaviors throughout the planned ESJ Wind Farms site.53  Researchers 
from San Diego Zoo Conservation Research surveyed the area for three days via 
helicopter.54  During the survey four nests were observed along with several Golden 
eagles.55   

 
Because Golden eagles and nests were observed on the ESJ Wind Farms site, 

development of the ESJ Wind Farm may significantly impact Golden eagles in 
Mexico, as well as Golden eagles that may forage over land in the United States.  As 
the Draft EIS/EIR recognizes, it is unlikely that Golden eagles would nest within 
the immediate vicinity of wind turbines.56  Construction of the ESJ Wind Farms 
could, therefore, lead to nest abandonment.   

 
Construction of the wind turbines may also lead to direct mortality of Golden 

eagles.  The propensity of Golden eagles to seek out strong winds to gain elevation 
without expending much flying effort can bring the birds into proximity with wind 
                                            
52 See Draft EIS/EIR, p. D.2-149. 
53 James Sheppard, Golden Eagle Helicopter Survey (Mar. 23, 2009) 
<http://blogarchives.sandiegozoo.org/blog/2009/03/23/golden-eagle-helicopter-survey/> (as of Mar. 3, 
2011) (hereafter Sheppard, 2009). 
54 Ibid. 
55 Ibid. 
56 Draft EIS/EIR, p. D.2-175. 
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turbines.57  Finally, because Golden eagles can range hundreds of miles while 
foraging for their food, nest abandonment and mortality caused by development of 
the ESJ Wind Farms, could impact Golden eagles that normally forage over the 
United States.58     
 
 It is unclear whether Sempra has released the findings of the Golden Eagle 
Helicopter Survey to the public and decision makers.  A search of documents on the 
DOE, CPUC and Sempra Web sites did not reveal the Survey.  It is also unclear 
whether SEMARNAT has imposed any conditions on the Applicant to reduce 
impacts to Golden eagles.  This information must be provided in a Revised Draft 
EIS/EIR that is released to the public.  The current Draft EIS/EIR prepared by 
BLM and the CPUC fails to adequately analyze the potential impacts to this species 
of the ESJ Wind Farms and the ESJ Gen-Tie.  
 

5. The Project may have significant impacts to the Quino 
checkerspot butterfly in the United States 

 
The Quino checkerspot butterfly is a federally-listed endangered species.59  

Although it is unclear whether focused, protocol-level surveys for this species were 
conducted on the ESJ Wind Farms site, the Sunrise Powerlink RDEIR/SDEIS 
concluded that Quino checkerspot butterfly may occur on the site.60  In comments 
on the Sunrise Powerlink, the Center for Biological Diversity and the Sierra Club 
stated that the Quino checkerspot butterfly population in the United States is 
linked to the population in Mexico and may depend on it for its health.61  Thus, 
impacts to Quino checkerspot butterfly populations in Mexico may indirectly impact 
populations in the United States.  The Draft EIS/EIR must describe the ESJ Wind 
Farms and assess the likelihood that Quino checkerspot butterfly may occur on the 
site so that the public and decision makers can assess the impacts.   

 

                                            
57 Sheppard, 2009. 
58 See ibid. 
59 Draft EIS/EIR, p. D.2-39. 
60 Sunrise Powerlink RDEIR/DEIS, p. 2-15. 
61 Letter from Steven Siegel, Staff Attorney, Center for Biological Diversity and Justin Augustine, 
Staff Attorney, Center for Biological Diversity, to CPUC/BLM re Recirculated draft environmental 
impact report/supplemental draft environmental impact statement for the Sunrise powerlink 
transmission project, Aug. 25, 2008, p. 4-810. 
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6. The Project may have significant impacts on the goals of 
Las Californias Binational Reserve Conservation 
Initiative 

 
The Nature Conservancy, the Conservation of Biology Institute and 

Pronatura prepared Las Californias Binational Conservation Initiative in 2004 to 
foster a shared conservation vision for the United States/Mexico border.62  The 
border region is home to more than 400 endangered, threatened and sensitive 
species.63  This sensitive area is being rapidly destroyed, however, by urbanization 
of the San Diego, Tijuana and Tecate regions and their adjacent suburbs.64     

 
The Initiative and the importance of the area to biodiversity are not 

mentioned in the Draft EIS/EIR.  Unchecked development of the Project may 
undermine the goals of Las Californias Binational Conservation Initiative and 
destroy biological resources in both the United States and Mexico.  The BLM and 
CPUC must include a complete description of the Project and take a hard look at its 
potential impacts so that a complete picture of the Project’s impacts to biodiversity 
can be understood. 
 

B. The Project may have potentially significant impacts to the 
United States associated with wildfire hazards 

 
The Draft EIS/EIR recognizes that wildfires caused by the wind turbines in 

Mexico could have significant impacts on resources in the United States.65  It fails 
to describe, however, the location of the wind turbines and measures that will be 
taken to reduce potential fire risks from the turbines.  The lack of information 
contained in the Draft EIS/EIR undermines a meaningful analysis of the Wind 
Farms’ impacts.    

 
There is a high risk of fire from wind turbine power generation.  The 

Confederation of Fire Protection Associations (“CFPA”) in Europe developed 
Guidelines to protect against wind turbine fires.  In the Guidelines, CFPA states 
                                            
62 See Pronatura, Conservation Biology Institute and the Nature Conservancy, Las Californias 
Binational Conservation Initiative:  A Vision for Habitat Conservation in the Border Region of 
California and Baja California, Sept. 2004 (hereafter Las Californias Binational Conservation 
Initiative).   
63 Id. at p. 1. 
64 Id. at p. 3. 
65 Draft EIS/EIR, p. A-4. 
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that fire damage may be caused by machinery breakdowns, electrical installations 
and resonant circuits.66  The most frequent causes of wind turbine fires, however, 
are lightening strikes.67  The risk of lightning strikes is elevated due to the exposed 
locations (often at a higher altitude) and the large height of the turbines.68  If a 
turbine is struck by lightning it may cause damage to the turbine itself, secondary 
fires on the ground where the turbine is located and service interruption exposure.69 
 
 The ESJ Wind Farms would also be located in an area of high wildfire risk.  
In Mexico, wildfires can spread rapidly to the west and south, all the way to the 
Mexican coastal communities.70  Despite the high risk of fire associated with the 
turbines themselves and due to the location of the ESJ Wind Farms, the Draft 
EIS/EIR only considers the impacts to Mexico from ignition caused by the Tule 
Wind turbines.71  The Draft EIS/EIR does not assess whether ignition caused by the 
ESJ Wind Farms or other Project components could include loss of personal 
property, injury, or loss of life as well as environmental impacts in the United 
States.   
 
 The Draft EIS/EIR must describe the location of the turbines, any fire safety 
measures that have been imposed by SEMARNAT and any emergency response 
plans that are in place to avoid catastrophic wildfires.  Without this information the 
BLM and CPUC cannot adequately analyze all impacts of the ESJ Wind Farms to 
the United States. 
 

C. Transmitting energy from the ESJ Wind Farms through the 
ESJ Gen-Tie may have potentially significant socioeconomic 
impacts to the United States 

 
The Draft EIS/EIR fails to address the socioeconomic impacts of developing 

large-scale renewable energy projects in Mexico rather than in the United States.  
The Draft EIS/EIR also fails to address the related socioeconomic effects caused by 
the ESJ Gen-Tie and East County Substation’s facilitation of future renewable 
energy projects in Mexico, as opposed to development of this important burgeoning 
                                            
66 CFPA Europe, European Guideline, Wind turbines fire protection guideline, Guideline No. 
22:2010F, Apr. 19, 2010, pp. 7-9 (hereafter Wind Turbine Fire Guidelines) (Attachment G). 
67 Id. at p. 10. 
68 Ibid. 
69 Id. at pp. 6-7. 
70 Draft EIS/EIR, p. D.15-24. 
71 Id. at pp. D.15-24 to 25. 
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industry in Southern California.  The BLM and CPUC must revise the 
socioeconomic impact analysis in a Draft EIR/EIS that is recirculated to the public.  

 
Under CEQA, an EIR must identify and focus on the significant 

environmental impacts of a project.  Specifically, the “[d]irect and indirect 
significant effects of the project on the environment shall be clearly identified 
and described, giving due consideration to both the short-term and long-term 
effects.”72  Both direct and “reasonably foreseeable” indirect consequences 
must be considered when determining the significance of a project’s 
environmental effect.73  When the economic or social effects of a project cause 
a physical change, this change is to be regarded as a significant effect in the 
same manner as any other physical change resulting from the project.74 

NEPA’s requirement for analyzing socioeconomic impacts is similar to 
CEQA’s.  Under NEPA, the federal agency preparing an EIS must analyze social 
and economic impacts if they are interrelated with physical impacts.75  Federal 
agencies have the additional responsibility to analyze a project’s effects with respect 
to environmental justice.76  Further, a Presidential Permit required for 
transmission must be “consistent with the public interest.”77  Thus, federal agencies 
have a heightened duty to consider the socioeconomic impacts that would be caused 
by a proposed project. 

Renewable energy development in Mexico may supplant renewable energy 
development in the United States.  Because renewable energy jobs are critical to the 
health of San Diego and Imperial Counties’ economies, facilitating renewable 
energy development in northern Mexico may cause adverse physical changes to the 
environment in the United States, such as urban decay and blight.  Because urban 
                                            
72 CEQA Guidelines, § 15126.2, subd. (a). 
73 CEQA Guidelines, § 15064, subd. (d). 
74 CEQA Guidelines, § 15064, subd. (e); Bakersfield Citizens for Local Control v. City of Bakersfield 
(2004) 124 Cal.App.4th 1184, 1205. 
75 See 40 C.F.R. § 1508.14; see also, e.g., Rochester v. U.S. Postal Service (1976) 541 F.2d 967 (placing 
postal service center outside urban core could cause increased commuting, loss of inner-city jobs and 
moving to suburbs, leading to economic and physical downtown deterioration and downtown post 
office abandonment, all contributing to urban decay and blight). 
76 See Exec. Order No. 12898, 59 Fed. Reg. 7629 (Feb. 16, 1994); see also Dept. of Justice, Guidance 
Concerning Environmental Justice <http://www.justice.gov/archive/enrd/ejguide.html> (as of Mar. 3, 
2011). 
77 Exec. Order No. 10485, § 1, 18 Fed. Reg. 5397 (Sept. 3, 1953) (as amended by Exec. Order No. 
12114, 44 Fed. Reg. 1957 (Jan. 4, 1979)). 
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decay is a potentially significant physical change to the environment, the CPUC and 
BLM must analyze the socioeconomic impacts and propose any necessary mitigation 
measures. 

1. Renewable energy development in northern Mexico may 
supplant development in California 

 
Both the federal government and California have adopted polices, provided 

incentives and established goals to increase renewable energy development in the 
United States.  One of the purposes behind the push for renewable energy 
generation in the United States is to foster economic growth and create employment 
opportunities in the United States.  Federally, renewable energy generation is 
facilitated through federal tax credits and the American Recovery and 
Reinvestment Act.  

 In California, the Renewables Portfolio Standard (“RPS”) sets some of the 
most ambitious renewable energy standards in the country.  The RPS program, 
administered by the CPUC, the California Energy Commission and Air Resources 
Board, requires investor-owned utilities, electric service providers, publicly owned 
utilities and community choice aggregators to increase procurement from eligible 
renewable energy resources.  In 2002, the Legislature established the original goal 
of 20% RPS by 2020 and in 2006 accelerated that goal.  Since then, Governor 
Schwarzenegger increased that goal by Executive Order to 33% RPS by 2020.  If 
enacted, pending legislation would codify the 33% RPS standard.78 

Despite the federal incentives and State mandates, facilitating renewable 
energy development in Mexico may supplant renewable energy development in the 
United States.  First, on average, renewable energy is significantly more expensive 
to generate than energy derived from conventional fossil-fuel production.79  
Utilities, therefore, only procure the renewable energy capacity they are required to 
by law.  In California, the RPS allows utilities to pass the increased costs of 

                                            
78 See Sen. Bill No. x1 2, as introduced Feb. 1, 2011 < http://www.leginfo.ca.gov/pub/11-
12/bill/sen/sb_0001-0050/sbx1_2_bill_20110201_introduced.html> (as of Mar. 3, 2011); see also Sen. 
Bill No. 23, as introduced Dec. 6, 2010 <http://www.leginfo.ca.gov/pub/11-12/bill/sen/sb_0001-
0050/sb_23_bill_20101206_introduced.pdf> (as of March 3, 2011). 
79 See Div. of Ratepayer Advocates, Green Rush: Investor-Owned Utilities’ Compliance with the 
Renewables Portfolio Standard (Feb. 2011), p. 7 <http://www.dra.ca.gov/NR/rdonlyres/0CB0B986-
E93B-462A-BA62-804EDAE43B82/0/DRAReportPUBLICVERSIONFeb2011.pdf> (as of March 3, 
2011). 
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renewable energy along to retail consumers.  Retailers do not have an incentive to 
procure renewable energy beyond the amount required to fulfill their RPS target.  
In this zero-sum game, the more renewable energy projects in Mexico deliver 
electricity to satisfy California’s RPS, the less demand there will be for renewable 
energy development in California.   

Further, transmission capacity in Southern California and in the Project area 
is limited, even with the recently approved Sunrise Powerlink.  Thus, if more 
renewable and conventional energy projects built in Mexico use transmission in the 
United States, there will be less available transmission capacity for renewable 
energy development in the United States.  The loss of domestic jobs to Mexico will 
adversely affect the regional economy in Imperial County and San Diego County. 

2. Renewable energy jobs are critical to the future health of 
San Diego County and especially Imperial County 

 
As of December 2010, El Centro had the highest unemployment rate among 

American cities, at 28.3%.80  Unemployment rates for Imperial County as a whole 
are similarly well above State and national averages.   

Renewable energy development presents one of the few areas of opportunity 
for economic development in Imperial County.  The CPUC has recognized the 
tremendous potential for renewable energy projects in Imperial County and has 
adopted multiple orders intended to facilitate that development.81 

Developing renewable energy projects in Imperial County has great potential 
to address the demand for renewable energy created by the RPS goals.82  The ESJ 
Wind Farms in Mexico and approval of the ESJ Gen-Tie threaten this development 
by facilitating renewable energy projects in Mexico, where less stringent and 

                                            
80 See U.S. Bur. of Labor Statistics Unemployment Rates for Metropolitan Areas (Dec. 7, 2010) 
<http://www.bls.gov/web/metro/laummtrk.htm> (as of Mar. 3, 2011). 
81 See, e.g., Cal. Public Utilities Com., In the Matter of the Application of San Diego Gas & Electric 
Company (U 902 E) for a Certificate of Public Convenience and Necessity for the Sunrise Powerlink 
Transmission Project. Decision 08-12-058, pp. 63-68; see also Cal. Public Utilities Com., Decision 
Conditionally Accepting Procurement Plans for 2009 Renewables Portfolio Standard Solicitations 
and Integrated Resource Plan Supplements, Decision 09-06-018, §§ 4.1-4.2, 6.3.  
82 See Summit Blue Consulting, LLC, Renewable Energy Feasibility Study (Apr. 2008), pp. 14, 19-20, 
22, 25 <http://www.ivedc.com/CMS/Media/IIDRenewableEnergyStudy_08.pdf> (as of March 3, 2011). 
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protective environmental and labor standards may attract developers seeking to 
minimize costs. 

3. These adverse economic effects will result in blight and 
other physical changes in the environment 

 
Developing the ESJ Wind Farms and approving the ESJ Gen-Tie may well 

lead to a downward economic spiral in the United States.  Investment in a region 
rich in solar and wind resources can be expected to continue as long as there is an 
expectation that renewable energy projects will continue to be proposed in the area.  
In addition, renewable energy development would indirectly stimulate local 
economies through the “economic multiplier effect.”83   

If the ESJ Gen-Tie is approved and renewable energy development emerges 
in northern Mexico instead, market expectations will shift and investment may 
drop off sharply.  With prolonged and potentially deepening economic conditions, 
city and county governments would receive less tax revenue with which to fund 
infrastructure maintenance and improvements and government services.  Further, 
property values would continue to fall, among other economic impacts.  These 
impacts would result in physical impacts, such as deteriorating roads, vacant 
neighborhoods and urban decay.  The Draft EIR/EIS is required to consider these 
indirect physical changes that would result from the Project. 

D. The BLM and CPUC must develop and impose appropriate and 
feasible mitigation measures to reduce or avoid the Project’s 
impacts  

 
Both NEPA and CEQA require that lead agencies address all potentially 

significant impacts through the enforceability of alternatives and mitigation 
measures that will avoid or minimize such impacts.  An EIS must provide a full and 
fair discussion of every significant impact, as well as inform decision makers and 
the public of reasonable alternatives which would avoid or minimize adverse 
impacts.84  Under CEQA, an EIR must not only discuss measures to avoid or 
minimize adverse impacts, but must ensure that mitigation conditions are fully 
enforceable through permit conditions, agreements or other legally binding 

                                            
83 See id. at pp. 26, 91. 
84 40 C.F.R. § 1502.1. 
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instruments.85  A CEQA lead agency is precluded from making the required CEQA 
findings unless the record shows that all uncertainties regarding the mitigation of 
impacts have been resolved; an agency may not rely on mitigation measures of 
uncertain efficacy or feasibility.86  This approach helps “insure the integrity of the 
process of decision by precluding stubborn problems or serious criticism from being 
swept under the rug.”87 

 
 As discussed above, the failure of the BLM and CPUC to describe the ESJ 
Wind Farms in the Draft EIS/EIR precluded a meaningful analysis of all of the 
Project’s impacts.  The BLM and CPUC failed to take a hard look and appropriately 
analyze all of the Project’s impacts to biological resources, hazards associated with 
wildfires and socioeconomics in the United States.  The Project’s impacts to the 
United States may be significant.   
 
 The BLM and CPUC must, therefore, identify all potentially significant 
impacts of the Project and impose measures to reduce or avoid the Project’s impacts 
to resources in the United States.   

 
III. SAN DIEGO COUNTY AND THE DEPARTMENT OF ENERGY MUST 

RELY ON A JOINT ENVIRONMENTAL REVIEW DOCUMENT THAT 
SATISFIES THE REQUIREMENTS OF BOTH NEPA AND CEQA TO 
SUPPORT THEIR APPROVALS OF THE ESJ GEN-TIE PROJECT 

 
Under NEPA, if a project requires state approval, the federal agency must 

cooperate with state and local agencies “to the fullest extent possible to reduce 
duplication between NEPA and state and local requirements.”88  This includes the 
preparation of a joint federal and state environmental review document so that one 
document will comply with all applicable laws.89  Similarly, under CEQA, State and 
local agencies are encouraged to use a federal EIS, if the previously prepared EIS 
complies with CEQA.90 

 
                                            
85 CEQA Guidelines, § 15126.4, subd. (a)(2). 
86 Kings County Farm Bur. v. County of Hanford (1990) 221 Cal.App.3d 692, 727-28 (groundwater 
purchase agreement found to be inadequate mitigation because there was no record evidence that 
replacement water was available.) 
87 Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 935. 
88 40 C.F.R. § 1506.2, subd. (b). 
89 40 C.F.R. § 1506.2, subd. (c). 
90 CEQA Guidelines, § 15221, subd. (a). 
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The CPUC and San Diego County must ensure that DOE’s Draft EIS 
incorporates CEQA’s requirements so that one document will comply with all 
applicable laws.  Preparation of a single Draft EIS/EIR is essential because the 
alternatives and mitigation measures proposed by the DOE’s Draft EIS and 
BLM/CPUC’s Draft EIS/EIR are inconsistent and in conflict.  The inconsistencies 
between the two documents undermine the public review process because it is not 
apparent how the differences between the two documents will be reconciled.  The 
CPUC/San Diego County and DOE may select for approval two conflicting 
alternatives or impose conflicting mitigation measures.   
 

1. The alternatives for the ESJ Gen-Tie proposed by the 
BLM and CPUC in the Draft EIS/EIR are inconsistent and 
contrary to the alternatives proposed by the DOE in its 
Draft EIS 

 
The BLM/CPUC and the DOE have proposed inconsistent and contrary 

alternatives to the proposed ESJ Gen-Tie.  Under NEPA, the alternatives analysis 
is considered the “heart” of the EIS.91  CEQA also requires that an EIR provide a 
discussion of project alternatives that allow meaningful analysis and informed 
public participation.92  Evaluation of alternatives should present the proposed 
action and all the alternatives in comparative form, clearly define the issues and 
provide a clear basis for choice among the options.   

 
Because the alternatives analyses at issue here are inconsistent, the public 

cannot meaningfully evaluate the various alternatives or understand the basis of 
the agencies’ choices.  San Diego County must work with the DOE to revise the 
proposed alternatives so that agency decision making is based on a single, 
consistent document.  The County may not support its Major Use Permit for the 
ESJ Gen-Tie based on an analysis that is in conflict with DOE’s review. 

 
DOE only considered two action alternatives in its Draft EIS:  a double-

circuit 230-kV transmission line and a single-circuit 500-kV transmission line.93  It 
dismissed an alternative transmission route from further analysis because the 
proposed location of the ECO Substation would make the distance of the route 

                                            
91 40 C.F.R. § 1502.14. 
92 Laurel Heights Improvement Assn. v. Regents of Univ. of California (1988) 47 Cal.3d 376, 403-04. 
93 U.S. Dept. of Energy, Energia Sierra Juarez U.S. Transmission Line Project, Draft Environmental 
Impact Statement, Aug. 2010, p. S-4 to S-6 (hereafter DOE DEIS). 
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infeasible and impractical.94  It also dismissed an underground transmission line 
alternative based on its determination that an underground failure can be more 
difficult to locate and repair, construction of an underground alternative would 
require greater ground disturbance and be more expensive and EMF exposure may 
be greater.95  The 230-kV transmission line was identified as the preferred 
alternative.   

 
The Draft EIS/EIR prepared by the BLM and CPUC proposed four 

alternatives, two of which included an underground transmission line and two of 
which included an overhead alternate route.96  The overhead alternate route 
alternative was designated as the “environmentally superior alternative.”97 The 
BLM-Preferred Alternative, however, was an underground alternate route 
alternative.98   

 
The Draft EIS/EIR’s alternatives are alternatives that were expressly 

dismissed from further consideration by the DOE.  In addition, each agency – San 
Diego County, the BLM and the DOE -- selected a potentially conflicting 
alternative.  For example, it is possible that San Diego County could select a 500-kV 
overhead alternate alignment, the BLM could select a 500-kV underground 
alignment and the DOE could select a 230-kV overhead line.  Because the DOE 
released the Draft EIS months before the BLM and CPUC released the Draft 
EIS/EIR, the agencies should have been on notice that these alternatives were 
considered infeasible by the DOE.  Nowhere in the Draft EIS/EIR, however, is the 
inconsistency between the two alternatives analyses explained.    

  
It is impossible for the public to assess whether the alternatives to the ESJ 

Gen-Tie proposed in the Draft EIS/EIR are actually feasible.  It is also impossible 
for the public to understand the basis behind San Diego County, the BLM and the 
DOE’s choice of a preferred alternative.  Because an adequate alternatives analysis 
is so critical to both a NEPA and CEQA analysis, the DOE and San Diego County 
must coordinate to produce a single alternatives analysis that will allow the public 
and decision makers to meaningfully evaluate alternatives to the proposed action. 

 

                                            
94 Id. at p. S-11. 
95 Id. at pp. S-11 to 12. 
96 Draft EIS/EIR, p. C-26 to 27. 
97 Id. at pp. E-30, E-32. 
98 Id. at p. E-34. 
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2. The Mitigation Measures proposed by the BLM and 
CPUC in the Draft EIS/EIR are inconsistent and in 
conflict with the Mitigation Measures proposed by the 
DOE in its Draft EIS 

 
The BLM/CPUC and the DOE have proposed inconsistent and contrary 

mitigation measures in their environmental documents.  Under NEPA, a Draft EIS 
must include a discussion of the “means to mitigate adverse environmental 
impacts.”99  Mitigation measures must be discussed for all impacts, even those that 
by themselves would not be considered significant.100  While NEPA does not require 
agencies to actually adopt these mitigation measures, CEQA does mandate that 
agencies adopt feasible mitigation measures to lessen or avoid otherwise significant 
adverse impacts.101   

 
The mitigation measures discussed by the BLM and CPUC in the Draft 

EIS/EIR are inconsistent with the mitigation measures discussed by the DOE in its 
Draft EIS.  As a result of the inconsistencies, it is impossible for the public to 
conclude which mitigation measure will be adopted for the ESJ Gen-Tie.  San Diego 
County must work with the DOE to revise the proposed mitigation measures so that 
the agencies rely on a single, consistent document to support their actions.  The 
possibility that the DOE and the County may both rely on inconsistent measures to 
mitigate the Project’s impacts creates a question about the enforceability of the 
measures.  Under CEQA, a California agency may not rely on mitigation measures 
of questionable enforceability.   

 
For example, while both the Draft EIS prepared by the DOE and the Draft 

EIS/EIR prepared by the BLM and CPUC propose acquisition of compensation land, 
the requirements for compensation land differs.  The DOE states that to 
compensate for the loss of native scrub habitat that would be disturbed during 
construction, the Applicant would place a portion of the Project site under a 
conservation easement for preservation.  According to the Draft EIS, the Applicant 
has proposed placing the easement on a portion of its property east of the 

                                            
99 40 C.F.R. § 1502.16, subd. (h). 
100 Council on Environmental Quality, Forty Most Asked Questions Concerning CEQ’s National 
Environmental Policy Act Regulations, Question 19(a). 
101 Pub. Resources Code, §§ 21002, 21081, subd. (a); CEQA Guidelines, §§ 15002, subd. (a)(3), 15021, 
subd. (a)(2), 15091, subd. (a)(1). 
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transmission line that could be up to 15 acres in size.102  The BLM and CPUC, 
however, state that to compensate for all permanent impacts to vegetation, 
combination habitat and restoration is required at a minimum of a 1:1 ratio or as 
required by the permitting agencies.  The Draft EIS/EIR also requires that all 
habitat compensation and restoration on private lands include long-term 
management and legal protection assurances.103 

 
From these two mitigation measures, it is clear that the Applicant must 

compensate for permanent impacts to native vegetation.  It is not clear, however, 
whether the Applicant must compensate for impacts that only occur during 
construction or all permanent impacts, or where and how much land would be put 
into easement.  There is also no provision in the Draft EIS prepared by the DOE 
that the compensation land will have long-term management and legal protection 
assurances. 

 
Because CEQA requires agencies to rely on specific enforceable mitigation 

measures in their environmental review documents, San Diego County may not rely 
on these inconsistent mitigation measures to support its Major Use Permit.  The 
Applicant and the public cannot know how much land must be compensated for if 
DOE only requires compensation land for construction impacts, but the BLM and 
CPUC require compensation land for all impacts.  In addition, the Applicant cannot 
know whether to compensate land up to 15 acres or at a ratio of 1:1.  If the 
Applicant’s duties to mitigate are unclear, the public and the decision makers 
cannot meaningfully assess whether impacts to native vegetation have indeed been 
mitigated. 

 
San Diego and the DOE must work together to produce a single document 

that properly lays out mitigation measures to reduce and avoid the impacts 
associated with the ESJ Gen-Tie.   
 
IV. CONCLUSION 
 

The BLM and CPUC have failed to produce an environmental review 
document that complies with NEPA and CEQA.  The Draft EIS/EIR undermines 
public disclosure and informed decision making by failing to provide an accurate 
and complete description of the Project.  The EIS/EIR also failed to take a hard look 
                                            
102 DOE DEIS, p. S-20. 
103 Draft EIS/EIR, pp. D.2-129 to 130. 
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