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July 29, 2015 

BY E-MAIL & HAND DELIVERY 
 
Mary Jo Borak 
California Public Utilities Commission 
c/o Environmental Science Associates 
550 Kearny Street, Suite 800 
San Francisco, CA 94108 
mpwsp-eir@esassoc.com  
 

Re: A.12-04-019 - Monterey Peninsula Water Supply Project,  
Marina Coast Water District’s Comments in Response to  
July 9, 2015 Notice to All Parties,      

 
Dear Ms. Borak: 
 

Thank you for the opportunity to comment on the July 9, 2015 Notice to All Parties 
(“July 9 Notice”) of the Energy Division (“Energy Division”) of the California Public 
Utilities Commission (the “Commission” or the “CPUC”) and the Energy Division’s possible 
decision, referenced therein, to recirculate the Monterey Peninsula Water Supply Project 
(“MPWSP” or “project”) Draft Environmental Impact Report (“DEIR”) that was issued by 
the Energy Division under the California Environmental Quality Act (“CEQA”) on April 30, 
2015.  Marina Coast Water District (“MCWD”) provides the following responses to the three 
questions posed in the July 9 Notice, which extended the MPWSP DEIR comment period to 
September 30, 2015.  As noted in these responses, changed circumstances and new 
information identified by the CPUC and described in the July 9 Notice require recirculation 
of the DEIR.  We also provide a preliminary statement regarding procedural issues 
associated with the DEIR and the DEIR’s groundwater analysis that independently require 
recirculation under CEQA.   
 

1. CEQA mandates the CPUC obtain an independent evaluation of the accuracy 
and credibility of the work performed by Dennis Williams or Geoscience on the 
DEIR and all groundwater modeling for the MPWSP; the independent analysis 
must be made available to the public as part of a revised and recirculated DEIR. 

As explained in the Introduction to the MPWSP DEIR, before considering whether to 
approve the MPWSP or its alternatives, the Commission must “certify” a final EIR.  
According to the CEQA Guidelines, “certification” consists of three separate steps.  The 
Commission must conclude, first, that the document “has been completed in compliance with 
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CEQA”; second, that the Commission has reviewed and considered the information within 
the EIR prior to approving the project; and third, that the EIR “reflects the [Commission’s] 
independent judgment and analysis.” (Cal. Code Regs., tit. 14 (“CEQA Guidelines”), § 
15090, subd. (a), italics added; see also Pub. Resources Code, § 21082.1, subd. (c)(3) [lead 
agency must make finding that the document reflects the agency’s independent judgment].) 
Here, revision and recirculation of the DEIR is required for the CPUC to comply with these 
requirements. 

 
The CPUC has acknowledged that the existing groundwater modeling and analysis is 

neither unbiased nor independent; as such, it cannot provide a basis for the CPUC’s 
independent analysis and conclusions in the MPWSP DEIR regarding the project’s potential 
impacts to the Salina Valley Groundwater Basin (“SVGB”).  This information is critical to 
the public’s understanding and, as such, the DEIR must be recirculated for review.1  (See 

                                                
1 Furthermore, the deficient groundwater modeling and impacts analysis in Chapter 4.4 of the 
DEIR also affects the DEIR’s analysis and conclusions in: 

- Chapter 2 (Water Demand, Supplies, and Water Rights), including but not limited to 
Chapter 2’s inaccurate assumptions and conclusions regarding the MPWSP’s potential 
injuries to the SVGB, the amount of water that would need to be returned to the SVGB 
and the method of return, and compliance with state, regional and local water law and 
regulations, as well as apparently inaccurate and excessive sourcewater requirements and 
system demand figures. 

- Chapter 3 (Project Description), including but not limited to Chapter 3’s inaccurate 
assumptions and conclusions regarding the MPWSP’s supply projections, the amount of 
return water required, and the alternatives for returning water to the SVGB. 

- Chapter 4 sections, including but not limited to 4.2 (Geology, Soils, and Seismicity); 4.3 
(Surface Water Hydrology and Water Quality); 4.5 (Marine Resources); 4.7 (Hazards 
and Hazardous Materials); 4.8 (Land Use, Land Use Planning, and Recreation); and 
4.13 (Public Services and Utilities), which also rely on the inaccurate and unsupported 
Geoscience modeling and assumptions in analyzing potential impacts. 

- Chapter 5 (Cumulative Impacts), including but not limited to Chapter 5’s inaccurate 
assumptions and conclusions regarding the MPWSP’s potential cumulative impacts, 
which are based on the corresponding Chapter 4 sections as well as Geoscience’s 
modeling and assumptions of cumulative conditions. 

- Chapter 6 (MPWSP Variant), including but not limited to the Variant’s potential 
groundwater impacts as well as Geoscience’s modeling of the Variant. 

- Chapter 7 (Alternatives), including but not limited Geoscience’s modeling of the intake 
alternatives, as well as Geoscience’s input eliminating potential alternatives (including 
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July 9 Notice, pp. 1 and 2.) In fact, the CPUC itself did not even have the data from the 
MPWSP’s groundwater modeling “in its possession” over a month after the DEIR was 
published.  (See Exhibit 1 [CPUC Response to MCWD Data Request, dated July 1, 2015].) 2 
For these reasons, the CPUC must recirculate the DEIR after it has evaluated the DEIR’s 
adequacy and objectivity in order to comply with CEQA.   

 
CEQA requires state agencies independently review those parts of a draft EIR 

provided by an applicant—before the document is circulated for public review.  (CEQA 
Guidelines, § 15084, subd. (e) [“subject the draft to the agency's own review and analysis”].) 
The Guidelines are clear: (e).) “The draft EIR which is sent out for public review must reflect 
the independent judgment of the Lead Agency.  The Lead Agency is responsible for the 
adequacy and objectivity of the draft EIR.” (Ibid., italics added.) As the First District Court 
of Appeal explained, CEQA allows an agency to use an applicant-prepared draft EIR “only 
so long as the agency applies its ‘independent review and judgment to the work product 
before adopting and utilizing it.’ [Citations.]” (Eureka Citizens for Responsible Government 
v. City of Eureka (2007) 147 Cal.App.4th 357, 369, emphasis added.) As the July 9 Notice 
acknowledges, the requisite independent review did not occur here.  Therefore, the CPUC 
must obtain an independent peer review of the DEIR modeling, including consideration of 
the slant test well monitoring results, and circulate a revised DEIR based on that peer review 
that reflects the CPUC’s “independent judgment,” in order to comply with CEQA.   
 

Documents recently provided by Cal-Am and the CPUC in response to MCWD’s data 
requests provide further evidence of the need to recirculate the DEIR.  These documents 
demonstrate that Cal-Am’s consultant (Geoscience Services, Inc. (“Geoscience”)) and Cal-
Am’s Hydrogeology Working Group (“HWG”), which consists exclusively of 
representatives of the applicant, project proponents and “settling parties,” directed and 
controlled the investigation, assumptions, modeling, and conclusions utilized in the DEIR’s 
discussion of groundwater impacts.  (See e.g. CAW-MCWD 04792-04793.)3 Allowing only 

                                                                                                                                                       
but not limited to alternative locations and Ranney collectors), and the DEIR’s 
discussion of the Environmentally Superior Alternative (7.12). 

2 Apparently, the California-American Water Company (“Cal-Am”) does not have the data 
that MCWD sought from the Commission either. (See Exhibit 2, pp.  10-16, response to 
requests 2-6 through 2-13 [Response of Cal-Am to MCWD Data Request, dated June 15, 
2015].) 
3 Not only did Cal-Am’s consultant Geoscience prepare the groundwater modeling and 
analysis used for the DEIR’s groundwater analysis – the CPUC’s environmental consultant 
shared the draft model with only a few settling parties through the HWG and improperly 
attempted to cloak disclosure of the model under the settlement agreement.  (See e.g., CAW-
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Cal-Am and select settling parties to control the DEIR’s investigation, assumptions, 
modeling, and conclusions (while excluding MCWD and other interested, non-settling 
parties and the public from this process) is improper.  (CEQA Guidelines, § 15084, subd. (e); 
see also Citizens for Ceres v. Superior Court (2013) 217 Cal.App.4th 889, 912 (Citizens for 
Ceres) [“when environmental review is in progress, the interests of the lead agency and a 
project applicant are fundamentally divergent.  While the applicant seeks the agency’s 
approval on the most favorable, least burdensome terms possible, the agency is duty-bound 
to analyze the project’s environmental impacts objectively.”].) Given the importance of the 
hydrogeological modeling on the project’s overall feasibility and the DEIR’s reliance on the 
modeling to evaluate that project’s potential impacts to the over-drafted Marina groundwater 
subarea (“Marina Subarea”) of the SVGB, allowing Geoscience and Cal-Am’s HWG to 
direct this DEIR’s modeling and analysis violates CEQA’s “bedrock” requirements: 

 
Before completion of environmental review and project approval, the law 
presumes the lead agency is neutral and objective and that its interest is in 
compliance with CEQA.  It is this neutral role which could cause it to reject 
the project or certify an EIR supporting one of the project alternatives or 
calling for mitigation measures to which the applicant is opposed.  The 
agency's unbiased evaluation of the environmental impacts of the applicant's 
proposal is the bedrock on which the rest of the CEQA process is based. 

 
(Citizens for Ceres, supra, 217 Cal.App.4th at p. 917; see also Communities for a 
Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70, 88 [holding 
expert’s reliance on undisclosed data regarding baseline does not meet the 
“informational” goals of CEQA and that baseline information provided at the end of 
the process was too little, too late].) In as much as the CPUC is ultimately responsible 
for the adequacy and objectivity of the DEIR before its use, it must recirculate the 
DEIR to address this conflict. 

  
Geoscience and HWG members who directed the DEIR’s investigation, modeling, 

and analysis of groundwater impacts cannot be considered unbiased.  All the members of the 
HWG represent—and are paid by— parties with interests in the approval of the proposed 

                                                                                                                                                       
MCWD 04791-04794, Exhibit 3, especially at 4792, purporting to constrain review and 
dissemination of the draft results by Mr. Durbin.) As a result, the modeling must be included 
in the administrative record, and it is subject to disclosure as a public record.  (Pub.  
Resources Code, §21167.6, subd.  (e); Citizens for Ceres, supra, 217 Cal.App.4th at p.  922.) 
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project.  Mr. Leffler is Cal-Am’s representative.  Mr. Feeney4 and Mr. Durbin represent 
agricultural interests (Salinas Valley Water Coalition and Monterey County Farm Bureau), 
who are also settling parties in A.12-04-019.  Their clients may have an interest in the 
success of the project because they could receive substantial increases in water supplies 
under several variations of the MPWSP.  Finally, while Geoscience’s principal, Mr. 
Williams, was the designated CPUC representative on the HWG, he and Geoscience have 
several serious apparent conflicts of interest, as the CPUC has acknowledged.  MCWD also 
notes that Geoscience has a contract to supervise the construction and monitoring of the 
project’s slant test well,5 and presumably would obtain a similar contract for the overall 
project.  Regardless of whether Mr. Williams personally will receive direct financial benefits 
from the project (which must unquestionably be disclosed), over and above the money he 
and Geoscience receive from Cal-Am and/or other interested parties through consulting 
contracts, the potential future income for him and his business creates an obvious potential 

                                                
4 Recently, Mr. Feeney participated in a panel for the “Final Report: Technical Feasibility of 
Subsurface Intake Designs for the Proposed Poseidon Water Desalination Facility at 
Huntington Beach, of the California Coastal Commission (“Coastal Commission”), dated 
October 9, 2014 (available at 
http://www.coastal.ca.gov/pdf/ISTAP_Final_Phase1_Report_10-9-14.pdf).  Unlike here, that 
panel concluded, in evaluating a different project proposal, that slant wells are unproven 
technology and infeasible.  (See id., pp. 37, 56, 64.) If Mr.  Feeney provided that study to the 
CPUC or HWG, it should have been disclosed and discussed in the DEIR.  Even more 
recently, Mr. Feeney provided several declarations on behalf of Cal-Am in Santa Cruz 
Superior Court proceedings relating to the potential impacts of the project’s slant test well.  
(See declarations attached as Exhibit 4 from MCWD v. California Coastal Commission, 
Santa Cruz Superior Court Case No.  CV180839.) Given Mr. Feeney’s conflicting 
conclusions concerning the viability of slant well technology and his declarations on behalf 
of Cal-Am, he can only be viewed as a proponent of the project. 
5 Mr. Williams’ testimony on behalf of Cal-Am in Santa Cruz Superior Court proceedings 
relating to the potential impacts of the project’s slant test well further evidence his interest in 
the project.  (See excerpts of testimony attached as Exhibit 5 from MCWD v. California 
Coastal Commission.) His bias is demonstrated by testimony that he was 100 percent 
confident that pumping had stabilized in the slant test well after three to five days (ibid., p. 
202-203), despite later test well monitoring results that show the test-well still has not 
stabilized, or at best did not stabilize for weeks after long term-pumping commenced.  (See 
Figure 2-10 of MPWSP Groundwater Monitoring Report No.  7, available at: 
http://www.watersupplyproject.org/Websites/coastalwater/images/LONGTERMPUMPINGR
EPORTNO_7_16_Jun_15.pdf.) It is unquestionable that Mr. Williams is an advocate for the 
use of slant wells for the MPWSP and that he is not impartial.   
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conflict of interest.  Thus, while all four members of the HWG are experienced hydrologists, 
their clients’ interests (and quite possibly their own personal financial interests) may well 
color their analysis.  Therefore, to ensure the objectivity of the MPWSP’s modeling and the 
adequacy of the DEIR (including the DEIR’s assumptions, analysis and conclusions based on 
the Geoscience/HWG modeling), and to allow the Commission to exercise its “independent 
judgment” as required by CEQA, MCWD submits the Commission must obtain a peer 
review from independent hydrologists and groundwater modeling experts that do not 
represent clients with interests in the success of the MPWSP or its alternatives.  Unless an 
independent peer review indicates that those assumptions, analyses and conclusions are 
nonetheless reliable despite the interests of Mr. Williams, Geoscience and the other members 
of the HWG in the project, new modeling that does not rely on the work performed by Mr. 
Williams, Geoscience and other members of the HWG must be undertaken by hydrologists 
who do not have an interest in the project. 
 

In sum, while the courts will uphold an EIR that is not prepared directly by the lead 
agency if substantial evidence demonstrates that the lead agency has independently reviewed 
the EIR and exercised its independent judgment over the document, the courts will not 
permit lead agencies merely to “rubber stamp” analyses prepared by the project applicant or 
others without independently reviewing the analysis and the evidence in support of the 
analysis before circulating the document.  (See e.g., People v. County of Kern (1976) 62 
Cal.App.3d 761, 775.) Therefore, to comply with CEQA, the CPUC must allow the public 
and public agencies, including the parties to A.12-04-019, to comment on the substantial 
evidence (or lack of substantial evidence) demonstrating whether the CPUC has 
independently reviewed the DEIR’s conclusions regarding potential groundwater impacts 
and alternatives.  This will only be possible here if the DEIR is revised and recirculated for 
public comment with new modeling and analysis, performed by an independent expert, or an 
independent and searching peer review of the Geoscience/HWG investigation, modeling, and 
conclusions. 

 
In addition to bringing to light the extent to which the conflicts discussed in the July 9 

Notice may have influenced or, indeed, contaminated the environmental review process for 
the MPWSP, MCWD believes that the Commission, including Energy Division and its 
advisors and consultants, such as Environmental Science Associates (“ESA”), should 
disclose all of their communications with Mr. Williams and Geoscience regarding the 
MPWSP.  The parties are entitled to know whether any biases or opinions that may have 
resulted from a conflict of interest have permeated the views of Energy Division staff and its 
advisors and consultants, which until the July 9 Notice were predicated upon the opinions of 
Mr. Williams and Geoscience.  If that is the case, Energy Division staff and its advisors or 
consultants may not be in a position to exercise “independent judgment” or conduct an 
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independent review of the opinions, analyses, and conclusions of Mr. Williams and the 
HWG.  MCWD will submit a Public Records Act request for such correspondence under 
separate cover.  As a separate matter, MCWD notes its concern that Mr. Williams’ situation 
here, as raised in the July 9 Notice, would appear to constitute the simultaneous advocacy 
and advisory role in the same proceeding that is prohibited under Morongo Band of Mission 
Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731. 

 
Furthermore, MCWD notes that it has not yet received written clarification from the 

Commission as to the extent of the Commission’s search for materials responsive to 
MCWD’s prior requests under the Public Records Act.  (See Exhibit 6, p. 2 [letter of July 1, 
2015 from Mark Fogelman to Fred Harris, requesting confirmation that files of CPUC 
consultants were searched].)  If the Commission’s prior search for materials responsive to 
MCWD’s Public Records Act request did not include the files of its consultants, the 
Commission should renew its search and produce all responsive documents. 
 

2. CEQA requires that the data, models, and assumptions used to support the 
MPWSP DEIR be fully disclosed to the public and public agencies. 

MCWD supports the CPUC’s decision to allow the parties “access to the data, 
models, and assumptions used by Geosciences in the hydrogeology modeling work they have 
performed.” The July 9 Notice requests that the parties advise the CPUC in what form it 
would be most helpful to have data, models, and assumptions, no later than close of business 
on July 30, 2015.  In addition to MCWD’s Public Records Act request to the CPUC and its 
data requests to Cal-Am, dated June 8, 2015,6 and full disclosure of the communications and 
correspondence indicated in Section 1 above, the following is a list of files that MCWD 
requests to complete its review (requested format noted parenthetically): 

 
1. Calibration datasets for the North Marina Groundwater Model and the CEMEX 

model including observed and simulated heads, and observed and simulated flows.  
(Excel spreadsheets.) 

                                                
6 MCWD notes that the CPUC’s and Cal-Am’s responses to MCWD’s initial requests are 
incomplete.  Notably, none of the information requested in Request Nos.  6 through 13 has 
been provided to date, and MCWD renews its request for this information.  Moreover, 
information received from Cal-Am to date has been in part illegible and provided in a 
manner and format that makes review and use of the information extremely difficult or 
impossible.  MCWD has asked Cal-Am to cure these deficiencies, but to date it has not done 
so.  MCWD further notes that the CPUC’s limited responses to MCWD’s requests have been 
appropriately provided in their original (electronic) format, whereas Cal-Am’s responses to 
date have not.   
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2. Spatial distribution and magnitude of recharge simulated by the Salinas Valley 
Integrated Ground and Surface Water Model.  (ArcGIS or spatial input files with 
projection.) 

3. Spatial distribution and magnitude of recharge used as input for the North Marina 
Groundwater Model and the CEMEX model.  (ArcGIS or spatial input files with 
projection.) 

4. Spatial distribution and magnitude of recharge assigned in the scenario versions of the 
North Marina Groundwater Model and the CEMEX models used to predict impacts.  
(ArcGIS or spatial input files with projection.) 

5. ET rates and extinction depths assigned in the North Marina Groundwater Model and 
the CEMEX model.  (ArcGIS or spatial input files with projection if spatially 
variable, otherwise the scalar values.) 

6. Location, stage, and conductance for all rivers and other water bodies simulated in the 
North Marina Groundwater Model and the CEMEX.  (ArcGIS or spatial input files 
with projection.) 

7. Boundary assignments and fluxes for the North Marina Groundwater Model and the 
CEMEX model. 

8. Spatial distribution and magnitude of pumping (and injection) assigned in the North 
Marina Groundwater Model and the CMEX model by model layer.  (ArcGIS or 
spatial input files with projection.) 

9. All files necessary to independently run the North Marina Groundwater Model. 

10. All files necessary to independently run the CEMEX model 

11. Lithological logs and geophysical logs for the Test Slant Well, MW-1, MW-2, 
MW-3, MW-4 and MW-5. 

12. Excel Spreadsheets of transducer data and hand water level measurements used to 
create the graphs in both the following reports: 

 In the latest Test Slant Well Long Term Pumping Monitoring Report 
available, currently Test Slant Well Long Term Pumping Monitoring Report 
No. 12 (8-July-15 - 15-July-15) Dated July 21, 2015 [Data sets for Figures 2-
1 through 2-11],  

 Baseline Water and Total Dissolved Solids Levels Test Slant Well Area, 
Submitted to the Hydrogeologic Working Group Dated April 20, 2015, [Data 
sets for Figures 2-1 to 2-8]. 

MCWD further notes this information should be available to the public and public 
agencies if requested, regardless of whether or not they are parties to the proceeding.  (See 
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Citizens for Ceres, supra, 217 Cal.App.4th at p. 921; Communities for a Better Environment 
v. City of Richmond, supra, 184 Cal.App.4th at p. 88.) 
 

3. CEQA mandates that the CPUC revise and recirculate the MPWSP DEIR as a 
joint CEQA/National Environmental Policy Act (“NEPA”) Document. 

  MCWD joins the request of the Monterey Bay National Marine Sanctuary 
(“Sanctuary”) that the CPUC revise and recirculate the MPWSP environmental document as 
a joint CEQA/NEPA document.   
 

CEQA expressly contemplates that there will be projects in which both CEQA and 
NEPA apply and it specifically provides for such occasions.  (See, e.g., Pub. Resources Code 
§§ 21083.5–21083.7; CEQA Guidelines, §§ 15220–15229, 15063, subd. (a)(2), 15361.) 
CEQA emphasizes agency cooperation and coordination.  “When a project is subject to both 
CEQA and NEPA, state and local agencies are directed to cooperate with federal agencies 
‘to the fullest extent possible to reduce duplication between [CEQA] and [NEPA],’ and such 
cooperation should, if possible, include: “(a) Joint planning processes, [¶] (b) Joint 
environmental research and studies, [¶] (c) Joint public hearings, [and ¶] (d) Joint 
environmental documents.” (Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 278-79, 
citing CEQA Guidelines, § 15226.)  

 
The CEQA Guidelines make specific provisions for a “lead agency to avoid 

duplication in cases where the project is subject to both CEQA and NEPA by either (1) 
preparing joint environmental documents with the federal agency (CEQA Guidelines, §§ 
15222–15223), or (2) consulting with the federal agency with the goal that the environmental 
documents prepared by the federal agency (an EIS or FONSI) will be suitable for use by the 
lead agency in lieu of an EIR or negative declaration (CEQA Guidelines, §§ 15221, 15223).” 
(Nelson v. County of Kern, supra, 190 Cal.App.4th at pp. 278-79.) Here, MCWD submits 
that it would be more appropriate to revise and recirculate the DEIR as a joint CEQA/NEPA 
document than to abandon the existing, flawed DEIR and to rely on the Sanctuary’s EIS 
given the complex local groundwater issues and regulations that are unlikely to be 
adequately addressed in the Sanctuary’s Environmental Impact Statement (“EIS”).   
 

Moreover, as the Sanctuary has pointed out, the DEIR has multiple defects that 
independently require recirculation, including but not limited to: (1) the DEIR’s failure to 
incorporate the “test slant well water quality result”; (2) the DEIR’s inadequate cumulative 
impacts discussion; (3) the DEIR’s inadequate analysis of the MPWSP Variant; and (4) the 
DEIR’s failure to meaningfully assess open water intakes (like the People’s Moss Landing 
project) and other potentially feasible alternatives.  (See Sanctuary’s Comment letter, 
Attachments A & B.)  
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MCWD adds that the DEIR’s rejection of the People’s Moss Landing project 

ostensibly because “the CPUC has no jurisdiction, the applicant has not yet engaged in any 
formal environmental review processes, project effects cannot be reasonably ascertained and 
the timing of its implementation remains uncertain” is no longer accurate and the DEIR must 
be revised and recirculated with an analysis of this potentially feasible alternative.  The Moss 
Landing Harbor District recently released a Notice of Preparation (“NOP”) of an EIR for the 
People’s Moss Landing Water Desalination Project (hereafter, “People’s Project”).  (See 
http://www.mosslandingharbor.dst.ca.us/downloads/NOP_Peoples%20Desal%20-
%20Final%20for%20Publication%20-%202015JUN25%20(2).pdf.) The fact that the release 
of an NOP for the People’s Project was imminent prior to release of the DEIR could easily 
have been ascertained had the CPUC contacted the Moss Landing Harbor District.  There is 
no question whether the lead agency (Moss Landing Harbor District) will consider approving 
the project.  Thus, the fact that the CPUC does not itself have jurisdiction to approve the 
People’s Project does not provide grounds for excluding this alternative under CEQA.  
Moreover, any uncertainty regarding the timing of the approval of the People’s Project 
applies equally to the MPWSP as both projects are currently undergoing environmental 
review.  Rushing the MPWSP’s environmental review, without adequate modeling, is not 
sufficient grounds for excluding the People’s Project, as it is at minimum a potentially 
feasible alternative.   
 

4. MCWD’s Preliminary Statement Regarding Groundwater Analysis and the 
Need to Revise and Recirculate the DEIR. 

Based on MCWD’s participation in the Regional Desalination Project and its more 
recent involvement in environmental review process and litigation relating to Cal-Am’s slant 
test well for the MPWSP, MCWD is intimately familiar with the public’s long-standing 
concerns relating to the project’s potential groundwater impacts to the SVGB.  While all of 
this history is relevant to understanding the project, it is familiar to the Commission and so 
we do not recount it all here.7  However, we do provide a summary of more recent events 

                                                
7 Briefly, MCWD notes the several of the differences between the Regional Desalination 
Project that the Commission approved in D.10-12-16 and the MPWSP.  The Regional 
Desalination Project provided for public ownership of the intake and desalination facilities, 
relied on MCWD’s existing groundwater rights in the SVGB and its agreement to reduce 
existing pumping sufficient to offset withdrawal of the groundwater component of project 
sourcewater from the SVGB, provided for testing to determine which of vertical or slant 
wells would perform best and have the least environmental impact, and provided for well- 
testing and comprehensive groundwater modeling with public agency participation that 
would require the parties and the Commission to explore other alternatives if test results did 
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that should be part of the administrative record and which demonstrate the lack of substantial 
evidence supporting the DEIR’s groundwater analysis and the need for recirculation to 
comply with CEQA.  We also note that the State of California, by and through the recently-
enacted Sustainable Groundwater Management Act (“SGMA”), has clarified that the 
sustainability and management of groundwater resources is a critical issue for local agencies 
that is to be given special protection under the police powers granted them under the SGMA. 

a. Testimony from HWG and CPUC representatives during the slant test well 
environmental review by the City of Marina led the City and the public to 
believe that test well data was necessary and that it would be used in the DEIR to 
evaluate the MPWSP’s groundwater impacts.   

Cal-Am sought approval from the City of Marina to construct a slant test well 
ostensibly because it needed the data for the DEIR here.  It asserted that the timing for the 
slant-test well project was critical for the purposes of satisfying the State Water Resources 
Control Board (“SWRCB”) requirement to assess the feasibility of slant wells for the 
MPWSP and to compile baseline information for the project’s modeling and environmental 
review.  As part of this process, representatives of the HWG and CPUC stressed the 
importance of the test well to validate the MPWSP’s modeling so the EIR could accurately 
assess the MPWSP’s potential groundwater impacts.  Martin Feeney of the HWG testified: 

 
The test well is essential for being able to get the data that allows us to 
validate the models so that we can actually predict the impacts that go 
into the EIR.  We’re at the point now where you can wave your arms about 
the geology, but we need some real data.  We need to stress the system with 
the test well and to figure out how the system actually reacts so we can answer 
the questions about water rights, impacts, all those things come out of the 
actual testing of the test well and looking at the impacts in the monitoring 
wells that we're putting in around it to see how the whole system reacts.  This 
is about a test well that helps us define the actual response of a system to the 
pumping so that we can accurately look at the impacts. 

 
… What is the impact to the basin? You know, what is the impact to existing 
users? You know, I’m being paid by the farm — farmers because they are 
concerned.  It’s about the impacts to the basin.  So we got together, and that’s 
the point is to figure out when you test this well, can it be done without 

                                                                                                                                                       
not bear out the projections relied upon for environmental review and approval, thus ensuring 
a transparent process and flexibility in the direction of the project.   
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impacts? Can it be done that it only takes seawater? That’s the purpose of 
this.  It's a feasibility study. 
 
My personal — my personal opinion is this is a little dicey.  It may not 
work.  Other people have a different opinion.  They think it’s going to work 
fine.  That’s fine.  We’re to the point now where it's just opinion among a 
bunch of qualified experts.  We need to actually drill this thing and stress it.  
That’s the point. 
 
So we get the monitoring wells, we get around the pumping well on all 
sides, we will be able to see what the draw-down effects are, and to be 
able to build a better groundwater model so that the full-scale project, 
should it be moved forward, that the modeling that’s in the EIR, the full 
EIR, can accurately model the impacts of the full-scale project.  We can’t 
build a model to look at the full-scale project until we know what the 
aquifer parameters are, the transmissivity, the storativity, and what the 
boundary condition does to the well draw-down.  That’s the deal. 

 
(City of Marina transcript, pp. 110-111, 295-297, attached as Exhibit 7, emphasis added.) 
 

Eric Zigas of ESA, the CPUC’s environmental consultant, also testified about the 
importance of the test well to inform the EIR’s analysis: 
 

And the Hydrogeology Work Group, you just heard Martin tell you, they 
struggled with concepts and understanding, and they've come to what I think is 
a common understanding of how the basin works.   
 
… But uncertainty really is a — makes for risky decisions, and risk can be 
reduced by gaining knowledge, and the knowledge you can gain from the test 
well will benefit not only Cal-Am, it will benefit every basin user.   
 
… We will also be able to tell you with certainty what the impacts are 
associated with their wells, but we will only (sic) be able to model it without 
the well.  We won’t have real data.  Okay? 
 
So I do encourage you to learn more about your basin, be better informed.  
When we come back in a year with Cal-Am’s application for the Coastal 
Development Permit, that conversation should be more informed.  It should 
be informed by data and information, and that information will be obtained 
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through this test well.  Reduce your risk.  Go ahead and learn the knowledge.  
Learn more about your basin. 
 

(City of Marina transcript, pp. 111-118, attached as Exhibit 7, emphasis added.) 
 
 Thus, both the HWG’s and the CPUC’s representatives testified that the slant test well 
data was needed in order to accurately model the project’s potential impacts to groundwater 
in the MPWSP EIR.  Despite this, the data was not included in the DEIR.  This testimony 
provides ample evidence demonstrating that revision and recirculation are required here.  
MCWD also notes that Mr. Zigas’ testimony, which appears to assume that approval of the 
MPWSP by the CPUC has been pre-determined, indicates a fundamental failure by the 
Commission to engage in the independent analysis that CEQA requires. 

 

b. Slant Test Well Review at the Coastal Commission.   

When the City of Marina determined that an EIR was required before it could 
consider granting Cal-Am’s application for a coastal development permit (“CDP”) for the 
slant test well, Cal-Am chose not to work with the City and instead appealed the City’s 
denial of the permit application without prejudice to the Coastal Commission.  As the DEIR 
recognizes, the Coastal Commission approved CDPs for the MPWSP’s slant test well at the 
CEMEX site in November of 2014.  The Coastal Commission issued the approvals over the 
objections of MCWD and others that approval of the slant test well was premature because it 
improperly segmented the test well from the whole of the MPWSP, failed to analyze and 
mitigate the test well’s potential impacts to the SVGB, failed to consider feasible alternative 
sites, and usurped the City of Marina’s land-use authority, among other defects.  (See 
MCWD Comments to Coastal Commission, attached as Exhibit 8, and Complaint in MCWD 
v. California Coastal Commission, Santa Cruz Superior Court Case No. CV180839, attached 
as Exhibit 9.) When the Coastal Commission approved the slant test well, the Coastal 
Commission overrode the slant test well’s significant and unavoidable impacts to 
Environmentally Sensitive Habitat Areas or “ESHA” (Coastal Commission findings, pp. 3 
and 66, attached as Exhibit 10) and the project’s inconsistency with the City of Marina’s 
LCP (id., pp. 38, 59, and 62.) Its findings stated that the slant test well was needed to assess 
the feasibility, environmental setting, and design of the MPWSP:  
 

… pumping and water quality testing to be conducted during the slant 
well test is necessary to inform the design of a potential full-scale facility.  
Other actions, such as drilling additional boreholes or conducting 
additional modeling, would not be sufficient to characterize the site and 
its potential to provide source water. 
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(Id., p. 60, emphasis added.) When MCWD sought injunctive relief in its lawsuit to enjoin 
construction and operations of the slant test well, the Coastal Commission, SWRCB, and 
Cal-Am argued that any delays to the slant well were against the public interest because the 
information from the slant test well was necessary to inform the MPWSP’s feasibility and 
environmental review, that is, the DEIR.  (See Oppositions, attached as Exhibit 11.)  
 

The Coastal Commission, SWRCB, and Cal-Am statements regarding the necessity of 
the slant test well to inform the CPUC’s environmental review provides additional evidence 
that revision and recirculation of the DEIR is necessary to comply with CEQA.  The CPUC 
should fully incorporate the test well data in its updated modeling prior to recirculating a 
revised DEIR. 

c. Shutdown of the Slant Test Well Provides Further Evidence that the DEIR’s 
Description of the Baseline/Environmental Setting is Inadequate and that the 
DEIR’s Modeling and Impact Analysis Are Not Supported by Substantial 
Evidence.   

The DEIR contains an inadequate description of the baseline/environmental setting 
for groundwater in the Marina Subarea of the SVGB.  The flaws in the DEIR are very similar 
to the flaws in the Coastal Commission’s analysis prepared for the MPWSP slant test well.  
The recent shutdown of the MPWSP slant test well for violating Coastal Commission Special 
Condition No. 11’s drawdown prohibition is illustrative of the problems associated with the 
DEIR’s failure to identify baseline conditions in the project area.   

 
First, there was no pre-defined water level for the Coastal Commission to measure the 

1.5-foot drawdown limit in Special Condition No. 11.  Therefore, it was unclear exactly 
when the test well had to be shut down and what baseline level to use in order to measure the 
project’s drawdown.  (See MCWD June 26, 2015 letter and HGC memorandum to Charles 
Lester regarding Cal-Am’s compliance with Special Condition No. 11 attached as Exhibit 
12.)  

 
Second, due to lack of baseline information there was no way for anyone to determine 

with any level of confidence how much of the drawdown at Monitoring Well No. 4 (MW-4) 
was due to the test well versus other potential causes.  (Ibid.) The allegedly neutral HWG 
initially found the “general consensus of the HWG based on examination of fluctuations and 
trends in water levels, was that the observed fluctuations and downward trends were not due 
to Test Slant Well pumping but rather the result of irrigation pumping cycles and/or regional 
seasonal fluctuations.” (See HWG Memo, dated June 10, 2015, attached as Exhibit 13.) Then 
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a week later, the HWG provided another memo arguing that the slant test well was not the 
cause of the drawdown: 
 

Even under a worst case scenario relating to factors/causes of the regional 
water level declines and slight changes in the downward trend of those 
declines (i.e., not caused by changes in inland pumping or outside influences), 
it seems clear from the data collected so far that if there is any drawdown at 
MW-4S and/or MW-4M—it is less than 0.5 feet and probably closer to 0.2 to 
0.3 feet.  Given an allowable drawdown of 1.5 feet, the water levels are well 
within the allowable limit. 

 
(HWG Memo, dated June 22, 2015, attached as Exhibit 14.) The water levels were not within 
the allowable limit. 
 

In the end, the Coastal Commission agreed with MCWD that the test well had 
exceeded the drawdown limits of Special Condition No. 11 and, therefore, a permit 
amendment is required before Cal-Am may be allowed to restart pumping at the slant test 
well.  (Coastal Commission letter to Cal-Am, dated July 3, 2015, attached as Exhibit 15.) 
Importantly, the Coastal Commission noted that the limited monitoring to date required a 
better characterization of the environmental setting/baseline prior to consideration of an 
amendment to the test well permit, including: 
 

13. Characterization of local/regional effects: The available data suggest the 
monitoring results are affected by several elements other than the pump test – e.g., 
regional pumping regimes, daily changes in agricultural pumping, etc.  We 
recommend the application for the proposed amendment identify and incorporate the 
likely effects of those elements on the data.  For example, the HWG surmises that a 
regular pattern observed in the data is due to seasonal increases in agricultural 
pumping, of pumping being reduced on Sundays, etc.  We recommend the application 
include available data to support those assumptions. 

14. Effects on different aquifers: The available monitoring data show that the three 
aquifers underlying the area have different characteristics – e.g., confined, semi-
confined, and unconfined – and are affected differently by the pump test and the other 
factors.  We recommend that Cal-Am consider whether the application should include 
separate, specific thresholds that can be used to measure the potential effects of the 
test well on each of the aquifers. 

15. Water and TDS levels: The available monitoring data suggests the changes in water 
and TDS levels may be better described not as single values but as a range or trend in 
the data.  We recommend that Cal-Am consider whether the application should 



 
 
 
 
Mary Jo Borak 
July 29, 2015 
Page 16 
 

  

include proposed thresholds that better reflect the identified trends in the monitoring 
data. 

 
(Ibid.) The Coastal Commission’s determination that additional information is needed to 
establish the baseline for the slant test well at the CEMEX site and to assess its potential 
impacts alone demonstrates why revision and recirculation of the DEIR is required here.  
Presumably if this information is critical to understanding the impacts of the slant test well, it 
is equally if not more critical to understanding the impacts of the overall MPWSP.   
 

5. Recirculation Would Also Allow the CPUC to Address the Inadequate Notice of 
Availability (“NOA”) and Access to Documents Cited in DEIR.  

The public has a right to review documents referenced in the DEIR during the public 
comment period.  Public Resources Code section 21092, subdivision (b)(1) requires that the 
CEQA notice for an EIR must include “the address where copies of the draft environmental 
impact report and all documents referenced in the draft environmental impact report … are 
available for review.” (Pub. Resources Code, § 21092, subd. (b)(1), emphasis added.) This 
mandate was ignored here.  As indicated in MCWD’s prior letters to the CPUC and its 
motion to the Administrative Law Judge assigned to this matter, the Notice of Availability 
released by the CPUC on April 30, 2015, did not comply with CEQA’s requirements that the 
notice identify where all documents referenced in the DEIR are available for public review 
during normal business hours.  (See Exhibit 16, including correspondence and motion.) The 
Guidelines state that a Notice of Availability for an EIR shall disclose the following: 

 
The address where copies of the EIR and all documents 
referenced in the EIR will be available for public review.  This 
location shall be readily accessible to the public during the 
lead agency’s normal working hours. 

 
(CEQA Guidelines, § 15087, subd. (c)(5), emphasis added.) The public notice must also be 
posted for at least 30 days in the office of the county clerk of the county or counties in which 
the project will be located.  (Pub. Resources Code, § 21092.3; CEQA Guidelines, § 15087, 
subd. (d).)  
 

CPUC staff has admitted that the April 30, 2015, Notice of Availability failed to 
comply with the required procedures because it did not indicate where any of the documents 
referenced in the DEIR are available for review, either in Monterey County or at the CPUC.  
Hence, the Notice of Availability for the MPWSP DEIR did not provide the public the 
required information about the location of all documents referenced in the DEIR.  Even more 
problematic, the CPUC failed to comply with the purpose behind the requirement—i.e., to 
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provide ready public access to the documents referenced and relied on in the DEIR.  In the 
process of completing MCWD’s review of the entire DEIR and its Appendices and preparing 
to submit comments on the DEIR, MCWD took steps to gain access to the documents 
referenced and relied on in the DEIR and Appendices beginning on June 11, 2015.  However, 
it took multiple inquiries and significant efforts on the part of MCWD to gain access to only 
some of these documents, which prejudiced MCWD in its ability to comment on the DEIR’s 
analysis, mitigation, and alternatives.  (See Exhibit 16, specifically MCWD’s June 26, 2015 
letter.) 

 
In addition to the prejudice to MCWD, to MCWD’s knowledge, the DEIR and the 

NOA failed to provide the public, other parties, and other public agencies with notice that the 
documents referenced in the DEIR were available for review as required by CEQA.  Thus, 
the public, the other parties, and other public agencies have to date been deprived of the 
ability to independently review the DEIR’s conclusions when preparing their comments on 
the DEIR.  As a result, CEQA’s “important function of enabling the public to make an 
‘independent, reasoned judgment’ about a proposed project” has been thwarted.  (See 
Emmington v. Solano County Redevelopment Agency (1987) 195 Cal.App.3d 491, 503.) As 
recently explained in Lotus v. Department of Transportation (2014) 223 Cal.App.4th 645, 
652-53: 
 

When the informational requirements of CEQA are not complied with, an 
agency has failed to proceed in “a manner required by law” and has therefore 
abused its discretion.  Furthermore, when an agency fails to proceed as 
required by CEQA, harmless error analysis is inapplicable.  The failure to 
comply with the law subverts the purposes of CEQA if it omits material 
necessary to informed decision-making and informed public participation.  
Case law is clear that, in such cases, the error is prejudicial. 
 

(Emphasis added.) 
 

 Therefore, MCWD renews its request that the CPUC issue a revised Notice of 
Availability disclosing to the public and public agencies where the documents referenced in 
the DEIR may be reviewed during the CPUC’s business hours as required by CEQA, and 
that it make those documents readily accessible to the public for the entire comment period 
as required by CEQA.   
 

Notably, the prejudice cannot be fully cured as a practical matter by merely providing 
additional time because the CPUC’s failure to promptly recirculate the notice and restart the 
comment period, as timely requested by MCWD, has put individuals and public agencies 
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through the expense and difficulty of preparing and submitting their comments without the 
benefit of statutorily-required access to materials relied on in the DEIR.  It is unclear whether 
those parties will bear the cost and effort of submitting supplemental comments that the 
CPUC would not be obligated to respond to in its Final EIR.   

 
Finally, the failure to provide access to the required materials relied on in the DEIR, 

or even to assemble those materials for inspection and copying, renders the analyses and 
conclusions contained in the DEIR inherently flawed since the public cannot fully understand 
the underpinnings of those analyses and conclusions.  Given the extended public comment 
period, the CPUC must, at minimum, provide a revised NOA alerting the public and public 
agencies where documents referenced in the DEIR can be reviewed as required by CEQA. 
 

6. Recirculation Would Also Allow the CPUC to Correct the Inadequate Notice of 
and Public Access to the Original EIR. 

The CPUC provided inadequate public notice and access for the original DEIR.  
Section 1.2.2 of the DEIR’s Introduction states that “[p]ursuant to CEQA Guidelines Section 
15162, the CPUC determined that preparation of a Subsequent EIR is the appropriate level of 
CEQA review for the MPWSP that the EIR is a supplemental EIR … [and] there are no 
special procedural requirements that apply to a Subsequent EIR….” This statement is 
inaccurate.  CEQA Guidelines Section 15162 expressly states that a “subsequent EIR or 
negative declaration shall state where the previous document is available and can be 
reviewed.” The DEIR failed to acknowledge this procedural requirement or disclose to the 
public or public agencies where the prior EIR is available and can be reviewed.  Because of 
this failure, the public and public agencies have not been afforded the opportunity to assess 
whether the changes to the project, the mitigation measures, or the discussion of alternatives 
have altered the project in ways that cause additional or more severe environmental impacts.  
This is a prejudicial error.   

 
Given the extended public comment period, the CPUC should at minimum provide notice 

to the public and public agencies where the original EIR can be reviewed so the public has 
the opportunity to comment on the adequacy of the DEIR with full knowledge of the analysis 
included in the original EIR.   
 

7. The CPUC Must Revise and Recirculate the DEIR; MCWD Recommends the 
CPUC Recirculate the DEIR as a Programmatic Level EIR. 

CEQA Guidelines Section 15088.5 provides for recirculation of an EIR prior to 
certification when significant new information is added to the EIR after public notice is given 
of the availability of the draft EIR for public review but before certification.  The term 
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“information” can include changes in the project or environmental setting as well as 
additional data or other information.   
 

 The key concern of MCWD and other interested parties through the environmental 
review process has been whether and to what extent the MPWSP will impact groundwater 
resources in the SVGB and Marina Subarea of the SVGB.  Despite MCWD’s objections to 
the slant test well prior to a programmatic analysis of the MPWSP and without adequate 
mitigation, the results from the slant test well’s monitoring program constitute the best 
available evidence of the types of impacts that could result from implementation of the 
MPWSP.  Thus, circulating the DEIR for public review and comment without using this 
information deprives the public of a meaningful opportunity to consider this best information 
and fully understand the project’s potential impacts on the SVGB.   

 
It is not enough for the CPUC to consider this information in approving the project.  

The information must be in the DEIR.  Approving the project without circulating this crucial 
data in the DEIR violates CEQA’s fundamental principles as illustrated by Cadiz Land Co. v. 
Rail Cycle (2000) 83 Cal.App.4th 74, 95-96 (Cadiz).  In Cadiz, the petitioner’s comments on 
a draft EIR and a supplement to the draft EIR, including the consultant’s report, noted that 
the EIR could have included an estimate of the groundwater volume in the aquifer.  
According to the court, upon receipt of these comments, “the [lead agency] should have 
revised the EIR to include such information, along with a discussion of the estimated date of 
depletion of the aquifer water.” (Id. at p. 95.) Acknowledging that the agency’s 
decisionmakers considered this information before approving the project, the court 
nevertheless held that the consultant’s report constituted “significant new information” 
within the meaning of Public Resources Code section 21092.1, and that “the EIR should have 
been revised and recirculated for purposes of informing the public and governmental 
agencies of the volume of groundwater at risk and to allow the public and governmental 
agencies to respond to such information.” (Ibid.) The same result should follow here.   
 
 MCWD continues to stress that Cal-Am’s slant test well at the CEMEX site should 
not have proceeded and should not resume pumping without an adequate analysis of the 
MPWSP’s feasible alternatives and feasible mitigation for the slant test well’s impacts.  This 
has not occurred to date.  Therefore, MCWD requests the CPUC include the slant test well at 
the CEMEX site, including in the discussion of alternatives and cumulative impacts, in its 
revised and recirculated DEIR for the MPWSP.  Alternatively, the CPUC should explain 
why the CEMEX slant test well is not part of the MPSWSP DEIR alternatives discussion, 
but the Potrero Road Slant Test Well Alternative is included.  While MCWD is not 
necessarily opposed to the CPUC’s approval of the Potrero Road Slant Test Well Alternative, 
assuming its impacts are adequately analyzed and mitigated, MCWD is puzzled by the 
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STATE OF CALIFORNIA 

PUBLIC UTILITIES COMMISSION 

LEGAL DIVISION 
505 VAJ.I NESS AVENUE 

SAN FRANCISCO, CA 94102· 3298 

10 94-3031353 

July 1, 2015 

Mark Fogelman 
Friedman & Springwater LLP 
33 New Montgomery Street, Suite 290 
San Francisco, CA 94 105 
mfogelman@friedmanspring.com 
nnuzzin@friedmanspring.com 

Re: Records Regarding ":\1CWD Data Request" 
Ref ere nee No.: PRA# 1542 

Dear Mr. Fogelman: 

EDMUND G. BROWN, JR, Governor 

VIA ELECTRONIC MAIL 

You ask the California Public Utilities Commission (Commission) to provide you a response to 
fourteen data requests pertaining to the Monterey Peninsula Water Supply Project and the 
associated test well and Draft Environmental Impact Report (original request attached). 

As to Data Request Nos. 1-1 through 1-13, the Commission is not in possession of the requested 
data. To the Commission's best knowledge, the requested data is being compiled by CalAm, and 
information will be made available by CalAm online at: 
http://www.mpwsp.org/testwellmonitoring. 

As to Data Request No. 1-14 for "[a]ll correspondence, including emails, from and between any 
members of Hydro logic Working_Qroup regarding the Project'_s impacts and model ing, including 
any correspondence relating to the test we ll," the Commission's staff is in the process of 
searching for records responsive to your request; however, your request creates an unusual 
circumstance that calls for us to extract and compile data utilizing computer programs or reports. 
Thus, I'm informing you that the Commission staff will need additional time in order to properly 
respond to your request. Cal. Gov't Code § 6253, et seq. Specifically, we require ru1 additional 
fourteen days to determine whether we have disclosable, responsive records. We wi ll inform you 
of our determination no later than close of business on July 15, 2015. 

Please refer to PRA# 1542 in all of your communications with the Commission regarding the 
above-referenced matter. 

Very truly yours. 

Fred Harris 
Staff Counsel 
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OBJECTIONS AND RESPONSES OF CALIFORNIA-AMERICAN WAT ER COMPANY 

TO THE SECOND SET OF DATA REQUESTS FROM  
MARINA COAST WATER DISTRICT  

 

California-American Water Company (U-210 W) (“CAW” or the “Company”) hereby 

sets forth the following objections and its responses to the Second Set of Data Requests 

propounded by Marina Coast Water District (“MCWD”) on the afternoon of June 8, 2015 

(hereinafter “Requests”) in the above-captioned proceeding.  

INTRODUCTION 

Although the Requests suffer from many serious problems, CAW nonetheless seeks to 

move this proceeding along in an expeditious manner.  Thus, CAW will, subject to both its 

General and Specific Objections, endeavor to provide responses.   

The problems plaguing the Requests are many and consistent with MCWD’s pattern of 

seeking to delay this proceeding.  First, throughout the proceeding, MCWD has repeatedly 

argued for a further delay so hearings could occur as part of the environmental review process.  

Despite the California Public Utilities Commission’s (“Commission”) repeated rejection of 

MCWD’s contention, MCWD nonetheless persisted in arguing for the delay.  The Requests 

MCWD now makes are an improper attempt to use the discovery process after its many failed 

attempts for hearings as part of the environmental review process.  Commission Rule of Practice 
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and Procedure 10.1 provides for discovery on matters that are “admissible in evidence or appear 

reasonably calculated to lead to the discovery of admissible evidence….”  Even though the 

Commission has repeatedly held there will be no hearings as part of the environmental review, 

MCWD is now trying to issue data requests as if there will be.  Such actions are not appropriate 

and are a misuse of the discovery process.   

Second, MCWD waited until the last minute to request information it knew existed at 

least several months ago.  In issuing its Requests, MCWD states “time is of the essence,” and it 

needs the information for MCWD’s July 1, 2015 comments on the Draft Environmental Impact 

Report.  MCWD then purports to give CAW just five business days to respond to MCWD’s 14 

separate, often compound demands.  This means that MCWD seeks to give the responding party 

only five business days to locate, review, and produce the responsive information but allots twice 

that amount of time to MCWD to review the information for possible use in its comments.  That 

allocation makes no sense.  Here, the facts make clear that any delay was created by MCWD.  It, 

inexplicably, and despite knowing that much of the information it now seeks existed, sat around 

and waited until just weeks before the deadline for comments to even issue the Requests.  In 

doing so, it cannot now demand that responding parties respond on shortened time simply 

because MCWD waited.  Nor can MCWD use its late served Requests as a means of trying to 

delay this proceeding in any manner, including with respect to comments.  CAW will provide 

responsive documents as they become available and before comments are due, but it cannot meet 

MCWD’s arbitrary and unrealistic deadline.  

Third, MCWD’s discovery appears to be yet another effort to use the Commission 

process to aid in current and future litigation against CAW.  MCWD is actively pursuing legal 

action against CAW in multiple venues, including multiple court requests for injunctive relief 
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that would prelude CAW from continuing the construction and use of the test well, in what 

appears to be yet another attempt to thwart the project.  While MCWD’s efforts have been 

unsuccessful to date, it appears that MCWD is inappropriately using the Commission’s discovery 

process to advance its litigation agenda. 

Finally, as discussed in further detail below, many if not all of the requests are 

objectionable.   

RESERVATION OF RIGHTS 

 1. CAW’s investigation into these Requests is ongoing and the Company reserves 

the right, without obligating itself to do so, to supplement or modify its responses and to present 

further information and produce additional documents as a result of its ongoing investigation.  

 2. Any information or materials provided in response to the Requests shall be 

without prejudice to CAW’s right to object to their admission into evidence, their use as 

evidence, or the relevance of such information.  In addition, CAW reserves its right to object to 

further discovery of documents, other information or materials relating to the same or similar 

subject matter upon any valid ground or grounds, including without limitation, the proprietary 

nature of the information, relevance, privilege, work product, overbreadth, burdensomeness, 

oppressiveness or incompetence.  

GENERAL OBJECTIONS 

 1. CAW objects to these Requests as improper, overbroad, and unduly burdensome 

to the extent that they purport to impose upon CAW any obligations broader than those permitted 

by law.  
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 2. CAW objects to these Requests as improper, overbroad, and unduly burdensome 

to the extent that they improperly seek the disclosure of information protected by the attorney-

client privilege, joint defense privilege, the common interest doctrine, attorney work-product 

doctrine, or any other applicable privilege or doctrine, the client confidentiality obligations 

mandated by Business and Professions Code Section 6068(e)(1) and Rule 3-100(A) of the 

California Rules of Professional Conduct.  Such responses as may hereafter be given shall not 

include information protected by such privileges or doctrines, and the inadvertent disclosure of 

such information shall not be deemed as a waiver of any such privilege or doctrine.  

 3. CAW objects to these Requests to the extent they call for information and 

documents protected from disclosure by law concerning the confidentiality of mediation and 

settlement discussions, including but not limited to that found in the Federal Rules of Civil 

Procedure, the California Evidence Code, and Rule 12.6 of the Commission’s Rules of Practice 

and Procedure. 

 4. CAW objects to these Requests to the extent that any Request seeks the disclosure 

of information or documents that are subject to any obligation of confidentiality owed by CAW 

to any third party.  

 5. CAW objects to these Requests to the extent they are duplicative and overlapping, 

cumulative of one another, overly broad, and/or seek responses in a manner that is unduly 

burdensome, unreasonably expensive, oppressive, or excessively time consuming to CAW.  

 6. CAW objects to these Requests to the extent they seek documents and/or 

information that are neither relevant nor material to this proceeding, and that are neither 

admissible evidence themselves nor reasonably calculated to lead to the discovery of admissible 

evidence.  
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 7. CAW objects to these Requests to the extent they seek an analysis, calculation, or 

compilation that has not previously been performed.  

 8. CAW objects to these Requests insofar as they request the production of 

documents or information that are publicly available or that are equally available to MCWD 

from other sources because such Requests subject CAW to unreasonable and undue annoyance, 

oppression, burden and expense.  

 9. CAW objects to these Requests to the extent they are vague, ambiguous, use 

terms that are subject to multiple interpretations but are not properly defined for purposes of 

these Requests, or otherwise provide no basis from which CAW can determine what information 

is sought.  

 10. CAW objects to MCWD’s instructions and definitions to the extent they seek 

documents or information protected by the attorney-client privilege, attorney work product 

doctrine or any other applicable privilege or doctrine.  

 11. CAW objects to MCWD’s instructions and definitions to the extent they seek 

documents or information from individuals or entities other than CAW, in contravention of 

applicable law.  

 12. CAW objects to MCWD’s instructions and definitions to the extent they purport 

to require CAW to produce information, data, documents or anything else in a manner not 

required by California law. 

 13. CAW objects to the Requests as premature, to the extent they seek analysis, 

conclusions, or information that have not yet been reached or generated. 

 14. CAW objects to MCWD’s demand to provide all responses and objections, 

including the production of all responsive documents, by June 15, 2015, just five business days 
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after the Requests were served, as unreasonable, oppressive, and burdensome, such accelerated 

response time not being authorized by any Commission decision, order, resolution, rule, 

regulation, or policy.  Moreover, the rationale MCWD provides for “time being of the essence” 

is belied by MCWD’s own actions in delaying the service of its Requests until just weeks before 

the deadline for comments.  Any delay, therefore, was caused by MCWD’s actions, and it cannot 

attempt to force responding parties to bear the burden for MCWD’s conduct and delay.  Finally, 

MCWD’s attempt to require the responding party to locate, review, and produce responsive 

documents in just five business days, so MCWD has more than twice that amount of time to 

review the materials before comments are due makes no sense.   

 15. The objections contained herein, and information and documents produced in 

response hereto, are not intended nor should they be construed to waive CAW’s right to object to 

these Requests, responses or documents produced in response hereto, or the subject matter of the 

Requests, responses or documents, as to their competency, relevancy, materiality, privilege and 

admissibility as evidence for any purpose, in or at any hearing of this or any other proceeding.  

 

DATA REQUESTS AND RESPONSES 

DATA REQUEST NO. 2-1: 

All hand water level measurements for the test well and each monitoring well from 

December 2014 to present, with the date, time, depth to water, and elevation in a table or tabular 

format of any kind. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 
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time provided to reply to this Request, the fact the Request is not appropriate in the context of 

comments (as opposed to hearings), and that it seeks to impose burdens that are greater than 

those required by law.  CAW also objects to this Request because it is overly broad and unduly 

burdensome to the extent it seeks “all” such information and measurements where a lessor 

amount would be reasonable and necessary and to the extent it seeks information in a form other 

than how it is regularly maintained.  CAW further objects to the extent that “monitoring wells” is 

vague and ambiguous, as no definition was provided.  Subject to these objections, CAW 

responds as follows:  It will produce any non-privileged, relevant, responsive documents in its 

possession, custody, or control, in the format in which they are kept in the ordinary course of 

business.    

 

DATA REQUEST NO. 2-2: 

 All hand water quality measurements for the test well and each monitoring well from 

December 2014 to present, with the date, time, elevation and data in table or tabular format of 

any kind. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact the Request is not appropriate in the context of 

comments (as opposed to hearings), and that it seeks to impose burdens that are greater than 

those required by law.  CAW also objects to this Request because it is overly broad and unduly 

burdensome to the extent it seeks “all” such information and measurements where a lessor 

amount would be reasonable and necessary and to the extent it seeks information in a form other 
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than how it is regularly maintained.  CAW further objects to the extent that “monitoring wells” is 

vague and ambiguous, as no definition was provided.  Subject to these objections, CAW 

responds as follows:  It will produce any non-privileged, relevant, responsive documents in its 

possession, custody, or control, in the format in which they are kept in the ordinary course of 

business.   

 

DATA REQUEST NO. 2-3: 

 All weekly water quality laboratory test results for the test well and each monitoring 

well from December 2014 to present, with the date and time of the sampling event. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), and that it seeks to impose burdens that are greater than 

those required by law.  CAW also objects to this Request because it is overly broad and unduly 

burdensome to the extent it seeks “all” such information and results where a lessor amount 

would be reasonable and necessary and to the extent it seeks information in a form other than 

how it is regularly maintained.  CAW further objects to the extent that “monitoring wells” is 

vague and ambiguous, as no definition was provided.  Subject to these objections, CAW 

responds as follows:  It will produce any non-privileged, relevant, responsive documents in its 

possession, custody, or control, in the format in which they are kept in the ordinary course of 

business.    
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DATA REQUEST NO. 2-4: 

 All flow rates for the test well, at time of hand water level measurements, and daily 

averages for test production periods. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), to the extent it would require the generation of 

information that does not already exist, and that it seeks to impose burdens that are greater than 

those required by law.  CAW also objects to this Request because it is overly broad and unduly 

burdensome to the extent it seeks “all” such information where a lessor amount would be 

reasonable and necessary and to the extent it seeks information in a form other than how it is 

regularly maintained.  Subject to these objections, CAW responds as follows:  It will produce 

any non-privileged, relevant, responsive documents in its possession, custody, or control.    

  

DATA REQUEST NO. 2-5: 

All available information from Monitoring Well Nos. 6, 7, 8, 9, and 10 regarding 

water levels and water quality, including lithological log, geophysical logs, water levels, and 

water quality data. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 
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of comments (as opposed to hearings), that it may seek the generation of information or materials 

that do not currently exist, and that it seeks to impose burdens that are greater than those required 

by law.  CAW also objects to this Request because it is overly broad and unduly burdensome to 

the extent it seeks “all” such information where a lessor amount would be reasonable and 

necessary, to the extent it seeks information in a form other than how it is regularly maintained, 

and because it is unlimited in time.  CAW further objects to the extent that “Monitoring Wells 6, 

7, 8, 9, and 10” and “All available information… regarding water levels and water quality” are 

vague and ambiguous, as no definition was provided.  Subject to these objections, CAW 

responds as follows:  It will produce any non-privileged, relevant, responsive documents in its 

possession, custody, or control.    

 

DATA REQUEST NO. 2-6: 

 All starting head values for layer 2 in the NMGWM Model. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), and that it seeks to impose burdens that are greater than 

those required by law and seeks information from or in connection with entities other than CAW.  

CAW also objects to this Request because it is overly broad and unduly burdensome to the extent 

it seeks “all” such information where a lessor amount would be reasonable and necessary.  

Subject to these objections, CAW responds as follows:  This Request relates to analysis 
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performed by the Commission’s Energy Division and CAW does not have responsive 

information in its possession, custody, or control.       

 

DATA REQUEST NO. 2-7: 

 All comparisons of measured versus model calibrated elevations, transient model 

calibration for Dune Sand Aquifer Wells (1980-20 11) (See Figure 37 in Appendix E-2 to the 

Draft EIR, Model report) 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), that it may seek the generation of information, materials, 

or comparisons that do not currently exist, and that it seeks to impose burdens that are greater 

than those required by law and to obtain information from those other than CAW.  CAW also 

objects to this Request because it is overly broad and unduly burdensome to the extent it seeks 

“all” such information where a lessor amount would be reasonable and necessary.  Subject to 

these objections, CAW responds as follows:  This Request relates to analysis performed by the 

Commission’s Energy Division and CAW does not have responsive information in its 

possession, custody, or control. 

 

DATA REQUEST NO. 2-8: 

 All information from the Monterey Peninsula Landfill and the former Fort Ord 

monitoring wells, including data relating to the shallow dune sand "A-Aquifer", used in any 
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of the modeling for the Project.  The response should indicate which model/s used the 

information. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), and that it seeks to impose burdens that are greater than 

those required by law and to obtain information from those other than CAW.  CAW also objects 

to this Request because it is overly broad and unduly burdensome to the extent it seeks “all” such 

information where a lessor amount would be reasonable and necessary.  CAW further objects to 

the extent that “monitoring wells” is vague and ambiguous, as no definition was provided.  

Subject to these objections, CAW responds as follows:  This Request relates to analysis 

performed by the Commission’s Energy Division and CAW does not have responsive 

information in its possession, custody, or control. 

 

DATA REQUEST NO. 2-9: 

 All information used for calibration of the NMGWM and the CEMEX Models north 

of the Salinas River for the shallow dune sand "A-Aquifer". 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), and that it seeks to impose burdens that are greater than 
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those required by law and to obtain information from those other than CAW.  CAW also objects 

to this Request because it is overly broad and unduly burdensome to the extent it seeks “all” such 

information where a lessor amount would be reasonable and necessary.  Subject to these 

objections, CAW responds as follows:  This Request relates to analysis performed by the 

Commission’s Energy Division and CAW does not have responsive information in its 

possession, custody, or control. 

 

DATA REQUEST NO. 2-10: 

 All particle tracking results or information, including any figures (see Figures 137 to 

144 for the 180-foot aquifer), for shallow dune sand "A-Aquifer". 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), that it may seek the generation of information, materials, 

or comparisons that do not currently exist, that it seeks privileged information, and that it seeks 

to impose burdens that are greater than those required by law and to obtain information from 

those other than CAW.  CAW also objects to this Request because it is overly broad and unduly 

burdensome to the extent it seeks “all” such information where a lessor amount would be 

reasonable and necessary.  CAW also objects on the basis this Request is unlimited in time.  

Subject to these objections, CAW responds as follows:  This Request relates to analysis 

performed by the Commission’s Energy Division and CAW does not have responsive 

information in its possession, custody, or control. 
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DATA REQUEST NO. 2-11: 

 All modeling or analyses of Ranney Collector installations at any of the project sites or 

alternative site, including any comparisons of impacts if the pumping stresses were limited to 

aquifer layers along the shoreline within 25 feet below mean sea level as opposed to depths of 

up to 250 feet below mean sea level. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), that it may seek the generation of information, materials, 

or comparisons that do not currently exist, that it seeks privileged information, and that it seeks 

to impose burdens that are greater than those required by law and to obtain information from 

those other than CAW.  CAW also objects to this Request because it is overly broad and unduly 

burdensome to the extent it seeks “all” such information where a lessor amount would be 

reasonable and necessary.  CAW also objects on the basis this Request is unlimited in time and is 

vague and ambiguous with respect to the terms “project sites or alternative site.”  Subject to 

these objections, CAW responds as follows:  This Request relates to analysis performed by the 

Commission’s Energy Division and CAW does not have responsive information in its 

possession, custody, or control. 

 

DATA REQUEST NO. 2-12: 

 All modeling or analyses of the Project's potential impacts on water levels and water 

quality based on information from the test well or monitoring wells MW-1 thru MW-6. 
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CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), that it may seek the generation of information, materials, 

or comparisons that do not currently exist and is therefore premature, that it seeks privileged 

information, and that it seeks to impose burdens that are greater than those required by law and 

to obtain information from those other than CAW.  CAW also objects to this Request because it 

is overly broad and unduly burdensome to the extent it seeks “all” such information where a 

lessor amount would be reasonable and necessary.  CAW also objects on the basis this Request is 

unlimited in time and is vague and ambiguous with respect to the terms “water levels” and 

“water quality.”  Subject to these objections, CAW responds as follows:  CAW does not have 

responsive information in its possession, custody, or control. 

 

DATA REQUEST NO. 2-13: 

 All information and analyses comparing the Project's model calibration results with 

observed data provided from test well or the newly completed monitoring wells MW-1 thru 

MW-6. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), that it may seek the generation of information, materials, 
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or comparisons that do not currently exist and is therefore premature, that it seeks privileged 

information, and that it seeks to impose burdens that are greater than those required by law and 

to obtain information from those other than CAW.  CAW also objects to this Request because it 

is overly broad and unduly burdensome to the extent it seeks “all” such information where a 

lessor amount would be reasonable and necessary.  CAW also objects on the basis this Request is 

unlimited in time and is vague and ambiguous with respect to the phrase “model calibration 

results.”  Subject to these objections, CAW responds as follows:  CAW does not have responsive 

information in its possession, custody, or control. 

 

DATA REQUEST NO. 2-14: 

 All correspondence, including e-mails, from and between any members of Hydrologic 

Working Group regarding the Project's impacts and modeling, including any correspondence 

relating to the test well. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), that it seeks privileged information or information that is 

otherwise protected from disclosure by state, federal, and Commission rules including those 

relating to settlement and mediation, and that it seeks to impose burdens that are greater than 

those required by law and to obtain information from those other than CAW.  CAW also objects 

to this Request because it is overly broad and unduly burdensome to the extent it seeks “all” such 

information where a lessor amount would be reasonable and necessary.  CAW also objects on the 
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basis this Request is unlimited in time and is vague and ambiguous with respect to the phrase 

“impacts.”  Subject to these objections, CAW responds as follows:  CAW will not provide the 

requested communications as they fall within the ambit of the Settlement Agreement, filed with 

the Commission on July 31, 2013, in this proceeding and as such, are governed by Article 12 of 

the Commission’s Rules of Practice and Procedure. 
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DECLARATION OF MARTIN FEENEY 

I, Martin Feeney, declare: 

1. I am an independent consultant providing hydrogeologic support services to 

municipalities, water agencies, and water utility companies.  I am a California Professional 

Geologist with specialty certifications in engineering geology (CEG) and hydrogeology (CHg) 

and have more than 30 years of experience in groundwater consulting.  I have personal 

knowledge of the facts set forth in this Declaration and, if called as a witness, could and would 

testify competently to such facts under oath. 

2. I received a Bachelor of Science degree in Earth Science (Geology) from the 

University of California, Santa Cruz, in 1976.  I also received a Master of Arts degree in 

Environmental Planning (Groundwater) from California State University in 1987.  In my over 

30-year career as a hydrogeologist, I have worked for approximately 25 years in Monterey 

County.  I have authored or co-authored a significant number of reports regarding hydrogeologic 

issues in Monterey County, and have designed and managed the construction of over 120 

municipal wells at locations world-wide.  I have significant experience in drilling and well 

construction technology as well of the assessment and rehabilitation of existing wells.   

3. I also have significant experience in groundwater issues associated with 

desalination facilities.  I have worked on proposed and operational desalination plants in 

California and the Caribbean.  I am currently serving on the Independent Scientific Technical 

Advisory Panel (established jointly by the California Coastal Commission (“Commission”) and 

Poseidon Water), which is evaluating the technical feasibility of subsurface intake designs for a 

proposed 50 million gallons per day (“MGD”) desalination facility in Huntington Beach, 

California.  In addition, I have researched seawater intrusion into groundwater aquifers, 

including the Salinas Valley Groundwater Basin in Monterey County.  

4. In the past, I have performed work in the areas of hydrogeology and groundwater 

issues for the Marina Coast Water District (“MCWD”), the Petitioner in this action.  Specific 

examples of my work for MCWD are as follows:  (1) exploration of shallow dune sand aquifer 

and underlying 180-foot Aquifer in support of designing a desalination facility; (2) design and 
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installation of intake and brine disposal wells for MCWD’s desalination facility; (3) solute 

transport modeling of brine plume and development of mitigation/monitoring plan for MCWD’s 

desalination facility; (4) development and execution of a monitoring plan for ocean discharge 

from MCWD’s desalination facility for compliance with Regional Water Quality Control Board 

standards; (5) design and construction management of MCWD Well No. 34; (6) assessment of 

MCWD Wells Nos.  10, 11, 12 and 32; and (7) hydrogeologic support to RMC Water and 

Environment on various MCWD desalination facility concepts.   

5. Other examples of my work in the vicinity of the Monterey Peninsula include the 

following:  test hole and geophysical exploration to delineate seawater intrusion in the coastal 

portion of the 180-foot aquifer for the Monterey County Water Resources Agency (“MCWRA”); 

consultant to Castroville Water District, Monterey County Water Resources Agency, Seaside 

Basin Watermaster, Pajaro Valley Water Management Agency, Monterey Peninsula Water 

Management District, Soquel Creek Water District; Technical Advisory Committee Chair of the 

Salinas Valley Groundwater Model 2015 Replacement; and participant author of the Salinas 

Valley Groundwater Basin 1995 White Paper. 

6. Attached as Exhibit A is a true and correct copy of my resume and bio, a list of 

Monterey County-related reports that I authored or co-authored, and a summary list of my water 

well experience. 

7. Based on my experience, I am very familiar with hydrogeologic conditions and 

groundwater wells in the Salinas Valley Groundwater Basin.  Specifically, I am familiar with 

groundwater wells and hydrogeologic conditions in the vicinity of California-American Water 

Company’s (“Cal-Am”) temporary test slant well project (the “Project”) in the City of Marina, 

which is located on a previously disturbed portion of property owned by CEMEX, Inc. and/or its 

affiliates (collectively, “CEMEX”). Particularly relevant is hydrogeologic work I did for MCWD 

in support of the design and construction of their desalination facility (now idled), which utilized 

beach wells at a location approximately 1-mile south of the Project site. Also relevant is the work 

done for Monterey Peninsula Water Management District on the design of a subsurface intake on 

the property just north of Marina’s property at the end of Reservation Road.  
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8. In addition, I am a member of the Hydrogeologic Working Group (“HWG”), 

which is a team of hydrogeologic and modeling experts representing the interests of various 

stakeholders of groundwater use and management in the Monterey Bay region.  I participate in 

the HWG as a representative of the Salinas Valley Water Coalition (“SVWC”), a non-profit 

public benefit corporation promoting the fair representation and evaluation of water issues in 

Monterey County, including groundwater supply and seawater intrusion impacts on agriculture 

in the Salinas Valley. 

9. The HWG was formed pursuant to a sixteen party settlement agreement entered 

into by a broad and diverse coalition, including Cal-Am, Citizens for Public Water, City of 

Pacific Grove, Coalition of Peninsula Businesses, County of Monterey, Division of Ratepayer 

Advocates, LandWatch Monterey County, Monterey County Farm Bureau, Monterey County 

Water Resources Agency, Monterey Peninsula Regional Water Authority, Monterey Peninsula 

Water Management District, Monterey Regional Water Pollution Control Agency, Planning and 

Conservation League Foundation, Salinas Valley Water Coalition, Sierra Club and Surfrider 

Foundation.  The settlement agreement provides for the development, construction, operation 

and financing of Cal-Am’s proposed desalination facility, the Monterey Peninsula Water Supply 

Project (“MPWSP”), which is currently being reviewed by the California Public Utilities 

Commission.  The HWG’s purpose is to facilitate the MPWSP’s environmental planning and 

design.  In this role, I have evaluated hydrogeologic issues related to the Project, including the 

need for a test slant well and location and siting issues.   

10. The HWG unanimously agreed that the test slant well and its operation are 

necessary to answer the remaining hydrogeologic questions that cannot be answered analytically 

due to insufficient data.  The main question to be answered is the question of the degree of 

confinement and to what extend drawdown impacts will propagate inland.  This is the 

fundamental question that the State Water Resources Control Board asked to have answered in 

order to allow a determination of whether Cal-Am could acquire water rights in the Salinas 

Valley Groundwater Basin.    
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11. I have reviewed data from the initial well tests performed at the Project site, 

including the most recent Groundwater Monitoring Report No. 5, prepared by GEOSCIENCE 

Support Services, Inc., dated April 13, 2015.  I have also reviewed the first four Groundwater 

Monitoring Reports for the Project (dated March 16, 2015, March 23, 2015, March 30, 2015, and 

April 6, 2015, respectively).  All five of these monitoring reports are available 

at www.watersupplyproject.org/testwellmonitoring.  Finally, I have reviewed a Technical 

Memorandum prepared by GEOSCIENCE titled “Monterey Peninsula Water Supply Project 

Baseline Water and Total Dissolved Solids Levels, Test Slant Well Area,” which was submitted 

to the Hydrogeologic Working Group on April 20, 2015 (the “GEOSCIENCE Technical 

Memorandum”).  True and correct copies of key excerpts from the GEOSCIENCE Technical 

Memorandum are attached hereto as Exhibit B.   

12. Based upon my review of the cumulative baseline data, the data collected during 

the 5-day constant pumping test, and my years of experience with hydrogeologic conditions and 

groundwater wells in the Salinas Valley Groundwater Basin, I believe that that the groundwater 

flow and levels and salinity levels in the aquifers being monitored are behaving as expected.   

13. I have also reviewed the declaration of Curtis Hopkins, dated April 7, 2015, 

submitted by MCWD in this case.  Mr. Hopkins was previously an employee of mine and 

worked under my supervision for work he previously performed for MCWD in 1990-91.  In his 

declaration, Mr. Hopkins also references the declaration of Andrew A. Sterbenz, dated March 12, 

2015, filed by MCWD in a prior proceeding in this case.  I have also reviewed Mr. Sterbenz’s 

declaration.  Mr. Sterbenz is a registered civil engineer.  He is not a hydrogeologist or a 

hydrologist, and asserts nowhere in the declaration that he is an expert in hydrogeological or 

hydrological issues. 

14. The Project is located within the Salinas Valley Groundwater Basin, which 

extends approximately 100 miles inland from Monterey Bay.  Major aquifers in the area are 

delineated by their depth:  the 180-foot Aquifer, the 400-foot Aquifer, and the 900/1500-foot or 

“Deep” Aquifers.  A near-surface water-bearing zone comprised of dune sands, commonly 

referred to as the Dune Sand Aquifer, also exists in the coastal area, and has never been a viable 

http://www.watersupplyproject.org/testwellmonitoring
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water source due to its poor quality.   

15. Seawater intrusion occurs in the Salinas Valley Groundwater Basin because of a 

reversed gradient, and it continues to encroach further inland.  Seawater intrusion is the 

migration of ocean water inland into a fresh water aquifer, which occurs when a groundwater 

elevations inland, due to extractions, are below sea level  allowing seawater to move into the 

groundwater aquifer.   

16. Seawater intrusion into the 180-foot Aquifer has been documented since the 

1930s and 1940s.  Seawater intrusion also currently impacts the 400-foot Aquifer.  Groundwater 

that has been contaminated by seawater is not potable, meaning it cannot be used for irrigation or 

human consumption.  I am informed and believe that MCWD has not produced water from the 

180-foot aquifer from wells in their service area, with the exception of a minor amount of water 

extracted from MCWD’s Fort Ord Wells 30 and 31—which are located at least three miles 

inland from the slant well locations, for several decades.    

17. MCWD pumps potable water from the Deep Aquifers near the coast and from the 

400-foot Aquifer.  However, MCWD’s pumping from the 400-foot Aquifer is extremely limited 

and again confined only to wells located in MCWD’s Ord Community service area, which is 

over three miles inland from the CEMEX site.   

18. Exhibit C shows three-dimensional cross-section depictions of the aquifer system 

in the vicinity of the Project, demonstrating the extent of seawater intrusion.   

19. The Project’s test well perforates and produces from two aquifer systems: (1) the 

so-called Dune Sand Aquifer and (2) an aquifer on the CEMEX site with sediments located at 

similar elevations to those of the 180-foot Aquifer and that is believed to be hydrologically 

connected and equivalent to the 180-foot Aquifer.  Based on water level response and water 

quality data from the recent 5-day constant test of the test slant well, which was included in the 

GEOSCIENCE Technical Memorandum, it is estimated that more than half, possibly as much as 

80% of the produced water comes from the Dune Sand Aquifer.  (See Exhibit B, Figure 8.)  As 

has been confirmed by the testing data to date, the test slant well initially produced water that 

was approximately 75 percent seawater and by the end to the 5-day constant test had increased to 
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almost 79 percent.  This increasing trend is expected to continue with extended pumping.  The 

source of the produced water is a blend of seawater and intruded groundwater.  The Project will 

not drill into or produce from the 400-foot Aquifer or the Deep Aquifers.  Accordingly, it is my 

opinion that the Project will not impact any groundwater wells that pump water for irrigation or 

human consumption, because such water can only be pumped from the Deep Aquifers in the 

vicinity of the Project. 

20. Mr. Hopkins’ declaration addresses the overdraft condition in the coastal portion 

of the Salinas Valley Groundwater Basin.  It is correct that the Salinas Valley Groundwater 

Basin is in overdraft and is being impacted by intrusion of seawater.  This condition has existed 

for more than 70 years.  Current estimates of intrusion into the 180-foot aquifer average 6,000 

acre-feet per year (“AF/Y”), being much higher in drought years.  This intrusion is the result of a 

reversed-groundwater gradient, which is caused by inland extractions from the 180-foot Aquifer.  

The inland extractions lower the water level inland resulting in a groundwater flow inland from 

the ocean in the 180-foot Aquifer.  Given the inland extent of seawater intrusion in the 180-foot 

Aquifer, and based on MCWRA extraction reporting records, no significant pumping from this 

aquifer occurs within 6 miles of the coastline.  

21. Mr. Hopkins is correct that in order to mitigate seawater intrusion in the 180-foot 

Aquifer, reestablishment of a seaward gradient in the aquifer system is necessary.  This will 

require reduced extractions from the inland portion of the aquifer.  While these general 

assertions regarding the state of seawater intrusion in the Salinas Valley Groundwater Basin are 

correct, they do not indicate that the Project’s test slant well would negatively impact seawater 

intrusion in the Salinas Valley Groundwater Basin or impact MCWD’s water supply. 

22. MCWD alleges that operation of the test well will aggravate seawater intrusion in 

the 180-foot Aquifer and further degrade the water quality in the Salinas Valley Groundwater 

Basin.  However, no mechanism for this degradation is offered.  A review of the mechanics of 

groundwater movement disproves this assertion.  Groundwater moves through an aquifer from 

areas of higher elevation (head) to areas of lower elevation within the aquifer system.  Under 

current conditions in the Pressure area of Salinas Valley Groundwater Basin, the groundwater 
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that has the highest pressure is the groundwater within the aquifer system offshore because it has 

the pressure of the overlying ocean.  Because of the density difference between fresh and 

seawater, the pressure at the coast is about elevation +3 foot mean sea level (“msl”) (based on 

water level data from the Project site monitoring wells).  With no coastal pumping, saline 

groundwater moves down gradient from the ocean through the aquifer to the Salinas area where 

water elevations are currently around -30 to -40  feet msl, declining to as low as -100 feet, msl 

further east in the Eastside area. The current distribution of groundwater elevations in the 180-

Foot Aquifer is shown on Figure 3-3 from Brown and Caldwell’s January 16, 2015, study titled, 

“State of the Salinas River Groundwater Basin” (“State of Basin Study”),  a copy of which is 

included as Exhibit B to Mr. Hopkins’ declaration.  Attached hereto as Exhibit D is a true and 

correct copy of Figure 3-3 to the State of Basin Study, which also shows the location of the test 

well Project.  

23. As noted above, under current conditions, based on groundwater modeling 

simulations performed by the MCWRA, inland flow of seawater into the 180-foot Aquifer is 

estimated at an average rate of approximately 6,000 AF/Y.  This inland flow occurs across the 

entire coastline from Imjin Road to Moss Landing. This easterly inland flow has pushed saline 

water as far as the limits of the City of Salinas, making the 180-foot Aquifer unsuitable for 

agriculture supply west of the City.   

24. As confirmed by data from initial test slant well pumping included in the 

GEOSCIENCE Technical Memorandum, operation of the test slant well will locally lower 

groundwater levels near the well to elevations of 35 feet below sea level.  (See Exhibit B, Figures 

4 & 7.)  Given this localized water level depression, on the ocean side of the test slant well, 

saline groundwater will move from the ocean to the low point created by the test slant well’s 

pumping, an elevation lower, and more proximate,  than the inland elevations.  On the landward 

side of the well, where water levels in the 180-foot Aquifer are approximately -10 feet msl 

(See Exhibit D to this declaration), the depression created by pumping the well will locally 

reverse the existing groundwater flow direction, pulling degraded inland groundwater westerly 

toward the test slant well.   
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25. A visualization of these mechanics can be seen in capture zone graphics included 

in a groundwater modeling study my team performed for MCWD in 2006 (under contract to 

RMC Water and Environment, MCWD’s consultant).  A true and correct copy of this study is 

attached hereto as Exhibit E.  This analysis was provided for a new desalination facility proposed 

by MCWD that would extract saline feed water from vertical wells in the 180-foot Aquifer at a 

location approximately 2 miles south of the Project’s test slant well site.   RMC, MCWD 

(including Mr. Sterbenz) and I presented this modeling study to MCWRA on behalf of MCWD 

for the purpose of obtaining conceptual support.  While initially skeptical, MCWRA understood 

the flow dynamics and supported the concept.   

26. As stated above, without any pumping, the current condition of the 180-foot 

aquifer is that saline groundwater flows inland from the ocean.  Figure 2 of Exhibit E depicts 

particle tracks (the arrows show movement of a theoretical particle moving with the 

groundwater) under the “no-project/no-pumping” simulation.  As can be seen, seawater is 

streaming into the aquifer system in response to the low water elevations inland toward Salinas.   

27. In addition, Figures 4 and 5 of Exhibit E show the particle tracks with the 

proposed feedwater wells in operation.  The pumping wells create a localized reversal in flow 

direction in the area of the 180-foot Aquifer immediately inland of the wells, pulling inland 

seawater-impacted groundwater westward toward the well.  On the ocean side, the wells capture 

seawater induced into the aquifer system from offshore.   No seawater induced by the pumping of 

the wells moves inland because water level elevations are lower at the well than points inland.  

In this way, the wells intercept seawater intrusion before it can reach wells further inland.  Away 

from the influence of the pumping wells, seawater continues to move into aquifer system, and it 

is not impacted by the wells.  As the aquifer properties and boundary conditions at the Project 

site are similar to those utilized in the simulations for MCWD, it is expected the Project’s test 

slant well would produce similar results when in operation.  

28. Indeed, the concept of a pumping barrier at the coast has been proposed to control 

seawater intrusion at locations world-wide.  For a local example, a salinity control barrier—

which consists of a series of pumping wells—was installed in the Fremont, California area in the 
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late 1970s.  This barrier prevented seawater intrusion into the Niles Cone Aquifer by capturing 

seawater intruding into the aquifer with wells and discharging the water back into San Francisco 

Bay.  Other known applications exist in India and Pakistan.  This type of salinity barrier is not 

common due to practical issues associated with the disposal of the salty pumped water.  

29. Mr. Hopkins’ allegation that the current drought will cause the test slant well to 

impact groundwater levels is also unfounded.  Drought conditions will increase the inland 

gradient, increasing the general rate of seawater intrusion.  This increased gradient, however, 

will not cause the test slant well to have an impact on groundwater supplies.  As described 

above, the test slant well’s pumping operations will lower the groundwater elevations in the 

immediate vicinity of the well to 35 feet below sea level, which will cause the well to intercept 

intruding seawater and pull back some volume of inland degraded water through a reversal of the 

local gradient regardless of drought-related impacts to inland aquifers’ groundwater levels.  The 

steepened groundwater gradient associated with the drought will only impact the operation of the 

Project’s test slant well in that a reduced volume of inland water will be pulled westerly into the 

well.  As water levels inland fall, the boundary head condition on the eastern edge of the cone of 

depression will become reduced in elevation.  As such, the cone of depression will become 

increasing shallower on the eastward side.   Thus, less and less inland water will be captured by 

the test slant well and the percent of seawater captured will increase.  MCWD’s and Mr. 

Hopkins’ assertions that drought conditions will cause the test slant well pumping operation to 

impact groundwater further demonstrates the lack of sound scientific bases for their assertions.   

30. I am familiar with all proceedings before the City and the Commission pertaining 

to this Project.  I personally attended City Planning Commission and City Council hearings 

regarding the Project and viewed the November 12, 2014, Commission hearing regarding the 

Project through a livestreaming video feed on the Commission’s website.  In addition, I spoke at 

several of the public hearings held by the City.  During the proceedings before the City and the 

Commission, I did not hear any credible evidence that the Project would result in a substantial 

impact to groundwater. 
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31. I am also familiar with Condition 11 contained in the Commission’s Final 

Adopted Findings for the Project, which requires monitoring of the Project to ensure any adverse 

impacts to groundwater quality are immediately halted.  The text of Condition 11 is as follows: 

Protection of Nearby Wells. PRIOR TO STARTING PROJECT-
RELATED PUMP TESTS, the Permittee shall install monitoring devices a 
minimum of four wells on the CEMEX site, within 2000 feet of the test 
well, and one or more offsite wells to record water and salinity levels 
within the wells and shall provide to the Executive Director the baseline 
water and Total Dissolved Solids (“TDS”) levels in those wells prior to 
commencement of pumping from the test well. The Hydrogeology 
Working Group shall establish the baseline water and TDS levels for the 
monitoring wells. During the project pump tests, the Permittee shall, at 
least once per day, monitor water and TDS levels within those wells in 
person and/or with electronic logging devices. The Permittee shall post 
data collected from all monitoring wells on a publicly-available internet 
site at least once per week and shall provide all monitoring data to the 
Executive Director upon request. If water levels drop more than one and-
one-half foot, or if TDS levels increase more than two thousand parts per 
million from pre-pump test conditions, the Permittee shall immediately 
stop the pump test and inform the Executive Director. The Hydrogeology 
Working Group shall examine the data from Monitoring Well 4 if the test 
well is shut down due to either of these causes. The Hydrogeology 
Working Group shall determine whether the drop in water level or 
increase in TDS is from a cause or causes other than the test well, and it 
will submit its determination to the Executive Director. If the Executive 
Director agrees with the Hydrogeology Working Group that the cause of 
the drop in water level or increase in TDS was a source or sources other 
than the test well, then the Executive Director may allow testing to 
resume. If, however, the Executive Director determines that the drop in 
water level was caused at least in part by the test well, then the Permittee 
shall not re-start the pump test until receiving an amendment to this 
permit. 

32. Because Condition 11 requires the Project to cease pumping activity upon one and 

one-half foot draw down or an increase in total dissolved solids of two thousand parts per million 

at monitoring well 4 (MW-4), any potential groundwater impacts would be detected early and 

evaluated by the HWG before the Project is able to resume pumping.  Because any changes to 

water elevation or water chemistry would be detected quickly at monitoring wells closer to the 

test slant well and this will allow warning that the limits could potentially be exceeded at MW-4, 
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Condition 11 is sufficient to mitigate the Project’s potential impacts to active groundwater wells 

in the area. 

33. Mr. Hopkins criticizes the HWG’s ability to discern drawdown effects at the 

monitoring wells from tidal fluctuations and seasonal variations.  He alleges that a longer period 

of recording data would be necessary to filter out tidal fluctuations and seasonal variations.  Mr. 

Hopkins references Mr. Sterbenz’s declaration in this regard, who made similar allegations.  

These allegations, however, are simply incorrect.  The tidal fluctuations are being filtered out of 

the collected water level records.  Even without filtering, drawdown impacts from the pumping 

well would be readily discernable from the tidal fluctuations and that the drawdown signature 

would be superimposed on the continuous water level record from the monitoring wells.  An 

example of drawdown impacts superimposed on the tidal fluctuations is show in Exhibit F, 

which is a true and correct copy of data from a 5-day pumping test I performed for the Monterey 

Peninsula Water Management District on the property next door to the MCWD Reservation 

Road office in 1992.  These concerns have been raised and addressed in discussions with the 

HWG.   

34. Moreover, Mr. Sterbenz’s declaration noted that, based on water level data from 

the wells that MCWRA monitors, groundwater levels in the 180-foot Aquifer fluctuate as much 

as 20 to 30  feet seasonally in response to agricultural pumping.  While this is true and 

documented inland near Salinas, it is not true at the coast, because the aquifer system is intruded 

and there is, based on MCWRA extraction records, no significant pumping from the 180-foot 

Aquifer toward the coast. Additionally, it would be hydraulically impossible for water levels to 

fluctuate to this degree at the Project location.  Given the close proximity and degree of 

hydraulic connection to the ocean, it is impossible for the aquifer system to hold such a steep 

gradient in the absence of local pumping.   

35. Additionally, MCWRA has no monitoring wells in the coastal area to document 

any fluctuation at all because the aquifer has been intruded and most wells in the 180-foot 

Aquifer have been destroyed.  The location of the wells that MCWRA monitors in the 180-foot 

Aquifer is shown on Exhibit D.   However, based on limited water level records in my personal 



1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

 
 

  12  
 

AT T ORNEYS AT  LAW  
LOS AN GE LES 

 

 

 

DECLARATION OF MARTIN FEENEY IN SUPPORT OF 
CAL-AM’S OPPOSITION TO MOTION FOR STAY AND 

PRELIMINARY INJUNCTION 
 

records from the monitoring wells in the 180-foot Aquifer at MCWD’s Reservation Road 

facility, water levels in the 180-foot Aquifer near the coast fluctuate seasonally and tidally 

between 2 and -1 feet below sea level.  These values are close to the values that were collected 

from the wells at the time of their completion in 1992 and consistent with data from the Project 

monitoring wells.   

36. Any seasonal variation could be expressed as a superposition on the accumulated 

record.  In the curves shown on Exhibit F, the drawdown associated with the proximate pumping 

well can be seen superimposed on the tidal signature.  Because of the principals of superposition, 

any seasonal or tidal variations in water level do not pose an obstacle to our analysis of the 

Project’s impacts on water supply in the Salinas Valley Groundwater Basin.   

37. Neither Mr. Hopkins nor Mr. Sterbenz raises any issues in their declarations that 

alter my opinion that the current conditions imposed on the Project testing will allow for 

detection of potential impacts, and allow for the pumping to cease before significant damage to 

groundwater wells might occur.  

38. Mr. Hopkins also incorrectly characterizes MCWD Wells 30 and 31 as producing 

solely from the 180-foot Aquifer.  Wells 30 and 31 were drilled in 1985 and were designed to 

produce from the 400-foot Aquifer, because the 180-foot Aquifer was already being threatened 

by seawater intrusion in that area at that time.  However, the original well design was flawed, 

and screens were placed partially in the 180-foot Aquifer.  Less than 20 percent of the total 

screen length is in the 180-foot Aquifer; the rest of the screen is in the 400-foot Aquifer.  

However, even though the wells are perforated in partially in 180-foot Aquifer the test slant well 

does not increase the risk of further intrusion at these wells.  The seawater intrusion that is 

threating these wells is driven by inland extractions; extractions that are occurring toward 

Salinas.   Although the transport pathways in the aquifer system are not known, it is possible that 

the operation of the test slant well could locally slow the advance of seawater extending the life 

of these wells.    

39. Water produced from the Project’s test slant well will be derived from the both 

the Dune Sand Aquifer and the 180-foot Aquifer.  In his declaration, Mr. Hopkins references 
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modeling results from the previous abandoned project (the Regional Desalination Project) and 

also utilizes a value for annual pumped extractions from the test slant well as if all of the water 

was derived from the 180-foot Aquifer.  This oversight or error results in an overstatement of 

alleged impacts to the 180-foot Aquifer and to the Salinas Basin.  Cal-Am has always intended to 

minimize extractions from the 180-foot aquifer in preference for the Dune Sand Aquifer.  

Although only preliminary analyses have been performed on the data, the recent results from the 

5-day constant pumping test suggest that only half, or possibly as little as 20 percent, of the 

produced water from the well is derived from those sediments believed to be equivalent to the 

180-foot Aquifer.  This finding comports with expectations due to the higher transmissivity of 

the Dune Sand Aquifer.  Acquiring this information is one of the purposes of designing and 

operating a test slant well, and it will inform the environmental analysis of the MPWSP.  Further 

analysis will allow refinement of the proportional volumes from each aquifer system.   

40. Based on my current understanding, it is my opinion that the Project will not 

cause adverse groundwater impacts to any groundwater well producing from the 180- or 400-

foot Aquifer in the vicinity of the Project that draws water for irrigation or human consumption.  

Moreover, the Project will not exacerbate overdraft conditions.  The Project will perforate and 

produce from only the shallow Dune Sand Aquifer and the 180-foot Aquifer.  More than half, 

possibly as much as 80 percent of the produced water is being derived from the Dune Sand 

Aquifer, which is not used for beneficial use.  Any groundwater wells in the vicinity of the 

Project drawing from the 180-foot Aquifer are drawing water that has already been degraded by 

seawater intrusion.   Groundwater used for irrigation or human consumption in the vicinity of the 

Project must be drawn from the Deep Aquifers.  Given the design and location of the test slant 

well and the hydrogeologic setting, the operation of the test well will not impact any water 

source for irrigation or human consumption in the vicinity of the Project.   

41. It is my opinion that the data from the operation and monitoring of the test slant 

well is essential to provide data to inform the environmental analysis of a larger project.   It is 

also my opinion that the test slant well will have a benign to beneficial impact on seawater 

intrusion.  The operation of the test well will (a) intercept the flow of seawater flowing inland 
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tl

z 
Jl 

nutt a minor amount of seawater-intrusion degraded groundwater existing inland of the test well
3 ll and westward and capture it in its pumping operations. Therefore, the project will not have a1l

a jl neeative impact on MCWD's groundwater supplies or the Salinas valley Groundwater Basin.
t 

ll I declare under penalty of perjury under the laws of the State of california that the
6 ll foregoing is true and correct.

? Il Executed this 20th dav of April,2015, 
^t5rrn6*arr*califomia.
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EXHIBIT C 
 



Area of Seawater Intrusion in 400-FT Aquifer  
As of 1975-2011 (From MCWRA, 2012) 

1985 
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1997 

1990 

1990 2003 
2011 

MCWD Production  
Well # 12 – Closest Active 

MCWD Production  
Well #7 - Inactive due to 

Intrusion 

MPWSP Test Slant Well 

CEMEX Site 

City of Marina 
Well Screen 

Well Screen 

25,200 mg/L 

Scale 

3,000 ft 



CEMEX Site 

MPWSP Test Slant Well 

Well Screen 
180-FTE 

Dune Sand Aquifer 

400-FT Aquifer 

1985 

2011 
2003 

1990 1997 
2001` 

MW-3 MW-1 
MW-4 

MW-1 

MW-5 

Test Slant Well and On and Off-Site 
Monitoring Wells 

MPWSP Test Slant Well Program 

Scale 

1,000 ft 

Area of Seawater Intrusion in 400-FT Aquifer  
As of 1975-2011 (From MCWRA, 2012) 
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State of the Salinas River 
Groundwater Basin

Prepared for Monterey County Resource Management Agency
Salinias, CA

January 16, 2015  
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DRAFT TECHNICAL MEMORANDUM 

 
 
TO: 

Martin Feeney 
FROM: 

Derrik Williams, Dave Van Brocklin 
DATE: 

November 27, 2006 
SUBJECT: 

Preliminary Modeling Results for the MCWD Desalination Intake 
CONTRACT: 

 
 

INTRODUCTION 

A desalination facility has been proposed as a potential source of supplemental 
water supply for the Marina Coast Water District. The proposed project would 
be located at the abandoned wastewater facility at the former Fort Ord. New 
wells completed in the 180-foot aquifer have been proposed as the source of 
water for desalination.  The following questions have arisen regarding the 
feasibility of using the 180-foot aquifer as a source of intake water for the facility.  
 

• What is the capture zone for a well field in the 180-foot aquifer? 
• What is the source of the water extracted by the facility? 
• What is the effect of the project on the existing Fort Ord pump and treat 

systems in the area? 
• What is the sensitivity of the well field’s capture zone to pumping rate, 

well spacing, and higher water levels in the aquifer? 
 
This memorandum describes the results a series of numerical groundwater 
model simulations that were designed to address the questions above.  
 



BACKGROUND 

In coastal areas, under naturally occurring conditions, groundwater levels in 
inland aquifers are higher than sea level and slope towards the ocean. This water 
level gradient drives the flow of groundwater out of the aquifer to the ocean. 
Seawater intrusion occurs when water levels in an aquifer in hydraulic 
connection with the ocean drop below sea level, reversing the gradient and 
driving groundwater flow inland. These lower inland water levels are often 
caused by pumping wells, and can be either regional in scale due to regional 
pumping, or they can be localized to the vicinity of a single well.   
 
At the proposed project site, both regional and localized seawater intrusion has 
occurred. There is currently a regional groundwater gradient driving 
groundwater flow inland from the ocean and causing seawater intrusion. In 
addition, since the 1930’s, seawater intrusion has been induced locally by 
pumping at the main Garrison well field. Due to the potential for seawater 
intrusion beneath the abandoned wastewater facility, the site cannot be used for 
potable water supply.  The susceptibility of the site to seawater intrusion, 
however, is a benefit for producing water suitable for desalination.  
 
The desalination process uses feedwater with higher than desirable 
concentrations of dissolved solids and separates it into two components: product 
water with salinity lowered to desirable levels and reject water containing the 
unwanted dissolved solids. The proposed project will intake feedwater at a rate 
of 3.33 MGD (2313 gpm) and produce reject water at a rate of 1.83 MGD (1271 
gpm). To minimize environmental impacts the project will use a bypass flow of 
seawater of 2.67 MGD (1854 gpm) to dilute the reject water.  The intruded 
seawater extracted from the lower 180-foot aquifer for the facility would include 
both the desalination feedwater and the bypass water. Therefore the anticipated 
total extraction from the aquifer will be 6.00 MGD (4167 gpm). 
 

METHODS 

A numerical groundwater flow model was used to evaluate the impacts of 
pumping groundwater for the desalination facility from the lower 180-foot 
aquifer. This model is a version of the Fort Ord groundwater flow model that has 
been recently calibrated and used to model capture zones for groundwater 
cleanup at OU 2 and Sites 2 and 12.  This model has been accepted by the U.S. 
Army, California Division of Toxic Substances, and the California Department of 
Health Services. Using this model is appropriate because it has already been 
accepted by regulatory agencies. The numerical flow model is based on the U.S. 
Geological Survey MODFLOW 2000 code (Harbaugh et al, 2000).   
 



FLOW MODEL DESCRIPTION 

The model location is shown on Figure 1.  The model covers the town of Marina, 
and encompasses an area of approximately 14 square miles (9050 acres).  The 
model is bounded by Monterey Bay on the west and by arbitrary boundaries on 
the east, north, and south. 
 

 
Figure 1: Model Location 

 
Previous environmental assessment work of this area has created a detailed 
model of the hydrostratigraphy in the model area that has been incorporated into 
the model. Three aquifer units and two low conductivity layers have been 
described. The unconfined A-aquifer overlies the very low conductivity Salinas 
Valley Aquiclude (SVA). Below the SVA is the 180-foot aquifer which is 
separated into upper and lower units by the low conductivity 180-foot aquitard.  
  
The model simulates the subsurface stratigraphy using 5 layers as follows:  
 

• Layer 1, the top layer, represents the A-aquifer.  
• Layer 2 represents either the SVA, or the top of the 180-foot aquifer.  
• Layer 3 represents the upper 180-foot aquifer.  



• Layer 4 represents the 180-foot aquitard.  
• Layer 5, the bottom layer, represents the lower 180-foot aquifer.  

 
The horizontal and vertical conductivities are presented for each layer in Table 1. 
 

Table 1: Model Parameters 
Layer Horizontal Conductivity (feet/day) Vertical Conductivity (feet/day) 

1 11.25 - 250 0.0007 – 0.02 

2 4.31 x 10-6 or 220 4.31 x 10-7 or 22 

3 70 - 250 7 - 22 

4 5 x 10-5 5 x 10-6 

5 400 70 

 
 
The model uses two types of boundary conditions: no-flow boundaries and 
constant head boundaries. All flow into or out of the model, to the ocean or 
adjacent aquifers, occurs through the constant head boundaries. In addition, the 
constant head boundaries establish the regional flow gradient and therefore the 
general direction of groundwater flow in the model. In all five layers the 
boundary of the ocean is represented by a constant head boundary. Layers 2 and 
4, representing low conductivity layers, have no-flow boundaries on all other 
sides. Layers 1, 3, and 5 have constant head boundaries on all or part of the other 
three sides. In the inland area of the model constant head boundaries occur 
where the aquifers extend beyond the model boundaries. 
 
The original model received from MACTEC was used for the simulations. No 
changes were made to the model grid or aquifer parameters. The only changes 
made were to add the desalination project intake wells and to raise the water 
levels of the eastern constant head boundaries for specific simulations as 
described below in the results section. 
 
PARTICLE TRACKING 

Particle tracking was used to generate groundwater flow paths and to delineate 
capture zones. Groundwater flow paths or pathlines represent the paths taken by 
groundwater as it flows through an aquifer. Particle tracking generates pathlines 
by placing points or particles in a groundwater flow model and moving them 
through the model at the same speed and in the same direction as groundwater 
flow. As these particles move through the model they trace out pathlines of 
groundwater flow. 



 
Particle tracking can be performed by forward tracking or by backward tracking 
(also known as reverse tracking). Forward tracking moves particles in the 
direction of groundwater flow to trace pathlines. Backward tracking moves 
particles opposite the direction of groundwater flow to trace pathlines.  
 
Particle tracking was performed using MODPATH version 4 (Pollock, 1994) in 
conjunction with the groundwater flow model. In addition to the output of the 
flow model MODPATH requires a porosity to compute the groundwater flow 
velocities. A porosity of 0.25 was assumed for this analysis.  
 

MODEL SIMULATION DESCRIPTIONS AND RESULTS 

The results of the flow model simulations and particle tracking analyses are 
described in the following sections. These simulations are designed to illustrate, 
with the use of pathlines, the response of the aquifer system to project pumping, 
as well as to examine the sensitivity of the capture zones to well spacing, 
pumping rate, and rising water levels in the aquifer. Additionally, water level 
impacts of the project are evaluated.  Unless otherwise noted, all figures show 
results for the lower 180-foot aquifer (Layer 5). 
 
CAPTURE ZONE ANALYSES 

NO PROJECT 

This simulation illustrates the current conditions in the groundwater flow basin 
without any project pumping. The flow model is the unaltered model received 
from MACTEC. The model was calibrated by MACTEC to December 2004 water 
level data and is taken to represent current conditions in the aquifer system.  
 
Figure 2 shows pathlines in the lower 180-foot aquifer that were created by 
forward tracking particles from the constant water level boundary representing 
the ocean and tracking them until they exited the model.  The arrows on the 
pathlines point in the direction of groundwater flow and indicate that, in general, 
seawater enters the model from the ocean, moves across the model from west to 
east, and then exits the model at its eastern boundary. The exception to this flow 
pattern occurs in the southwestern quadrant of the model where some of the 
pathlines converge and terminate. This represents the capture of groundwater by 
existing wells in the model.  The spacing between the arrows on Figure 2 
represents a constant time increment of one year. The time that it takes seawater 
to flow from the ocean to the eastern boundary of the model is between 15 and 36 
years.  
 



 
Figure 2: No Project - Particle Tracks from Ocean Boundary 

 
BASE PROJECT 

The feedwater desalination project was simulated by placing two extraction 
wells in the lower 180-foot aquifer, on the site of the abandoned wastewater 
facility. The two wells were placed at nodes approximately 800 feet from the 
ocean and with a separation between the two wells of 390 feet. These well 
locations are shown on Figure 3. Project pumping was distributed equally 
between the two wells, with a total pumping rate of 4167 gpm. This extraction 
rate includes both the process feedwater and bypass water for the desalination 
process. No other changes were made to the model other than the addition of 
these two wells. The aquifer parameters and the boundary conditions used in 
this simulation are the same as those in the original model received from 
MACTEC. 
 



 
Figure 3: Simulated Well Locations 

 
 
Figure 4 shows pathlines that were generated by backward tracking particles 
placed around the two extraction wells to the source of groundwater flowing 
into the wells. The pathlines generated in this manner delineate a capture zone 
for the project wells. The capture zone represents the area of the aquifer from 
which the project wells draw water. The arrows on the pathlines point in the 
direction of groundwater flow and indicate that seawater is flowing from the 
ocean toward the project wells. All of the pathlines begin at the ocean indicating 
that source all water flowing into the extraction wells is the ocean.  
 



 
Figure 4: Simulated Capture Zone – Base Case 

 
The time interval between arrows in this figure is one year. The longest travel 
time for seawater to move from the ocean into the project wells is less than three 
years. At this time the capture zone will be completely filled with full strength 
seawater, assuming that the 180-foot aquifer contains full strength seawater at 
the ocean boundary.  
 
INCREASED PUMPING 

The purpose of this simulation is to look at the effect of increased pumping rates 
on the capture zone and the source of water flow to the project wells. This 
simulation is identical to the base project simulation except that the pumping 
was doubled from the 4167 gpm to 8334 gpm.  
 
Figure 5 illustrates pathlines created by backward tracking from the project wells 
with increased pumping. As with the base project, the ultimate source of all 
water pumped by the project is the ocean. However, the size of the capture zone 
is larger than that of the base project simulation. 
 



 
Figure 5: Simulated Capture Zone – Increased Pumping 

 
The longest travel time for seawater to move from the ocean into the project 
wells is less than seven years.  This is longer than at the lower extraction rate. 
After seven years, the capture zone will be completely filled with full strength 
seawater, assuming that the 180-foot aquifer contains full strength seawater at 
the ocean boundary. The reason for this longer time period is that the capture 
zone at higher pumping rates is larger than the capture zone for the base 
simulation.  The longer flowpath around the periphery of the capture zone 
creates longer travel times along this flowpath. 
 
INCREASED WELL SPACING 

The purpose of this simulation is to evaluate the effect of increased well spacing 
on the capture zone and the source of water flow to the project wells. This 
simulation is identical to the base project simulation except that the distance 
between the two project wells was increased from 390 feet to 780 feet.  
 
Figure 6 illustrates pathlines created by backward tracking from the project wells 
with increased well spacing.  As with the base project, the ultimate source of all 
water pumped by the project is the ocean. However, the capture zone is slightly 



larger than for the original well separation that is shown in Figure 4.  The 
pathline on the south edge of the capture zone indicates a travel time of up to 6 
years between the well and the ocean.  The reason for this longer time period is 
that the capture zone is larger than the capture zone for the base simulation.  The 
longer flowpath around the periphery of the capture zone creates longer travel 
times along this flowpath. 
 

 
Figure 6: Simulated Capture Zone – Increased Well Spacing 

 
HIGHER WATER LEVELS INLAND 

The current groundwater model simulates the eastern edge of the lower 180-foot 
aquifer with constant head cells that are approximately 27 feet below sea level.  
These low water levels are based on quarterly groundwater monitoring data 
(MACTEC, personal communication).  The Monterey County Water Resource 
Association (MRWPCA) is currently implementing plans to reduce and prevent 
seawater intrusion by raising these inland water levels.  Therefore, it is 
reasonable to assume that future inland water levels may be higher than the 
current -27 feet msl.  These higher inland water levels were modeled to evaluate 
the effects that they would have on the source of the water captured by the 



project extraction wells, the extent of the capture zone and the timing of the 
movement of groundwater flow toward the project wells.  
 
Higher water levels were implemented by raising the water levels at the constant 
head boundary on the eastern side of the model in the upper and lower 180-foot 
aquifers. Two higher water levels were simulated. In the first case water levels on 
the eastern boundary of the model were set at 3 feet msl, the same level as the 
boundary representing the ocean. This effectively removed the strong regional 
water level gradient from the ocean into the aquifer system. For the second case 
water levels on the eastern boundaries in the upper and lower 180-foot aquifers 
were set at 8 feet msl, creating a regional gradient towards the ocean, opposite 
the direction of the regional gradient under current conditions. 
  
Particles were placed around the wells and backward tracked to delineate the 
capture zones and source areas for both cases. Figure 7 shows the capture zone 
for the case of water levels set to 3 feet msl on the eastern boundary. All water 
extracted by the project wells is still captured from the ocean. However, the 
capture zone is much larger than for the base project (see Figure 4). This larger 
capture zone is due to the absence of the regional gradient.  In the absence of this 
gradient, there is less water flowing across the ocean boundary into the model. 
With a lower flow across the boundary, the capture zone must become wider to 
capture the same amount of flow. The arrows on the pathlines in this figure are 
spaced at one year intervals. The closely spaced arrows indicate a much slower 
groundwater movement in the outer areas of the capture zone than for the base 
project.  It is also notable that the southern boundary significantly affects the 
shape of the capture zone in this situation.  The capture zone likely extends far to 
the south of the model’s southern boundary. 
 



 
Figure 7: Simulated Capture Zone – No Background Gradient 

 
Figure 8 shows the results of reverse particle tracking from the project wells, for 
the case of water levels set to 8 feet msl on the eastern boundary. There are two 
capture zones on this figure: one captures seawater from the ocean boundary and 
the other captures freshwater flowing into the model through the eastern 
boundary. The capture zone along the ocean boundary is smaller than in the 
previous figure because some of the flow is now being captured from inland. 
Water extracted from the aquifer by the project wells is a mixture of seawater 
and freshwater. 
 



 
Figure 8: Simulated Capture Zone – Westward Background Gradient 

 
IMPACT OF THE PROJECT ON INTRUSION 

This section presents the project’s potential impact on seawater intrusion in the 
aquifer system. The project pumping will locally induce seawater intrusion, 
which is usually viewed as harmful.  However, if the project intercepts seawater 
intrusion that would otherwise intrude further into the basin, the project may 
have an overall beneficial impact on seawater intrusion.  
 
Figure 3 and Figures 9 through 13 illustrate groundwater flow pathlines 
generated by placing particles along both the ocean and inland boundaries of the 
lower 180-foot aquifer.  These particles are then tracked in the direction of 
groundwater flow. The pathlines illustrate groundwater flowpaths for all of the 
water entering the model from the ocean or from aquifers east of the model. This 
method provides a picture of all seawater intrusion in the model, both the 
intrusion captured by the project wells and the intrusion occurring outside of the 
project well capture zone.  
 
Groundwater pathlines were generated for three regional gradients: the regional 
gradient of the original model where groundwater flows inland from the ocean 



(representing current conditions), a regional gradient that is effectively zero 
(eastern constant water levels are set to 3 feet msl), and a regional gradient that is 
reversed from the original model, allowing groundwater to flow west through 
the model and out to the ocean (eastern constant water levels are set to 8 feet 
msl). For each of these regional gradients, pathlines were generated for two 
cases, one without project pumping and one with project pumping of 4167 gpm.  
 
Figures 3 and 9 show groundwater flow pathlines for simulations where the 
regional groundwater flow direction is to the east, moving inland from the ocean 
(the current condition of the aquifer system). Figure 3 shows the case of no 
project pumping. The arrows on the pathlines indicate that the regional 
movement of groundwater flow is from the ocean into the aquifer and seawater 
intrusion is occurring across the entire length of the ocean boundary. The arrows 
in this figure occur at one year intervals, indicating that the time that it would 
take seawater to flow from the ocean to the eastern boundary of the model is 
between 15 and 36 years. Figure 9 shows the case with project pumping. The 
pathlines again show that seawater is flowing into the aquifer from the ocean 
across the entire length of the ocean boundary. In this case however, some of the 
intruding seawater is captured by the project extraction wells.  The project wells 
have a net beneficial impact on seawater intrusion because they capture intrusion 
that would otherwise flow inland. 
 



 
Figure 9: Boundary Flows – No Project Pumping 

 
Figures 10 and 11 show groundwater flow pathlines for the simulations where 
the regional groundwater gradient is effectively zero (constant heads are set to 3 
feet msl on the eastern boundary).  There is no regional gradient driving 
groundwater flow in any direction. Figure 10 shows the case of no project 
pumping. The arrows on the pathlines in this figure show flow into the model 
through both the ocean boundary and the inland boundary on the eastern side of 
the model. These pathlines terminate inside the model at existing, non-project 
extraction wells. With the regional gradient removed, these wells are now the 
driving force moving groundwater flow in this layer of the model. The area 
inside the pathlines originating at the ocean boundary represents the area of the 
seawater intrusion. The arrows on the pathlines reveal that groundwater 
movement in this case is much slower than current conditions shown in Figure 3. 
The arrows in Figure 10 and 11 occur at ten-year intervals rather than the 
previously shown one-year intervals, due to the long travel times in these 
simulations. The groundwater movement is slower because the existing 
pumping moves much less water through the model than the regional gradient 
does under current conditions.  Figure 11 shows the case with project pumping. 
The pathlines here show that the project wells now intercept most of the water 
flowing into the aquifer from the ocean and the area of intrusion is smaller than 



that of the no project case shown in Figure 10. The interception of seawater and 
the reduced area of seawater intrusion are beneficial impacts of the project on 
seawater intrusion.  
 

 
Figure 10: Boundary Flows – No Background Gradient and No Project Pumping 

 



 
Figure 11: Boundary Flows – No Background Gradient with Project Pumping 

 
Figures 12 and 13 show groundwater pathlines for simulations where the 
regional groundwater flow direction has been reversed from current conditions 
and the flow direction is to the west, moving from inland out to the ocean 
(constant heads are set to 8 feet msl on the eastern boundary). Figure 12 shows 
the case of no project pumping. The arrows on the pathlines are at 10-year 
intervals rather than the previously shown one-year intervals, due to the long 
travel times in these simulations.  The arrows on the pathlines indicate that the 
regional direction of groundwater flow is west, from inland to the ocean. Over 
half of the flow into the aquifer from the east is captured by existing, non-project 
pumping within the model. Flow along the entire length of the ocean boundary 
is towards the ocean. No seawater intrusion is occurring.  Figure 13 shows the 
case with project pumping added. The pathlines in this figure show that along 
the ocean boundary there is both seawater intrusion and groundwater discharge 
to the ocean.  The seawater intrusion seen in this simulation is both induced and 
captured by project pumping. Without the project pumping no seawater 
intrusion would occur as was shown in Figure 12. In this case the project causes a 
negative seawater intrusion impact. In addition to capturing seawater the project 
wells are also capturing fresh groundwater from the east. 
 



 
Figure 12: Boundary Flows – Westward Background Gradient and No Project Pumping 

 



 
Figure 13: Boundary Flows – Westward Background Gradient with Project Pumping 

 
WELL SPACING IMPACTS ON WATER LEVELS 

Figures 14 through 16 illustrate contours of simulated water level elevations in 
the lower 180-foot aquifer. The contours on the figures are in feet msl. Figure 14 
shows contours of water level for the current conditions in the aquifer with no 
project pumping. Figure 15 shows water levels from the base project simulation 
(wells separated by 390 feet). Figure 16 shows simulated water levels for the case 
with the two project wells separated by 780 feet.  Comparison of Figures 15 and 
16 reveals that there is a steeper gradient between the more closely spaced wells 
and the ocean. This is revealed by the more tightly spaced contour lines between 
the well and the ocean boundary in Figure 15.  
 



 
Figure 14: Water Levels – 180-foot Aquifer under Current Conditions 

 

 
Figure 15: Water Levels – 180-foot Aquifer under Base Simulation 



 

Figure 16: Water Levels – 180-foot Aquifer with Greater Well Separation 
 

WATER LEVEL IMPACTS IN THE LOWER 180-FOOT AQUIFER DUE TO 

PROJECT PUMPING 

Groundwater extraction by the project wells creates a cone of depression that 
extends out from the wells into the lower 180-foot aquifer. This drawdown can 
negatively impact other pumpers in the basin by lowering the water levels in 
their wells.  
 
A contour plot of the drawdown caused by the project pumping is shown in 
Figure 17. This plot shows the difference in water levels between the no project 
simulation (Figure 14) and the project simulation with 780 feet between the two 
wells (Figure 16). The magnitude of the water level decrease is small. For areas of 
the model more than 1000 feet from the project wells the water level drawdown 
is less than 3 feet. The greatest drawdown occurs at the model nodes with the 
pumped wells, where the drawdown is less than 10 feet. In this area the aquifer 
is unusable for potable water production due to the potential for saltwater 
intrusion.  
 



 
Figure 17: Drawdown from Pumping Project Wells 

 
IMPACTS ON PUMP AND TREAT SYSTEMS 

At the desalination project site there is a pump and treat operation extracting 
VOC contaminated groundwater from the upper 180-foot aquifer. The cleanup 
operations extract contaminated groundwater through a group of extraction 
wells. The groundwater flow model was used to model the extraction systems at 
these cleanup sites. Particles were placed around each extraction well and 
backward tracked away from the wells to delineate the capture zones for both 
the no project pumping and project pumping simulations.  
 
This analysis looks at the OU-2 extraction systems in the A-aquifer and the upper 
180-foot aquifer.  The Sites 2 and 12 extraction system at the project site was not 
evaluated. 
 
Figure 18 shows pathlines for the OU-2 A-aquifer extraction wells for the no 
project pumping simulation and Figure 19 shows the OU-2 A-aquifer when 
project pumping is included in the model. No difference can be seen between the 
two figures indicating that the capture zone is virtually unaffected by the project.  
This is likely due to the fact that the simulated 180-foot aquitard is extensive, and 



has very low vertical conductivity.  This aquitard effectively separates the lower 
180-foot aquifer from all overlying aquifers.  The extraction system in the A-
aquifer is further separated from the lower 180-foot aquifer and the upper 180-
foot aquifer by the Salinas Valley Aquiclude, another layer of very low vertical 
conductivity. 
 

 
Figure 18: OU-2 Capture Zones with No Project 

 



 
Figure 19: OU-2 Capture Zones with Project 

 
Figure 20 shows pathlines for the OU-2 180-foot aquifer extraction wells for no 
project and Figure 21 shows the OU-2 180-foot aquifer when project pumping is 
included in the model. Again negligible change can be seen in the capture zone 
when project pumping is occurring. 
 



 
Figure 20: OU-2 Capture Zones for 180-foot Aquifer with No Project 

  

 
Figure 21: OU-2 Capture Zones for 180-foot Aquifer with Project 



 

CONCLUSIONS 

Based on our modeling, the following general conclusions can be drawn 
concerning the proposed desalination intake wells: 
 

• The project will have a beneficial impact on saltwater intrusion when the 
regional groundwater flow direction is from the ocean into the aquifer. 
Under this condition, the project pumping will intercept seawater 
intrusion induced by the regional gradient.  

 
• The project will have a small negative impact on seawater intrusion if 

water levels in the aquifer system rise far enough to reverse the 
groundwater flow gradient and cause groundwater to flow towards the 
ocean. In this situation project pumping will create seawater intrusion 
which would not occur without project pumping. All intruded seawater, 
however, will be captured by the project wells.  Therefore, the negative 
impact will be confined to the area immediately surrounding the project 
wells. 

 
• Under current conditions, the ocean is the source of all groundwater 

extracted from the lower 180-foot aquifer by the project. This is not 
sensitive to either changes in extraction rate or to the distance between 
extraction wells. However the size of the capture zone increases 
significantly as the extraction rate increases. 

 
• The water level decrease caused by the project in the lower 180-foot 

aquifer is less than 3 feet in areas more than 1000 feet from the project 
wells. In the vicinity of the wells, where potable water production is not 
feasible due to seawater intrusion, the decrease in water levels is less than 
10 feet.   

 
• Project pumping has a negligible effect on the OU-2 extraction systems in 

the A-aquifer and the upper 180-foot aquifer. 
 
These results are based on assumptions embedded in the existing model.  No 
attempt was made to modify the model, or test the assumptions in the model.  
We suggest that the underlying model assumptions be verified before additional 
analyses are performed. 



REFERENCES 

Harbaugh, A.W., E.R. Banta, M.C. Hill, and M.G. McDonald, 2000. MODFLOW-
2000, The U.S. Geological Survey Modular Ground-Water Model-User Guide to 
Modularization Concepts and The Ground-Water Flow Process, U.S. Geological 
Survey Open-File Report 00-92. 

 
Pollock, D.W., 1994. Users Guide for MODPATH/MODPATH-PLOT, Version3: A 

Particle Tracking Post-Processing package for MODFLOW, the U.S. Geological 
Survey Finite-Difference Groundwater Flow Model. U.S. Geological Survey. 
Reston, VA. 

 
 



 
 
 
 
 

EXHIBIT F 
 







1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

 
 

    

 

AT T ORNEYS AT  LAW  
LOS AN GE LES 

 

 

 

SUPPLEMENTAL DECLARATION OF MARTIN FEENEY  

 

LATHAM & WATKINS LLP 
Duncan J. Moore (Bar No. 233955) 
   dj.moore@lw.com 
Winston P. Stromberg (Bar No. 258252) 
   winston.stromberg@lw.com 

355 South Grand Avenue 
Los Angeles, California  90071-1560 
Telephone:  +1.213.485.1234 
Facsimile:  +1.213.891.8763 
 
LATHAM & WATKINS LLP 

Christopher W. Garrett (Bar No. 100764) 
   christopher.garrett@lw.com 
Jennifer K. Roy (Bar No. 281954) 
   jennifer.roy@lw.com 

12670 High Bluff Drive 
San Diego, California  92130 
Telephone:  +1.858.523.5400 
Facsimile:  +1.858.523.5450 
 
ANTHONY LOMBARDO & ASSOCIATES, INC. 

Anthony Lombardo (Bar No. 104650) 
  tony@alombardolaw.com 

144 W. Gabilan Street 
Salinas, California 93901 
Telephone:  +1.831.751.2330 
Facsimile:  +1.831.751.2331 
 
Attorneys for Real Party in Interest 
California-American Water Company 
 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SANTA CRUZ 
 

MARINA COAST WATER DISTRICT, and 
DOES 1-10, 

Petitioner and Plaintiff, 
 v. 
 
CALIFORNIA COASTAL COMMISSION, 
and DOES 11-50, 

Respondents and Defendants. 

 

CASE NO.  CISCV180839  
 
Assigned to:  Hon. Rebecca Connolly, Dept. 4 
 
SUPPLEMENTAL DECLARATION OF 
MARTIN FEENEY IN SUPPORT OF CAL-
AM’S OPPOSITION TO MOTION FOR 
STAY AND PRELIMINARY INJUNCTION 
AND SURREPLY  
 

Hearing:  
 
 
 
 

CALIFORNIA-AMERICAN WATER 
COMPANY, a California water corporation, 
and DOES 51-100, 

Real Party in Interest. 
 

 

Date:   May 1, 2015 
Time:  10:00 a.m. 
Dept.:  4 
 
Action Filed:  December 11, 2014 

 



1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

 
 

  1  

 

AT T ORNEYS AT  LAW  
LOS AN GE LES 

 

 

 

SUPPLEMENTAL DECLARATION OF MARTIN FEENEY  

 

SUPPLEMENTAL DECLARATION OF MARTIN FEENEY 

I, Martin Feeney, declare: 

1. I am an independent consultant providing hydrogeologic support services to 

municipalities, water agencies, and water utility companies.  I am a California Professional 

Geologist with specialty certifications in engineering geology (CEG) and hydrogeology (CHg) 

and have more than 30 years of experience in groundwater consulting.  I have personal 

knowledge of the facts set forth in this Declaration and, if called as a witness, could and would 

testify competently to such facts under oath. 

2. My educational and professional background are described in Paragraphs 1 

through 6 of my April 20, 2015, Declaration submitted in support of California-American Water 

Company’s (“Cal-Am”) Opposition to Motion for Stay and Preliminary Injunction, and are 

incorporated herein by reference.   

3. I have reviewed the Declaration of Roger Masuda submitted in support of Marina 

Coast Water District’s (“MCWD”) Reply Brief.  In his declaration, Mr. Masuda describes an 

email exchange and telephone conversation with me in 2007.  

4. I remember my discussions with Mr. Masuda described in Mr. Masuda’s 

declaration.  I indeed told Mr. Masuda that “brackish” wells (i.e., wells that would produce an 

approximate equal mixture of fresh groundwater and seawater) would not work at the coast 

because the produced water would not stay brackish.  My opinion was informed by the 

groundwater modeling work my team had just finished for MCWD evaluating the feasibility of 

wells in the 180-Foot Aquifer as a source of feedwater for a MCWD-proposed desalination 

facility.   This work demonstrated that the groundwater produced from feedwater wells located 

close to the coast and perforated in the 180-Foot Aquifer would quickly change from brackish 

water to almost full strength seawater derived from the ocean.  The work also showed that the 

percentage of “fresh” (i.e., seawater intrusion degraded) groundwater produced by the wells was 

a function of the steepness of the landward groundwater gradient.  The steeper the landward 

gradient, the less fresh groundwater produced by the feedwater wells.   Because inland changes 

in basin water balance result in such small changes in gradient at the coast, the water budget of 
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the basin at large has little impact on the amount of “fresh” water captured.  The modeling also 

showed that all induced flow of seawater would be captured by the feedwater wells.  This 

capture zone analysis methodology is industry-standard for groundwater contamination control 

and remediation.  The analysis is consistent with my April 20, 2015 declaration regarding  

Cal-Am’s test slant well project (“Project”).  

5. I have also reviewed the Declaration of Curtis Hopkins submitted in support of 

MCWD’s Reply Brief.  I disagree with several of Mr. Hopkins’ statements, which I describe 

below.  

6. It is my understanding that Cal-Am has intended the Project to pump most water 

from the Dune Sand Aquifer, as the Dune Sand Aquifer is not being utilized for beneficial use.  It 

is interesting to note that Mr. Hopkins’ previous declaration focused solely on the alleged 

impacts to the 180-Foot Aquifer from the pumping of the test slant well.  After review of my 

April 20, 2015 declaration where I pointed out Mr. Hopkins’ error and noted that the bulk of the 

water produced from the slant well was to be derived from the Dune Sand Aquifer, Mr. Hopkins 

essentially dropped the discussion of impacts to the 180-Foot Aquifer and is now focused on 

alleged impacts to the Dune Sand Aquifer, a subject he had not broached previously.   

7. The Hydrogeologic Working Group (“HWG”) consists of six professional 

hydrogeologists with a collective experience in hydrogeologic practice in California of more than 

200 years. The members of the HWG are retained, to protect their various interests, by CEMEX, 

the California Public Utilities Commission, the Salinas Valley Water Coalition, the Monterey 

County Farm Bureau, and Cal-Am.  Prior to the construction and operation of the Project, the 

HWG collected and analyzed extensive borehole data (lithologic and geophysical), laboratory 

horizontal and vertical conductivity testing data, downhole and monitoring well water-quality 

data, and preliminary iterative modeling simulations of the Project’s operation.  The HWG 

members independently reviewed the same data set and came to varying opinions as to the 

potential success and possible impacts.  After six months of data acquisition and analysis, the 

HWG reached a consensus that to best determine the feasibility and impacts of using slant well 

technology at the Project location, the aquifer system needed to be stressed (pump tested) to 
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develop adequate aquifer response to determine the aquifer system properties.  The data from the 

test slant well pumping would allow for refinement of the existing groundwater models, quantify 

potential impacts, and allow for rigorous analysis of the environmental impacts of the use of the 

aquifer for source water for desalination. 

8. Mr. Hopkins’ new analysis is based, by his own admission, on limited data from 

the 5–day pumping test.  It is my opinion that the data from the 5-day pumping test are 

insufficient to support Mr. Hopkins’ opinion, (or anybody else’s opinion) because developing 

valid aquifer response data in this setting requires a longer-term testing of the slant well.  The 

HWG is in agreement that the testing period needs to be longer term because water-quality and 

water-level impacts in confined and unconfined systems occur on different time scales.  

Accordingly, Special Condition 11 provides for cessation of pumping if unanticipated adverse 

impacts are detected.   

9. Mr. Hopkins’ declaration is inconsistent as to whether the 180-Foot Aquifer is 

confined or unconfined.  In Paragraph 9 of his new declaration, regarding the water-level 

response of the 180-Foot Aquifer to the 5-day pump test, Mr. Hopkins states “in my opinion that 

the 180-Foot Aquifer is not unconfined and in direct communication with the overlying Dune 

Sand Aquifer” (i.e., the 180-Foot Aquifer is hydraulically isolated from the overlying aquifer).  

Mr. Hopkins later states that the overlying Dune Sand Aquifer/A-Aquifer is recharging (i.e., in 

hydraulic communication with) the 180-Foot Aquifer and has improved the water quality of the 

180-Foot Aquifer.  Mr. Hopkins’ inconsistent statements call into question his understanding of 

the 180-Foot and Dune Sand Aquifers.  

10. Mr. Hopkins asserts that Cal-Am has stated that the 180-Foot Aquifer is 

unconfined.  I am aware of no such assertion by Cal-Am.  As can be seen in Figure 45 of the 

June 2014 Borehole TM Report, which is available online at http://www.watersupplyproject.org/ 

Websites/coastalwater/files/Content/4224222/FINAL_Borehole_TM_Part_I.pdf, and which I 

also understand was submitted to the Coastal Commission and is part of the Commission’s 

administrative record, Cal-Am published the average horizontal and vertical lab hydraulic 

conductivities for the 180-Foot Aquifer at the Project site as 143 ft/day and 0.16 ft/day, 
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respectively.  An anisotropy (ratio of the ease of horizontal flow to vertical flow) of almost 1:900 

is not, by any measure, unconfined.   

11. Mr. Hopkins also takes issue with the characterization of groundwater in the 

vicinity of the Project site in both the 180-Foot and 400-Foot Aquifers as being characterized as 

non-potable or unusable for agriculture.  That generalized characterization comes from the fact 

that seawater intrusion, as mapped by Monterey Coast Water Resources Agency and as defined 

by 500 milligrams per liter of chlorides, in the 180-Foot and 400-Foot Aquifers extends an 

average distance of six and two miles, respectively, inland from the Project site.  There do 

remain some pockets of fresher water within isolated strata inside the mapped boundary.  For 

example, the mapped extent of intrusion in the 400-Foot Aquifer shows an area just northeast of 

the Project site where intrusion has been slower, or undetected.  However, the Project does not 

produce from the 400-Foot Aquifer, is isolated from the 400-Foot Aquifer by a demonstrated 

aquitard, and based on data from monitoring wells completed in the 400-Foot Aquifer during the 

5-day test, shows no response to the pumping.  In the 180-Foot Aquifer, seawater intrusion 

extends essentially to City of Salinas.   

12. Mr. Hopkins is correct that the average total dissolved solids (“TDS”) 

concentration at MW-5M meets the second tier of the 3-tiered (500, 1000, 1500 mg/l) water 

quality secondary standard set by the California State Water Resources Control Board – Division 

of Drinking Water standard of 1,000 mg/l.  The average TDS concentration at MW-5M is 

actually 560 mg/l, which is reflected in Table 2 to the GEOSCIENCE Technical Memorandum 

described in my April 20, 2015 declaration.  I understand that the original version of the 

GEOSCIENCE Technical Memorandum inadvertently did not include Table 2, but that the 

memorandum has been revised to include that table and has been reposted online at 

http://www.watersupplyproject.org/Websites/coastalwater/files/Content/4985953/ 

HWG_BASELINE_TM-20-Apr-15_1_1_.pdf.  A true and correct of Table 2 to the 

GEOSCIENCE Technical Memorandum is attached hereto as Exhibit A.  In any event, the 

Monterey County Environmental Health Department enforces the 500 mg/l standard for TDS for 

public water systems in Monterey County.  More importantly, Mr. Hopkins fails to mention that 
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the water at this location at an average concentration of 67 mg/l for nitrates exceeds the primary 

drinking standard of 45 mg/l (see Exhibit A) as a result of contamination by agricultural 

practices, and is therefore not suitable for any potable supply.   

13. As to the usability of the water for agricultural use, I understand that some 

growers in the area still have operational wells in the 180-Foot Aquifer.  However, these same 

growers choose to use more expensive Castroville Seawater Intrusion Project (“CSIP”) 

reclaimed water with TDS concentrations of approximately 800 mg/l over the degraded 

groundwater.  These facts should be indicative of the usefulness of the existing resource. 

14. Mr. Hopkins also asserts that the Dune Sand Aquifer provides a protective layer 

to the 180-Foot Aquifer from seawater intrusion leaking into the 180-Foot Aquifer and, as noted 

above, provides important source of recharge to 180-Foot Aquifer.  However, elsewhere in his 

declaration, Mr. Hopkins states that the 180-Foot Aquifer at the Project site is “not unconfined 

and in direct communication with the overlying Dune Sand Aquifer.”  As explained above, the 

180-Foot Aquifer cannot be both confined and unconfined.  Further, one hopes that Mr. 

Hopkins’ opinion on nourishing recharge from the overlying Dune Sand Aquifer to the 180-Foot 

Aquifer is not true, as water quality data from the shallow monitoring well MW-5 show nitrate 

concentrations at an average of 235 mg/l, more than five times the drinking water standard. 

15. In sum, while Mr. Hopkins continues to allege that the Project will aggravate 

seawater intrusion in the 180-Foot and Dune Sands Aquifers, he has provided no mechanism that 

would reasonably explain such alleged water quality degradation.   As I have stated and 

demonstrated in work previously prepared for MCWD, the pumping of the test slant well will 

create a localized capture zone in both aquifer systems capturing all seawater induced.  To that 

end, inland conditions within the groundwater basin are almost irrelevant.  In any event, should 

my opinion be in error, the provisions of Special Condition 11 will allow cessation of pumping 

to prevent any possible damage to the basin. 
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Thank you for your testimony. I appreciate it.

THE WITNESS: You're welcome.

THE COURT: All right. Okay. So then I am

going to shift to the testimony of Mr. Williams that you

indicated.

MR. GARRETT: Yes. I'd like to call Mr. Dennis

Williams to the stand.

THE COURT: Okay. Mr. Williams, if you could

come forward please.

DENNIS WILLIAMS,

called as a witness on behalf of the Respondent,

being sworn by the clerk to tell the truth, the whole

truth, and nothing but the truth, answered and testified

under oath as follows:

THE WITNESS: I do.

THE COURT: How's our court reporter doing?

I'm going to try to limit you to half hour.

I'd, actually, like you to try to see what you could do in

25 minutes, so, if the California Coastal Commission wants

to ask a question, they can have five minutes. And then

we can have ten minutes.

MR. GARRETT: I'll try to beat that, Your Honor.

MR. JACOBS: Your Honor, I will not have any

direct examination. So I'm happy to take whatever time

you're willing to give to Mr. Garrett.
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MR. GARRETT: This is my witness, and I will try

to move things along. And, if that -- the Court can

decide what form you want the questions. It's, obviously,

going to be faster if I just ask him some basic questions

and move through it.

THE COURT: I'd like you to expedite it, and,

you know, please, no leading questions. In the interest

of time, I'm going to allow some leading questions and

some leeway.

So -- and, with respect to his expertise,

perhaps, we could get a stipulation with respect to that.

MR. GARRETT: Would you agree, Mr. Wilkins, that

he's an expert?

MR. WILKINS: I would, yes.

DIRECT EXAMINATION

BY MR. GARRETT:

Q. Mr. Williams, first of all could you tell

us how you got involved with this area and the wells.

A. My involvement in this area started

probably 2009, or earlier, with the -- well, my first

involvement was with the Salinas Valley Integrated

Regional Groundwater Surface Water Model Waterways

consulting to Monterey County Water Resources Agency as a

peer reviewer of that model. So that's what we call the

large scale model.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CYPRESS COURT REPORTING
TEL: (831) 375-7500 cypresscourtreporting.com FAX: (831) 646-8114

173

And then, when the regional project was involved

with that, we developed what's called the North Marina

model, which was a large scale model, and I have a slide

we can show that later.

And then, more recently, the last few years have

been involved with the Salinas Valley water project, where

we developed a focused CEMEX model.

Q. And so who are you working for now? Who is

your company working for at this point?

A. Yeah. I'm founder president of Geoscience.

We have two contracts. One's with ESA, who is contracted

with the PUC; and the second contract is with RBF, who is

contracted with Cal-American.

THE COURT: With whom?

THE WITNESS: Cal-Am.

The first could on contract with PUC we'll be

doing all of the groundwater remodeling work for the EIR,

and the second contract with RBF and Cal-Am has to do with

the design and the supervision of construction in

monitoring the test well.

BY MR. GARRETT:

Q. And, Mr. Williams, was your company

involved with any groundwater modeling that was used by

the City of Marina in its preparation of the environmental

documents for the test well?
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A. We didn't do any work for the City of

Marina, but we included in our groundwater model in

scenarios some of their proposed desalination -- test

wells for desalination wells. They're part of our model

scenarios the EIR.

Q. I want to ask you first about the same

slide figure nine here. Can you, first of all, briefly

tell me what it is.

A. This is a slide of the five-day pumping

test of the test lab well, which started April 3rd and

continued to April 8.

What I plotted here was the water level

drawdown, which is the change from a non-pumping level.

When I have this note that it's stabilized, you see these

slight wavy things. We were having trouble with the valve

controlling the flow. For some reason, there was

turbulence. So the fluctuation in the lower part of the

chart shows the discharge rate. On average, it was like

2,004 gallons per minute for the five-day test; however,

you can see -- because of this valving issue, we were

having with turbulence, you can see it goes up and down.

Q. So let me just interrupt you.

So this area here, that was important to the

prior witness, can you explain what you know about this;

what happened there.
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A. Can I touch the screen?

THE COURT: Yeah. You can use the touchscreen,

and the arrow should just come right up.

THE WITNESS: Very good.

So you see this last -- these last little blips

up here. There (indicating). They were, actually -- you

see the discharge spiked up, then it went back down.

There is a slight lag in there, because this is a -- this

aquifer -- this well is producing from two aquifers. So

it's producing from both.

But, essentially, the slight blips in the

drawdown are due to the fluctuations in the discharge rate

due to the valve issue.

But, on average, you can see that it's a nice

smooth, and it's flattened out. So, in my opinion, it's

reached a restabilization after about three days.

So you can't really say that this is -- when

wells turn on, the cone of depression expands enough until

it gets enough to recharge the well. And so, during that

time, if it's drawing down, and then it gradually smooth

out. And that's exactly what we see here.

BY MR. GARRETT:

Q. So you would disagree with Mr. Hopkins and

conclude that the well has reached equilibrium at the end

of the five days?
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A. That's true.

Mr. Hopkins mistakenly interpreted this slope of

the graph as different than this slope, and he said that

that was a boundary effect, which is not true. This

actually shows that it's receiving enough recharge to

support the discharge (indicating). So it's hitting a

recharge boundary. And we know that a lot of it's coming

from the ocean.

Q. If the well has reached equilibrium, would

you expect to see changes in water levels after that

point?

A. No. They're, generally, stable like it

shows here.

Q. And what affect did Mr. Hopkins use of a

log-rhythmic or semi-log-rhythmic scale have upon the

slopes and curves that he was showing on his slides?

A. Well, it's just a different way of plotting

it. We plot it both ways. Sometimes it's easier to

understand when you use a linear scale like we did here.

But he took the slope from this early time

period here, and he said that that's a different slope

than this, which it is, but it doesn't mean that there's

any kind of boundary flow.

Q. So did this slope that he presented, which

seemed to be a continuous downward slope for eight months,
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was that an accurate depiction of what you believe will

happen from the operation -- continued operation of the

test well?

A. No.

He misinterpreted the last few points in his

semi-log plot, and those were the points that were drawn

down by this spike in the discharge due to the valve

fluctuating.

Q. In the interest of time, I want to move to

figure eight. And, first of all, Mr. Williams could you

tell me what this depicts.

A. This is the drawdown at the end of the

five-day test, and we have three sets of control points.

Control points are what we use to draw the lines. These

are actual measured data. And it's hard to see, but, near

monitoring well one -- and I plotted this shallow water

levels, because those were the highest drawdowns rather

than the middle, just to show worse-case scenario.

Q. So the prior slide we saw before were

showing results from monitoring well, the test well

itself?

A. Yes, the test well itself.

Q. Okay.

A. These are drawn downs in the aquifer.

Q. Okay.
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A. And so you can see here right near

monitoring well one shallow, we have about eight and a

half feet, and then, in here, we have measurement of one

and a half feet. And then our next control point is out

monitoring well four, which is the compliance point for

this coastal development permit, and there was zero there

(indicating).

So what we did is: We used those control

points, and then, based on the analysis of the pumping

test data where we could determine actual parameters, we

calculated these other contours, and they're reasonable.

So we had this one and a half, we have we had zero here,

we had eight and a half here.

And one question -- you know, in slant wells,

because they're -- they are not points in the ground. The

drawdown distribution is ellipsoidal around the slant well

screens. You see here the slant well screen, the vertical

projection is shown by these dashed lines (indicating).

So it's ellipsoidal. So this accurately depicts my

opinion what the drawdown is at the end of the five-day

test.

Q. If the test well has reached equilibrium,

would you expect the numbers depicted on figure eight to

change or stay the same?

A. No. If it's reached equilibrium they won't
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change.

Q. Let's go to figure 17.

So, Mr. Williams, can you briefly tell the Court

what this figure depicts.

A. This figure is a model prediction,

actually, before we started pumping -- before we did the

test well, I should say. And it shows the slant well, the

dash lines of the screen, vertical projection of the

screen, underlying the land and the ocean. And these are

what we call backward particle tracking showing the source

of water to the test slant well. You can see, by looking

at these arrows here, they're all -- most of them are

coming from the ocean (indicating).

Q. So this was a prediction from the

groundwater well that you created several years ago;

right?

A. The groundwater model, yeah, the focused

model.

Q. Did you see anything in the results so far

from the test well that would contradict this model?

A. No, I haven't.

Q. So do you agree or disagree with

Mr. Hopkins when he says that the results from the test

well show are inconsistent with the model?

A. No, I disagree with that. They're close.
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Of course, the normal procedure is, in any of

these projects -- and what we did at Dana Point for -- ten

years ago for the Doheney (phonetic) first test well. We

did the borings on the beach, then we drilled the test

well, and we pumped it for two years. And, during that

time, we developed parameters and updated and refined our

groundwater model, so then we would accurately, more

accurately, predict the inland impacts. That's the

procedure we followed then. That's the procedure we're

following now.

So we will take the data from the testing and

refine the groundwater model and predict impacts.

Q. So, by my calculation, I have about five

minutes here to stay true to my time estimate. I'd like

to move to figure 12, please.

THE COURT: I think you have a few minutes.

MR. GARRETT: I'm going to leave some time for

your questions.

THE WITNESS: This figure, seawater intrusion

occurs because, if you look at this one well, it's

probably easier to see. This one's bigger. This would be

the ocean over here, and you have this -- what's called an

interface. There's salt water over here on the left.

Fresh water here (indicating). Seawater is heavier than

fresh water. There's a density difference.
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But there's a principle called a Ghyben Herzberg

principle that says, one foot of fresh water above sea

level will stabilize 40 feet below sea level.

So, when Mr. Hopkins said the protected

elevation is two and a half feet, he was dividing a

hundred feet into the dune sand by 40. He got two and a

half.

BY MR. GARRETT:

Q. When Mr. Hopkins said that, prior to the

operation of test well, the dune sand layer in the

180-foot aquifer levels were above the protective level,

protected elevation, you're saying Mr. Hopkins' testimony

was incorrect?

A. Yes.

MR. WILKINS: Objection; misstates prior

testimony.

THE COURT: I'm sorry. I didn't hear what was

the objection.

MR. WILKINS: Objection; misstates prior

testimony.

THE COURT: All right. Overruled.

THE WITNESS: The calculation was correct. A

hundred divided by 40 is two and a half; however, if you

look at where mean sea level is, which is down where this

blue line is (indicating), all of our reference points are



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CYPRESS COURT REPORTING
TEL: (831) 375-7500 cypresscourtreporting.com FAX: (831) 646-8114

182

what's called is NAVD88, North American Datum of 1998. So

sea level is actually plus three feet of NAVD88. And you

can see that the protected elevation for dune sand is plus

five and a half. It's three plus two and a half. And

then protective elevation for the 180 aquifer is nine

feet.

Now, if you look at the actual water levels, you

see that the shallow dune sand levels, even before

pumping, were below their protective elevation, which said

there was seawater intrusion occurring, and the same with

the deeper one.

Now, this is supported by the water level

quality, the poor water level quality, that we see in,

both, the dune sand and the 180, as well as the 400-foot

aquifer.

BY MR. GARRETT:

Q. Okay. I'd like to go to figure two.

THE COURT: Just, while we're looking at this

figure, is that then -- how do you explain that they --

according to Mr. Hopkins, they found water that wasn't

degraded that looked like it was fresh water?

THE WITNESS: Well, that's quite a ways inland.

If you're looking at MW-5, that's two miles inland.

You know, it's incorrect to say that I have an

elevation 35 feet two miles inland. Where you get
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seawater intrusion is at the coast. That would be like

saying, well, the water levels in King City and the

Salinas Valley are very high. But why do we have seawater

intrusion in Salinas is because the coastal pumping.

That's the same thing we see here.

You have to look at the protected elevations at

the coast, and those the ones that are important.

BY MR. GARRETT:

Q. So I have figure two up now. And,

Mr. Williams, maybe you could indicate your prior

testimony about the levels and the aquifers being below

the protective levels in allowing seawater intrusion.

What area were you talking about when you --

A. Well, that was -- lots my arrow here.

THE COURT: So it's not a drag screen. It's a

touchscreen. You should just be able to go immediately to

the spot you want.

THE WITNESS: Thank you.

THE COURT: Yes.

THE WITNESS: This is the area of the test slant

well. And those drawdowns that we had on that previous

are all focused right in here, with MW-4 being zero

(indicating). So they're quite localized.

Most of the water, in my opinion, is coming from

the ocean. It's not extending out into other areas.
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BY MR. GARRETT:

Q. In the testimony that Mr. Hopkins gave in

his declarations about there being potable water, where

did the data come from for that conclusion?

A. Well, he was talking about this well here,

MW-5, which is almost two miles from this -- from the

coast (indicating). And that's really not potable if you

look at the actual -- the nitrates and TDS and everything.

TDS is high, but it's within secondary standard. Probably

the nitrate is above the maximum-contaminant level, due to

the agricultural fertilizer and so on that's got in the

soil.

Q. Where's the closest well on that map where

people are using -- taking water from?

A. I'm not quite sure where the pumping wells

are for potable supply.

Q. Can you, generally, indicate where the

Marina Coast Water District --

A. These are Marina Coast wells down here. I

think there's 7 and 12 are over in this case area

(indicating). But they're several miles away.

And we also are, you know, going to have some

more monitoring wells constructed here and some other

areas here and here (indicating).

But the Marina Coast is down in this area
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(indicating).

MR. GARRETT: So, before I run completely out of

time, Your Honor, I would like to move the figures which

Mr. Williams has discussed, and I've had referred to by

number into evidence.

THE COURT: Only the ones he's discussed?

MR. GARRETT: Yes.

THE COURT: Do you have a copy of only those

ones that you'd like to present to my clerk so it can be

labeled?

MR. GARRETT: Yes. We can create that.

THE COURT: All right. Because there's other

ones in the packet you gave me that you didn't discuss.

MR. GARRETT: That's right. I just want to be

sure Mr. Wilkins didn't have any objections, because I

would use my remaining time to lay a foundation for it.

MR. WILKINS: I will stipulate that the witness

has laid a foundation for the documents.

THE COURT: All right. So the exhibits -- and

we're going to call those, collectively, Defendant's A --

or do you have 1?

THE CLERK: Respondent's A as a group.

THE COURT: Respondent's A as a group.

And then I had a question about -- Mr. Hopkins

testified that he showed a figure that was attached that
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showed the water movement that he saw was coming from,

say, the area where the MW-5 well is shown on what I'm

seeing as figure two, which is Respondent's 1, figure two.

And you were saying that the -- or he provided testimony

that the water was moving towards the ocean, and there

wasn't any recharge going on.

THE WITNESS: Yes, Your Honor. He said, MW-5,

that the elevation in the dune sand was 30 feet, which it

is, and there is a seaward flow of water; however, at the

coast, the elevation drops below the protective

elevations, actually, below sea level, close to. So,

yeah, there is a seaward flow, a natural grading.

THE COURT: What -- so, because it's below that

protected area, are you saying -- I think we can hear your

phone buzzing, because it's up against -- I'm not sure.

At least I can hear it.

Do you disagree with his opinion that no

recharge is happening? That what's happening is that -- I

understood his testimony to be that, in the area where

MW-1, MW-3, and MW-4 is, since you were taking water out

of there, the level of the water was dropping. There's no

seawater recharging, and so the water was pulling fresh

water, or whatever water, whatever mix of water was

pulling from the area of -- designated as MW-5.

THE WITNESS: No, I disagree with that.
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If I had that one slide showing the seawater

intrusion control, it kind of illustrates what Your Honor

was talking about.

MR. GARRETT: Figure 12?

THE COURT: Has that been admitted?

MR. GARRETT: Yes.

THE WITNESS: No. One more. It's the one --

that one.

MR. GARRETT: This one we did not use, Your

Honor. It's background information on how you discuss

seawater intrusion.

THE COURT: Would you --

MR. GARRETT: I'd like to offer it into

evidence.

THE COURT: Okay.

MR. GARRETT: If it's relevant to his answer to

your question, I don't see a problem.

THE COURT: All right. Then let's have it

marked as Respondent's next in order.

THE WITNESS: Yeah. This is what's happening

under the coast. The slant well is intercepting seawater

and drawing high percentage of its recharge from the

seawater. So you have these localized depressions close

to the coast.

Now, there is a seaward flow, but most of the
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recharge is coming from the ocean. So these, actually,

intercept seawater, actually, preventing seawater

intrusion, because they're pumping well troughs. It's

like we have pumping injection well barriers along

Southern California. We also have extraction troughs.

And that's what these slant wells will do, they'll

intercept seawater to protect the intercoastal access.

THE COURT: Was the seawater supposed to be

recharging the well?

THE WITNESS: The seawater is. It's producing

most of the water from the ocean. It's leaking to the sea

floor and then offshore inflow from the subsurface

aquifers, subsea aquifers.

MR. GARRETT: Maybe just to clarify, Your Honor.

BY MR. GARRETT:

Q. The purpose of this test slant well is to

determine if it will be recharged by seawater; is that

correct?

A. It's one of the things we're looking at.

Two, what are the inland impacts? And, three, what is the

percentage of water from ocean water sources?

THE COURT: Okay.

MR. GARRETT: One last question, Your Honor?

THE COURT: Okay.

////
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BY MR. GARRETT:

Q. Mr. Williams, based on the test results

that you've seen so far, what do you think will happen in

the next day 90 days to the groundwater in the area?

A. Well, I think there may be some slight

propagation, but what we've seen from the five-day test,

and then we started pumping the well again. We're nine

days into it since the 22nd. We see the same trends. We

see no change at four and the same slopes we see in the

coastal wells, like MW-3 closest.

THE COURT: And, well four, that's where the --

it drops down below 1.5. There has to be -- then pumping

has to stop?

THE WITNESS: That's correct.

THE COURT: All right. So I'm going to allow

for cross-examination. I'd like you to try to limit it to

ten minutes, but I'll try to be flexible.

CROSS-EXAMINATION

BY MR. WILKINS:

Q. So you were just referring to anyone days

of additional data. Is that information publicly

available that you're testifying about?

A. We will be putting out another monitor

report next week. It will contain the data up through, I

believe, today.
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Q. Do you know why there wasn't a weekly

monitoring report this week?

A. There was. There was. The one went out

last week.

Q. I meant this week.

A. It will all be coming out, I think, Monday

or Tuesday.

Q. If we could go to figure 12 if you don't

mind.

In addition to the lines you have here, you also

have hand measurements drawn out on this graph, it

appears?

A. That's correct.

Q. And, at the beginning of your monitoring,

can you tell me whether the dune sand aquifer was above

the protective layer.

A. Well, based on the hand levels, the dune

sand was. And --

THE COURT: And where are the hand levels?

THE WITNESS: Yes. It's kind of hard to see.

But they're the little triangles. For example, the

shallow is the triangle. So you see the triangle is

slightly above protected elevation, and then, the hand

levels, there's some variability. But, basically, the

protective elevation, it's calculated. The actual levels
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are at that or below that.

But, you know, forget all of these calculations.

If you just look at the water quality, there is intrusion,

historical intrusion. The cause -- you know, existing

there. The shallow aquifer has a TDS of about 25,000 and

the deeper aquifer has a --

MR. WILKINS: I'm good to object, because I have

very limited amount of time. This is nonresponsive.

THE COURT: I'm going to allow him to finish his

answer, and I'm not going on penalize you with respect to

your time.

THE WITNESS: In the middle aquifer, which you

can see is quite below the protective elevation, is very

salty. It has a TDS of about 35,000.

So the evidence here just confirms what we've

been seeing in our actual lab samples of these monitoring

wells.

BY MR. WILKINS:

Q. Based on this graph, if you look at the

hand level measurements for the dune sand aquifer, would

you agree that, until there was the beginning of pumping

at well, that it was at or very close to the protective

layer?

A. Based on the calculation. But this is just

one estimate.
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THE COURT: And hold on. So, if you could just

focus on responding to his answer. And you could use the

touchscreen in front of you too. I'm assuming that it's

right there starting where it says, "Start of five-day

pumping."

MR. WILKINS: No. Because they were pumping

before that.

THE COURT: So that's why it's helpful for you

to show me where you're talking about.

MR. WILKINS: I apologize, Your Honor.

BY MR. WILKINS:

Q. So, when they started to do any pumping at

the test well, would you agree that, prior to that, the

hand-well measurements indicated that, in the dune sand

aquifer, it was at or very close to a protective level?

A. Yes. If you look at that, it is, actually,

below it here. Back in February, it was a little bit

above it. But, here, again, this is just one estimate

of -- we're assuming that the dune sand's a hundred feet.

What if it's 80 feet or so on? You have to -- or maybe

deeper.

But the thing is: You want to look at both of

them. You want to look at the water level elevation to

make sure it makes sense. But, most important, you want

to look at the actual measured water quality, which is
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what we're doing. And the water quality is very salty in

the 180, and very salty, 25,000 parts per million in the

dune sand.

Q. And --

A. Excuse me. It reflects historical

intrusion.

Q. And you heard Mr. -- first off, have you

reviewed the declarations that have been filed by

Mr. Feeney and Mr. Hopkins in this matter?

A. Yes.

Q. And you've seen the testimony that there is

a fresh water source that was not anticipated in any of

the studies or reports that you have prepared on the

project; is that correct?

A. Can you explain what a fresh water source

is and where you're referring.

Q. I probably would need the prior exhibits.

I would need to --

THE COURT: Aren't they exhibits to your --

Mr. Hopkins's declaration?

MR. WILKINS: To show him.

THE COURT: Here. You can use mine. I'll hand

them to him.

What one do you want to hand him?

MR. WILKINS: I believe it's A-1 that I'm
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referring to.

THE COURT: A-1 from his original or from the

reply?

MR. WILKINS: No. I'm sorry. From his reply

declaration.

THE COURT: All right. I have A -- this is

Exhibit A figure 51. I don't know. I'm not sure. But

you may have to stand up to make sure he's looking at the

exhibit you want him to.

MR. WILKINS: I will do that.

THE COURT: Or we could switch back.

MR. WILKINS: If we could switch back I could

definitely --

THE COURT: No. If you just stand up.

This is the original one. Is that the one?

MR. WILKINS: That one will work, yes, Your

Honor.

THE COURT: Okay.

BY MR. WILKINS:

Q. Do you see where MW-5 is located?

A. I do.

Q. And would you agree that the -- I believe

you've already testified the area there is not seawater

intrusive to the level that it would be deemed

contaminated by saltwater intrusion; correct?
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A. I'm sorry. Could you rephrase that,

please.

Q. Perhaps the -- what level of TDS would you

deem to be contaminated by seawater intrusion?

A. Well, the criteria is 500 milligrams per

liter of chloride levels, which is what this shows. These

are -- MW-5 is not -- it's got brackish water in it. It's

got poor water quality.

Q. It's your testimony that MW-5 has brackish

water quality?

A. No. Well, it depends on what your

definition of brackish.

But, if you look at the inset -- inset charts on

here, you can see that the -- it's hard to see this.

Yeah. It's about 2,500.

Q. In which aquifer?

A. That's the upper curve, which is --

Q. Can you tell --

A. It's hard to see what that is.

But I think the -- the deep; and then the middle

aquifer is about 700, and then the shallow's about a

thousand. So these are within secondary standards of

total dissolved solids.

Q. For drinking water?

A. For drinking water, yes.
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Q. So would you agree that this is a fresh

groundwater source, as opposed to a contaminate

seawater-intruded source of water?

A. Well, it reflects an increase in salts

somewhere. It's getting it somewhere. It's not like, if

you go farther inland, it gets fresher and fresher until

you get around 400, 450. So it's receiving salts from

something.

Q. Do you believe that this water is getting

worser instead of better based on the efforts to reduce

pumping at this place?

A. You mean due to the Salinas Valley water

project?

Q. That, and Marina Coast efforts to curb

pumping and all the other information and declarations

that a lot of efforts have gone to reducing pumping in

this area of the coast?

A. I know that's the intent. I haven't

reviewed that to look at the changes in Marina Coast as to

what they were doing, how they reduced it, and how the

water quality changed. I didn't look at that.

Q. Do you believe, in fact, that there is

water here that has lower -- significantly lower than

contaminated seawater, TDS, offers protection to wells

that are further inland?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CYPRESS COURT REPORTING
TEL: (831) 375-7500 cypresscourtreporting.com FAX: (831) 646-8114

197

A. Let me just maybe answer that in two parts.

First thing that there's a natural transition

from salty water near the coast where the aquifers are

intruded to fresh water inland. And what you're seeing

here, MW-5 is quite a ways. It's almost two miles from

the coast. So it is fresher just due to that. So you

keep going farther east, it gets fresher still. So

that -- that is just what happens. We see that all up and

down the Salinas Valley.

Q. Do you know where, between MW-5 and the

slant well, the water is no longer fresh or no longer

within limits?

A. Well, it certainly isn't within --

within -- TDS certainly isn't within four. It certainly

isn't within three or one. So there's no control force

between that. We will be putting in some more monitoring

wells. And that's the whole purposes of the monitoring,

so we can understand what's going on.

Q. Do you think you have enough monitoring

wells at this time to, actually, determine whether you're

effecting all portions of the basin that may have fresh

water in them?

A. Yes, all portions of the basin in this

area.

Q. Did you review Mr. Feeney's criticism of
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Mr. Hopkins that no one, I believe -- I will quote this

for the record so I don't misstate it "Five-Day pumping

test" -- stated, "The five-day pumping tests are

insufficient to support Mr. Hopkins' opinion, or anybody

else's opinion, because developing valve aquifer response

data in this setting requires a longer-term testing of the

slant well."

Do you agree with Mr. Feeney's statement?

A. Well, we purposely can't ever have enough

data, and that's why we want to do the long-term test.

And we will use the data from the long-term test to refine

the groundwater model to make more accurate predictions of

the future condition as it changes.

MR. WILKINS: If we can go to the exhibit where

you show the three-day.

THE COURT: And so this is figure nine of

Respondent's -- is it 1?

THE CLERK: A.

THE COURT: Respondent's A.

BY MR. WILKINS:

Q. You testified, I believe -- and I don't

mean to misquote you if I do -- that there was some valve

problem that led to some fluctuations that led Mr. Feeney

to miscalculate the potential drawdown in the well; is

that correct?
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A. No. Mr. Hopkins you mean.

Q. I'm sorry. Mr. Hopkins.

A. Yes. You can see it clearly here, and

that's why I had them plot these. You can see, at this

point right here, that there is a drop in the water level

and due to a spike in discharge. And it goes back down to

where this recovers (indicating).

So, overall, when you're looking at these, you

can't just be focused on one or two points, especially

when you know you have some trouble regulating the flow.

I mean, it wasn't changing very much, but,

overall, it did average about 2,000 -- a little over

2,000 gallons a minute.

But, if you just look at one or two points, it

went down, like Mr. Hopkins did. It's really not fair to

draw a slope of a line just based on those two points.

You've got to look at the overall trends. And that's what

we do. As a member of the HWG, this is what we have been

doing. We've been closely communication, watching all

this data.

Q. Is there any way that any member of the

public or anyone trying to determine what was happening to

this well would have known what -- that the valves were

malfunctioning, as you described?

A. Any one of the public?
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Q. Yeah.

The monitoring that's published as opposed to

what's public; is that correct?

A. This is the way -- when wells are

constructed and pumps are operating, you always have

fluctuations. I mean, this is normal. This is just

normal procedures.

Q. But the data that you're publishing doesn't

allow anyone outside the hydrological working group to

assess what you're describing here; isn't that correct?

A. The data's been made available every week.

Q. Is the data on the bottom of this graph

report?

A. Yes. It's just chart rate. It's chart

rate. This is available.

Q. And how would anyone know there was a valve

malfunction, so to speak, that resulted in these changes?

A. I don't think it was reported in the

monitoring reports, but it's certainly available on all of

our field data sheets.

Q. And where are those published?

A. I'm not sure we put those on the site, but

they're the ones that are tabulated.

Q. Mr. Hopkins used a log-rhythmic graph, and

I believe you testified that that was not a valid -- did
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you testify that was not a valid way to look at this?

A. No, I didn't say that.

I said we do it both ways. You use a

log-rhythmic scale for a time when you're trying to do

things, like analyze for aquifer tests and parameters, or

you do a linear scale, like we did here. We do both ways.

Sometimes one's easier to understand than another,

because, for example, like Mr. Hopkins showed, at the last

few points of this drop here were bunched up, and he

interpreted that as a change in slope or used that for

control for a change in slope, which wasn't really the

case of what was happening.

Q. Mr. Hopkins testified he plugged in the

data from your monitoring reports to calculate his graph.

Do you believe that's a scientifically-valid way to

calculate this information?

A. Well, I'm not sure what you're asking me.

But, yes, he used the data, which, if he had

plotted a linear scale, he would have got exactly this.

Q. But why would this -- isn't it correct that

a log-rhythmic graph shows both longer terms, and that's

standard in the industry for trying to determine your

drawdown over the longer period of time?

A. It depends on what you're trying to do. We

use a log rhythmic, semi-log rhythmic, plots to determine
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aquifer parameters, which we did public those in the

baseline report for the HWG.

But sometimes, for illustrations, it's easier to

understand this.

Q. You wouldn't use this to, actually -- this

figure nine to, actually, assess whether there was

equilibrium; isn't that correct?

A. Yes, I use this to say that the pumping

level has stabilized.

Q. You could use just this particular graph

and assess that the pumping level had reached

stabilization? Is that what you're --

A. Yeah. I did this because I knew that we

had fluctuations, and I didn't want to use a semi-log

rhythmic like Mr. Hopkins did. And this kind of filters

out that data. And you can see that, even though you had

a little up and down due to the valve-control problem,

that you do see, in general, the last two days of pumping

was solid.

Q. What level, with certainty, do you have

that the pumping stabilized after three days?

A. Well, based on this chart, I'm a

hundred-percent certainty.

Q. And so this chart will be sufficient for

you to give a hundred-percent certainty that the well has
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reached a stabilized level after three days?

A. Between three days and five days, yes.

THE COURT: All right. And I've allowed you

five extra minutes of your time.

MR. WILKINS: Can I confer with my witness for

one --

THE COURT: You may.

Mr. Williams, could you give me your first name

one more time.

THE WITNESS: Dennis Williams.

THE COURT: Thank you.

BY MR. WILKINS:

Q. Can I ask you to turn to figure eight of

the technical memorandum, which I will -- I don't -- I

believe this is in somebody's declaration somewhere, and

I'll hand it to you.

THE COURT: It's here. I have it in --

MR. WILKINS: It's this one right here.

THE COURT: I have it here in the Ag Land Trust

second request for judicial notice. Is that the

Geotechnical?

MR. WILKINS: Yes.

THE COURT: And it is Exhibit A to the request

for judicial notice.

////



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CYPRESS COURT REPORTING
TEL: (831) 375-7500 cypresscourtreporting.com FAX: (831) 646-8114

204

BY MR. WILKINS:

Q. I'll ask that first.

Have you seen this?

THE COURT: What page are you referring to?

MR. WILKINS: I'm referring to figure eight.

Unfortunately, it's not paginated.

THE WITNESS: Yes, I have it.

THE COURT: Is it showing on this screen as

well?

MR. WILKINS: It does appear to be what I'm

looking at.

THE COURT: Excellent. Thank you.

BY MR. WILKINS:

Q. Can you describe for the Court very briefly

what this is.

A. This is a semi-log rhythmic plot of

monitoring well one, which is the closest well to the

pumping well, and it shows the time drawdown distribution

of this plot. And we do this because we are interested in

the straight line of these portions of that.

Now, that -- this is not the pumping well

drawdown, which was different, when I said the well

stabilized. This well is not the pumping well. It is a

monitoring well, and there's, actually, two monitoring

wells shown here. There's the shallow and -- shallow in
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the middle. Sorry. And, these wells, if -- the tests,

the five-day tests, that's all that's plotted here.

Q. At the end of the five-day test, does this

graph show a level of equilibrium at these monitoring well

locations?

A. Actually, if you look closely at the end of

the data -- but we're waiting on longer period of testing

to validate that -- this kind of shows a flattening in

slope right here (indicating), even on the semi-log chart,

but we wanted longer data. So this may indicate a leakage

effect. It's not unexpected that this monitoring well,

the shallow monitoring well -- and the middle monitor

well, may stabilized as we get more test data.

Q. So looking at MW-1. I see a diagonal line.

Can you describe where you see a leveling off there.

A. Well, if you look at the shallow, which is

the most permeable zone, you see at the end there -- it's

kind of up and down a little bit. But the very end -- and

this is why sometimes it's useful to use, not only

semi-log, because a difference between these last two

points is, you know, like a whole day or so. So you need

to have longer -- more data, and that's what we're --

we're trying to get with this to see if that equilibrates

also to indicate there's a recharge effect.

Q. Based on this graph, how certain are you
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that the well has reached equilibrium?

A. I'm basing that on the pumping well.

This well is the monitoring well, and there's a

lag time between stabilization. I don't know yet. That's

what we're trying to learn about the aquifer, whether this

gives a traditional S-shaped curve, which indicates leaky

conditions. That's why the long-term test is very

important. Because these are parameters that we get from

this information, then we put into our groundwater models,

and then refine the models and make predictions of

potential impacts.

THE COURT: Okay. And thank you.

So thank you for your testimony.

THE WITNESS: You're welcome.

THE COURT: All right. Then Court is going to

find that it has heard sufficient evidence from the

parties or it's exceeded the time limit within which I've

set to hear the evidence.

And I don't need any further argument based upon

the evidence that I've seen.

I appreciate that -- I appreciate that the

parties have brought live testimony.

I'm concerned about the public interest that

would be implicated if the Court was concerned that the

evidence established that the use of the slant well was
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20, 2014, regarding adoption of Resolution No. 2014-

15 (1) certifying a Mitigated Negative Declaration and 
adopting a Mitigation and Monitoring Program; and, (2) 
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& 203-011-019) . 
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19 CITY COUNCIL: 

20 
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25 COUNCILMEMBER GAIL MORTON 
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1 P R 0 C E E D I N G S 

2 MAYOR DELGADO: We'll move on to the main item 

3 tonight, while we're trying to get our Councilmember 

4 Amadeo with us. 

5 This is to open a public hearing, take 

6 testimony from the public, consider appeal of Planning 

7 Commission action, July lOth, regarding adoption of the 

8 Mitigated Negative Declaration and adopting a Mitigation 

9 and Monitoring Program, and then perhaps approving the 

10 Coastal Development Permit for the Cal-Am Water slant 

11 test well project at CEMEX. 

12 So let's discuss how this is going to work 

13 

14 

15 

tonight. One ground rule is no booing, no clapping. We 

don't want to get into who supports who, making some 

people feel bad and other people feel good. So we have 

16 applause during public comment for good things, you 

17 know, celebratory reasons, but not for booing down or 

18 lifting up someone who has spoken in favor of what you 

19 support. So no applause. 

20 And how this normally goes, we have our staff, 

21 and then we have the project proponent given up to 10 

22 minutes. And then we have City Council questions, 

23 comments, then we go to the public for comment, in this 

24 case a public hearing. 

25 That the way, Theresa and Laine, you wish 
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1 tonight to be handled? Okay. 

2 And we had a request from Ron Weitzman to have 

3 up to 10 minutes, but we didn't think that that would be 

4 fair, because everyone else gets four minutes. But we 

5 invite you, if you have more than four minutes, to have 

6 someone tag team. What you didn't get said in four 

7 minutes, you can have someone else try to say it. In 

8 his case, it's going to be difficult because it was a 

9 Power Point he wanted to produce. But we thought in the 

10 lssue of fairness, we couldn't just let one person have 

11 10 minutes. That's not normally how we do things. 

12 

13 

14 

15 

16 

Council, do you object or agree to that? 

MAYOR PRO-TEM O'CONNELL: I agree to it. 

MAYOR DELGADO: Okay. 

COUNCILMEMBER BROWN: That's fine. 

MAYOR DELGADO: All right. Councilmember 

17 Morton, did you have something you wanted to say? 

18 

19 

20 

21 

22 

23 

24 

COUNCILMEMBER MORTON: No. 

MAYOR DELGADO: All right. 

I'm good. 

So, Theresa, 

that how you are seeing it happening tonight? 

THERESA SYZMANIS: Sounds good. 

is 

MAYOR DELGADO: Okay. Theresa Syzmanis is our 

senior planner and has been devoting much of her time 

the last several months on this project. Thank you, 

25 Theresa, for all your work. We're looking forward to 
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1 your presentation. 

2 

3 

4 

5 

6 

THERESA SYZMANIS: Thank you for the 

introduction. 

This is the California-American Water slant 

test well project. The project was reviewed and 

considered at a public hearing of the Planning 

7 Commission on July lOth. And the Planning Commission 

8 declined to certify the Mitigated Neg Dec, which I'll 

9 call an MND from here on in, and adopt the Mitigation 

10 Monitoring and Reporting Plan, the MMRP, and also 

11 further declined to approve or disapprove the Coastal 

12 Development Permit. 

13 MAYOR DELGADO: Theresa, I'm sorry to interrupt 

14 you, even after that brief introduction, but we think 

15 it's important, probably legal, to get Nancy on the 

16 phone if she is going to be participating in tonight's 

17 meeting. 

18 

19 

20 

COUNCILMEMBER AMADEO: 

called in. 

I am on the phone. I 

MAYOR DELGADO: Okay. Nancy, we're going to 

21 get you set up a little bit better than you are right 

22 

23 

24 

25 

now so that you can hear and we can hear you. 

for her to hear Theresa? 

How best 

Have you heard Theresa speaking so far, Nancy? 

COUNCILMEMBER AMADEO: I've been able to hear 
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everything so far, yes. 

MAYOR DELGADO: Okay. Thank you, Theresa, for 

3 your patience. 

4 THERESA SYZMANIS: Okay. So the day after the 

5 Planning Commission meeting on July 11th, 

6 California-American Water filed an appeal of their 

7 decision to City Council, so this is a public hearing to 

8 consider the appeal, and there are two actions requested 

9 tonight to consider certifying the MND and adopting the 

10 MMRP for the project and to consider approving the CDP. 

11 So as I did for the Planning Commission, I'm 

12 going to review the contents of your packet and then 

13 turn the floor over to the City's consulting team, SWCA 

14 Consultants, who are with us here tonight, and they will 

15 abbreviate the project description, the findings in the 

16 IS/MND, and the proposed mitigations. And then we, 

17 along with City CEQA counsel who is also here with us, 

18 will be available for questions at your leisure. 

19 

20 

So in addition to the staff report, there are 

five hefty packets of documents. Exhibit A is the 

21 Initial Study and Mitigated Negative Dec that was 

22 prepared by SWCA Consultants following the procedures 

23 outlined by the California Environmental Quality Act. 

24 The analysis within the initial study is based on the 

25 project description in the initial study. 
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1 There were two early referrals in August 2013 

2 and then in February 2014 to the regulatory and 

3 permitting agencies and other interested parties for 

4 help in identifying the issues to be addressed. Also at 

5 an early stage, the City's planning documents, the 

6 General Plan, the Local Coastal Program, and the 

7 Municipal Code were reviewed to understand the relevant 

8 policies in the proposed -- in relation to the proposed 

9 project. 

10 Specialists prepared four technical studies. 

11 They were biological resources, cultural resources, 

12 geology and soils, and hydrology and water quality, and 

13 that included the collection of data from bore holes. 

14 So the technical study information and additional 

15 research is summarized within the environmental 

16 checklist of the IS/MND, and there are 17 different 

17 topic areas that are covered. And in each topic area, 

18 the potential for significant effects to occur as a 

19 result of the project were identified, and mitigation 

20 measures were proposed to reduce the level of impact to 

21 less than significant. 

22 The mitigation measures are summarized in the 

23 MMRP. And as a result of the public review process, the 

24 

25 

MMRP was further amended. So that's your Exhibit B, and 

that's the MMRP that's proposed for adoption. 
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1 Also, there's a separate errata sheet, your 

2 Exhibit C, and that summarizes all of the proposed 

3 changes to the text of the Initial Study MND and the 

4 MMRP as a result of that review. 

5 For that review, the draft IS/MND was 

6 circulated for 30 days from May 19th, 2014, to June 

7 17th, 2014. Copies were transmitted to the state 

8 clearinghouse, and a Notice of Intent to adopt an MND 

9 was sent to responsible agencies and local agencies 

10 concerned with the project and also any other person, 

11 entity or organization that requested notice. 

12 The NOI was also posted with the Office of the 

13 Monterey County Clerk. There were eight initial comment 

14 letters that were received, and along with the responses 

15 to those comment letters, that's your Exhibit D. 

16 Correspondence that was received between June 

17 17th and July lOth, between the time the staff report 

18 for the Planning Commission was made public and the 

19 Planning Commission public hearing, that's your Exhibit 

20 E. 

21 And then additional correspondence since that 

22 time is your Exhibit F. 

23 And then there were also a number of pieces of 

24 correspondence that had been forwarded to you by the 

25 City Clerk since the agenda packet was ready on the 29th 

Monarch Court Reporting (831) 373-2160 000010 7 



1 

2 

3 

4 

5 

6 

Audio Transcript Marina City Council 9/3/14 

of August. 

document. 

So that's the contents of the environmental 

And insofar as the Coastal Development Permit 

requirements, the project site is zoned Coastal 

Conservation and Development on the zoning map. It's 

also located within the Coastal Development Permit 

7 combining district. 

8 So within these zoning districts, coastal 

9 research and educational uses and coastal dependent 

10 industrial uses are permitted subject to obtaining a 

11 Coastal Development Permit. 

12 In order to obtain a CDP, there are a long list 

13 of findings that need to be made. These findings are 

14 made for you in the draft resolution, and they address 

15 the requirements of the City's planning documents 

16 relative to the coastal zone. 

17 For consistency with the General Plan, general 

18 plan policies differ to the Local Coastal Program for 

19 the portion of Marina that's within the coastal zone. 

20 The Local Coastal Land Use Plan identifies the project 

21 site as appropriate for uses that are dependent upon 

22 salt water and the unique coastal marine environment 

23 found in Marina, including new coastal research and 

24 education uses and coastal dependent industrial uses, 

25 and also gives priority to coastal dependent development 
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1 on or near the shoreline following environmental 

2 assessment by qualified professionals and mitigation to 

3 the extent possible. 

4 The Land Use Plan has 11 criteria that must be 

5 met. And so all of the findings they reference back to 

6 the assessments by the qualified professionals, so to 

7 the relevant sections of the Initial Study and the MND 

8 where the findings can be made. 

9 The factors and requir~d findings for the two 

10 referenced Municipal Code sections, which are again 

11 different, are similarly addressed, though, with 

12 references to the IS/MND. 

13 

14 

15 

So that's a brief summary of a lot of 

information. But with that, I'm going to turn the 

podium over to Emily Creel. She is SWCA's project 

16 manager, and she will continue with the presentation. 

17 

18 

MAYOR DELGADO: Thank you, Theresa. And good 

evening, Emily. Thanks for all your work. Emily, you 

19 are the primary author on the Mitigated Negative 

20 Declaration? 

21 

22 

23 

EMILY CREEL: I am. 

MAYOR DELGADO: Okay. Thank you. 

EMILY CREEL: Thank you, Theresa. 

24 Mayor Delgado, Councilmembers, thank you for 

25 having me. 
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My name is Emily Creel and, as Theresa said, 

I'm with SWCA Environmental Consultants. We worked with 

your planning staff to complete CEQA review of the 

project. 

So I have a presentation. I'm going to discuss 

the project description, what's being proposed, and then 

hit the highlights of our environmental analysis. 

So we prepared a draft Initial Study Mitigated 

Negative Declaration, I also will refer to it as an MND, 

under the California Environmental Quality Act. The 

11 project vicinity is the northwestern portion of the City 

12 of Marina at the location of the CEMEX sand mining 

13 facility. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

This is a project overview. So I'm going to 

walk through the main components of the project in 

reference to this graphic. The project really entails 

four major components. The first is a slant test well 

itself. I believe you can see my mouse on the projector 

as sort of a pointer. 

So the slant test well is proposed at this 

location here. The test well would be drilled 

diagonally underneath the floor of the Pacific Ocean to 

a maximum length of 1,000 feet, which is the capacity of 

the drilling rig. 

MAYOR DELGADO: Emily, on that map, can you 
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1 show where the intake would be? 

2 EMILY CREEL: Sure. The intake portion of the 

3 well would be approximately the last 800 feet of the 

4 well. 

5 MAYOR DELGADO: Can you point to where that 

6 might be on that map? 

7 EMILY CREEL: So if this is a thousand feet 

8 total, you know, you are talking about here, all the way 

9 down to the end of the well. 

10 MAYOR DELGADO: So at the 800-foot mark is 

11 where it would be? 

12 EMILY CREEL: No. It would be from 200-foot 

13 mark down to a thousand. 

MAYOR DELGADO: Okay. 14 

15 EMILY CREEL: So the screened portion of the 

16 well serves as the intake portion, and that, I believe, 

17 begins at 200 feet and extends all the way to the 

18 well -- terminus of the well. 

19 MAYOR DELGADO: Approximately, can you show 

20 where the 200 to 800 is? 

21 EMILY CREEL: So I'm estimating halfway here is 

22 about 500. 

23 MAYOR DELGADO: Okay. 

24 EMILY CREEL: You know, 250 is about a quarter. 

25 So I would estimate that the well screen begins about 
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1 here. 

2 MAYOR DELGADO: Okay. 

3 EMILY CREEL: And extends all the way to the 

4 terminus of the well. 

5 MAYOR DELGADO: And along that length it would 

6 

7 

8 

9 

be essentially sucking in source water? 

EMILY CREEL: Correct. But the entire length 

of the well screen would not necessarily be pumping 

water, capturing water at the same time. It would be 

10 designed so that the aquifers could be pumped 

11 separately. So the well would extend through the 

12 dune-sand aquifer and then into the 180-foot aquifer, 

13 and so the entire length of well screen would not 

14 necessarily capture water during the entire length of 

15 

16 

17 

18 

pumping. 

MAYOR DELGADO: Okay. 

EMILY CREEL: I also think 

COUNCILMEMBER AMADEO: Mr. Mayor, can I 

19 interrupt a moment? 

20 

21 

MAYOR DELGADO: Sure, Nancy. Go ahead. 

COUNCILMEMBER AMADEO: I'm watching this on my 

22 computer, and there is a delay and the screen is worse 

23 than watching it there. Is this available in any one of 

24 the attachments? I don't remember seeing it. Was it 

25 e-mailed out? So that I can get a better picture of 
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what you're talking about. 

MAYOR DELGADO: I'm assuming it's in the 

Mitigated Negative Declaration. It's on the cover page. 

4 And for the audience's perspective, you may not 

5 all know, the document we're referring to tonight, this 

6 Mitigated Negative Declaration 

7 

8 

9 

10 

you. 

COUNCILMEMBER AMADEO: I see it now. Thank 

COUNCILMEMBER MORTON: Page 9. 

MAYOR DELGADO: It's also on page 9, which is 

11 Figure 2, the project location map of the MND. 

12 EMILY CREEL: There may have been slight 

13 revisions to the graphics to tailor it for this 

14 

15 

presentation. 

MAYOR DELGADO: Okay. Nancy, are you with us 

16 on that question? 

17 COUNCILMEMBER AMADEO: Yes. Now it is good. 

18 The picture was so bad on the computer, I could not tell 

19 what you were looking at. Now that you told me what you 

20 are looking at, I found it, and I'm fine. 

21 MAYOR DELGADO: All right. Thank you, Nancy. 

22 COUNCILMEMBER BROWN: May I ask a question? 

23 

24 

MAYOR DELGADO: Go ahead, Councilmember Brown. 

COUNCILMEMBER BROWN: Yes. At the end of the 

25 well, at the end of the thousand-foot line, how deep is 
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1 the well? I'm sorry, how deep ·does it go? 

2 EMILY CREEL: It's currently estimated to be 

3 between 250 and 300 feet below ground, below the mean 

4 tide line, so below the surface of the ocean. That 

5 would be, I believe, approximately 290 feet below the 

6 ocean floor. 

7 COUNCILMEMBER BROWN: Okay. Now, if it's a 

8 thousand feet and it goes down at an angle of 19 

9 degrees, is that the correct angle? 

10 

11 

12 

13 

14 

15 

EMILY CREEL: Yes. But those numbers are not 

set in stone, nor is the thousand-foot length. So those 

will be determined when they are actually installing the 

well, based on the material that's being excavated out 

of the well bore hole. 

COUNCILMEMBER BROWN: Okay. Now, some basic 

16 trig calculations tell me that it could be as deep as 

17 330 feet, based on that slant and the length. Would 

18 that go through the aquitard at the bottom of the 

19 180-foot aquifer? 

20 EMILY CREEL: And that is exactly why they will 

21 need to potentially adjust the length of the well as 

22 

23 

24 

25 

they are actually doing the drilling. The applicant has 

indicated that they do not want to get into that 

aquitard or the 400-foot aquifer. So the maximum length 

is a thousand feet, and they would like to get out as 
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1 far as they can. But if they do reach that clay layer, 

2 at that point the well would be terminated so that it 

3 sits at the bottom of the 180-foot aquifer. 

4 COUNCILMEMBER BROWN: Okay. 

5 EMILY CREEL: So if that happens prior to 

6 reaching a thousand-foot length, that's where your 

7 length would be shortened. 

8 COUNCILMEMBER BROWN: All right. Thank you. 

9 

10 

11 

12 

EMILY CREEL: Sure. 

MAYOR PRO-TEM O'CONNELL: May I? 

MAYOR DELGADO: Mayor Pro-tem O'Connell? 

MAYOR PRO-TEM O'CONNELL: Thank you, Mr. Mayor. 

13 On page 19 of the IS/MND it makes reference to 

14 something Councilman Brown was bringing up, that the 

15 should I pause? 

16 MAYOR DELGADO: That's okay. Sorry about that, 

17 Nancy. 

18 MAYOR PRO-TEM O'CONNELL: It states that the 

19 actual length and angle of the slant well may be based 

20 on preliminary site investigation and information 

21 obtained during installation of the monitoring well 

22 clusters. 

23 And I think you made reference to just one 

24 well. It's my understanding that you are going to have 

25 four well clusters in approximately a maximum of three 
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bore holes in each of those clusters? 

EMILY CREEL: Yes, that's correct. So that's 

the second component of the project description. You'll 

have the slant test well, which is the only well that 

will actually pump water, and then the project also 

proposes up to four clusters of monitoring wells, and 

each cluster would have up to three separate two-inch 

borings. 

And the reason a cluster is proposed for those 

monitoring wells is so they can do an individual boring 

into each aquifer, and they would not have a single 

monitoring well going through more than one. So within 

a cluster, you'd have one monitoring well in the 

dune-sand aquifer, you would have the second one into 

the 180-foot aquifer. And not all the clusters will 

have a third, but those that do will have a third 

monitoring well down into the 400-aquifer to monitor 

fluctuations within those aquifers separately. 

MAYOR PRO-TEM O'CONNELL: Depending on the 

amount of fluctuation, if any, in the bore holes, is 

there any possibility, regardless of how remote, that 

the actual slant well length and/or angle will be 

23 modified in any way during the 24-month period? Or do 

24 

25 

you know that? 

EMILY CREEL: During the operational phase? 
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MAYOR PRO-TEM O'CONNELL: Yes. 

EMILY CREEL: I don't think it would be 

possible. It would be, you know, drilled and 

4 constructed in place, and at that point it's -- it's 

5 

6 

7 

8 

9 

10 

set. 

MAYOR PRO-TEM O'CONNELL: So what is the main 

purpose of the monitoring wells? 

EMILY CREEL: The monitoring wells are to 

facilitate the project's purpose, which is information 

gathering on how those aquifers will react and to what 

11 degree they will react to the pumping activities. So 

12 those monitoring wells will be fitted with a sensor 

13 which record real-time data on water quality levels. 

14 They will also take data regarding water quality. So 

15 that data will be constantly recorded by those wells, 

16 and then the applicant proposes to digest it and put out 

17 that data to the Hydrogeologic Working Group so that 

18 they can update this model, the north Marina groundwater 

19 model, which is the tool being utilized to analyze 

20 impacts of the Monterey Peninsula Water Supply Project. 

21 MAYOR PRO-TEM O'CONNELL: Does the applicant 

22 digest the information and provide it to the other 

23 party? Or is it an independent party that digests the 

24 information? 

25 EMILY CREEL: I believe the current proposal is 
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for the Monterey County Water Resources Agency to 

provide oversight of the monitoring program. But that 

information will be, you know, really in the form of a 

data sheet, and that same data will go to it will be 

publicly available. So the Hydrogeologic Working Group 

and any interested agencies would be able to take that 

7 data and give it to their experts. 

8 MAYOR PRO-TEM O'CONNELL: And how-- I'm sorry. 

9 How often will this be done, the monitoring and the 

10 digesting of the information? Once a year? Once a 

11 month? 

12 EMILY CREEL: The applicant has recently 

13 submitted to me a sort of preliminary monitoring plan, 

14 and I think the proposal is to provide monthly reports 

15 on water levels. Water quality data would be provided 

16 on a quarterly basis, and that's because they have to 

17 collect the samples, send them to a lab, wait for that 

18 analysis to be done, and then sent back. So it's a 

19 little more cumbersome of a process. 

20 

21 

22 

23 

24 

25 

MAYOR PRO-TEM O'CONNELL: Thank you. 

Thank you, Mr. Mayor. 

MAYOR DELGADO: Thank you. 

I think I kind of started us off on the wrong 

protocol by asking my question. So if I and other 

councilmembers can limit our questions to the burning 
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ones, if we think it will help the presentation, but 

hold all the others until we are done with the staff 

presentation. Thank you. 

EMILY CREEL: Okay. So we talked about the 

slant test well, we talked about the monitoring well 

clusters. The two other major components in my mind are 

the discharge system and the electrical connection. 

So the project proposes to discharge water by 

connecting to the existing ocean outfall pipeline that 

10 runs just south of the project area and is currently 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

used by the MRWPCA, the Monterey Regional Water 

Pollution Control Agency, to discharge treated 

wastewater. 

So what -- how that would happen is from the 

slant test well insertion point in the slant test well 

vault, a pipe, 12-inch diameter pipe, would be run 

approximately 250 feet and connected and tied into the 

outfall at the location of a junction structure which is 

located here on the beach. So the junction structure is 

basically a vault. It's fairly narrow, but it's very 

deep, and it connects the land portion of the outfall to 

the ocean portion of the outfall. And that's currently 

subsurface. It would have to be excavated at the beach, 

24 and the pipe would connect directly to the lid of that 

25 structure. 
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1 And then the electrical connection that would 

2 be made to power the well is basically what's 

3 encompassing the rest of your project area. It would 

4 run -- two-inch electrical conduit would be ran from the 

5 wellhead vault over to near the entrance of the CEMEX 

6 facility and tie into an existing PG&E electrical 

7 connection over here at this location. 

8 The dotted black line on the eastern portion of 

9 the project site and also along the slant test well 

10 area, that indicates a subsurface disturbance. So 

11 within the CEMEX access road, the trenching of the 

12 electrical conduit would be by surface excavation, but 

13 through this active mining area on the eastern portion, 

14 that would be done through horizontal directional 

15 drilling. 

16 And then on the top right corner of this 

17 graphic you can see what we've identified as the marine 

18 project area, and that basically includes the area 

19 surrounding the discharge point. So the ocean outfall 

20 extends approximately two miles offshore, and the last 

21 about 1,100 feet of the outfall is fitted with a 

22 diffuser, and the diffuser has two-inch exit portals 

23 

24 

that alternate sides. I believe they are about five 

feet apart, but they alternate sides. So that 1,100 

25 feet actually is where the wastewater is discharged. 
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1 It's not like a spigot where all the water comes out at 

2 the end. 

3 So this is just a little more detailed graphic 

4 on the west end of the project area. You can see this 

5 

6 

7 

8 

9 

10 

is the wellhead vault and insertion point. This box 

here indicates the drill rig size and location. The red 

line is the electrical conduit. It would be connected 

to an electrical panel. The electrical panel is unique 

in that it's one of the few above-surface components of 

the project. It would include a sampling location, 

11 which is where they would collect their water samples, 

12 and it would also house the alarm system. And then the 

13 blue line represents the discharge pipeline to the 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

junction structure. 

So the project history: California-American 

Water has proposed development of a full-scale 

desalination plant. It includes a subsurface intake 

system as a water supply source, and it would serve as a 

future water supply source for the Monterey Peninsula. 

As a result of extensive agency communication 

and a settlement agreement, Hydrogeologic Working Group 

was established to develop a work plan for analyzing 

that larger project, which I'll refer to as the 

full-scale project. 

The Hydrogeologic Working Group set out a 
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detailed work plan of steps that needed to be taken, and 

the bore holes were the first step recommended by that 

group, and the slant test well is the second. The 

Hydrogeologic Working Group is made of geologic and 

hydrogeologic experts that represent a wide range of 

interests. So Cal-Am has an expert in the group, so do 

7 the farm -- farm interests in the Salinas Valley 

8 Groundwater Basin. 

9 The project purpose is to develop and operate a 

10 short-term pumping program to gather information on the 

11 geologic, hydrogeologic and water quality 

12 characteristics of the project site. That information 

13 would be used to refine the north Marina groundwater 

14 model, which is the tool being developed by the HWG to 

15 evaluate short- and long-term impacts of that larger 

16 full-scale project. 

17 So this is a representative illustration. It's 

18 not to scale. And we have some more information now 

19 that outdates this graphic a little bit. We know that 

20 the Salinas Valley aquitard is not present in this 

21 location, or is present in only limited dust (phonetic) 

22 areas. 

23 The project would be conducted in three phases. 

24 The first includes project construction that's expected 

25 to take four to five months and would include 
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development of the slant test well and all related 

infrastructure. 

Project operation is the test pumping program, 

and it would take place for up to 24 months. It 

would -- the slant test well would pump 24 hours a day. 

But it's not known at this time whether 24 months will 

be necessary. I believe the Hydrogeologic Working Group 

has said they anticipate the necessary information being 

obtained in less than that time. So this is a maximum. 

10 The actual amount of pumping is not yet known. 

11 And then the third phrase is project 

12 decommissioning. At the end of the pumping period, the 

13 slant test well and all infrastructure would be 

14 decommissioned in accordance with well standards. 

15 So the MND, like Theresa mentioned, looked at 

16 17 different issue areas. And for tonight, I've elected 

17 to limit my presentation to hydrology, and that's 

18 because we haven't received a lot of comments on other 

19 issue areas. But I do have team members here that are 

20 prepared to respond to any questions you may have on 

21 other environmental topic areas. 

22 So the main topic of discussion in the MND and 

23 in response to comments with public -- with the public 

24 has been hydrology and water quality. We looked at 

25 several different potential impacts. The first was the 
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1 potential for the project to result in or increase the 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

rate of seawater intrusion. So this is a map of 

historic seawater intrusion in the 180-foot aquifer. 

has been mapped by the Monterey County Water Resources 

It 

Agency. I have a similar map for the 400-foot aquifer. 

So our project location I should have marked 

here for you, but it's approximately here, and 

approximately here. So in both aquifers, the area is 

within the zone of seawater-intruded groundwater. So 

our analysis found that the pumping associated with the 

slant test well would not increase seawater intrusion, 

and that's because the boundary for seawater intrusion 

exists inland of where the pumping would occur. The 

boundary of seawater intrusion is basically the boundary 

where the pressure between saline-induced groundwater 

and inland groundwater equalizes. So if the pressure of 

an inland groundwater aquifer isn't sufficient to keep 

that saline water at the shoreline and that pressure is 

reduced, then the saltwater will begin to creep inland 

and intrude into those areas of groundwater. 

So in this case, if you have pumping on the 

22 seaward side of the boundary line, if anything, that 

23 pumping may tend to capture water that pulls the 

24 boundary closer to the shore, but that's not expected to 

25 be the case here. The pumping is not significant 
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enough. 

We also considered well draw-down as a 

potential impact of the project. This analysis was 

4 interesting because this is one of the main goals of the 

5 test pumping program is to give good evidence and 

6 information on the effects of draw-down that would occur 

7 as a result of the larger project. So these draw-down 

8 contours were modeled based on the best analytical 

9 modeling and information available from the 

10 Hydrogeologic Working Group. It's all analytical 

11 modeling really at this point. But the modeling is 

12 estimating that almost the entire extent of draw-down 

13 would be limited to that CEMEX site. 

14 At the portion of the well screen, the 

15 draw-down is estimated at about three and a half feet, I 

16 believe. And at the furthest extent, the nearest well, 

17 

18 

19 

20 

which is the CEMEX well near the 1 there, draw-down is 

estimated at 0.2 feet, which is the smallest margin that 

we measured. That's about two and a half inches. 

MAYOR DELGADO: Show me where the zero down 

21 would be expected. 

22 EMILY CREEL: Sure. It's indicated by this 

23 largest contour circle. So it just reaches the CEMEX 

24 well, which is right about at Highway 1, but it doesn't 

25 reach any of the other wells mapped here. 
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MAYOR DELGADO: Okay. What would be the 

expected draw-down height, depth, at the Marina Coast 

Water District facility at the end of Reservation Road? 

EMILY CREEL: So the smallest increment that 

was measured here, which is approximately two and a half 

inches, is about half a mile from the location of the 

slant test well screen. The Marina Coast Water District 

site on Reservation Road is almost twice that distance. 

So based on this modeling, the draw-down at that 

location would likely be negligible, difficult to 

11 measure. 

12 So we identified the potential for well 

13 

14 

15 

16 

17 

draw-down. I think it's important also to remember that 

this is draw-down of aquifers that are intruded with 

seawater. So the loss is of water that is really 

unusable for agricultural uses and potable water uses, 

unless it is desalinated. However, we also recognize 

18 that was also a point of public concern and that our 

19 current information is not based on actual tests, it's 

20 based on analytical modeling which necessarily has a lot 

21 of assumptions built into it. 

22 So we did recommend mitigation, and that came 

23 ln the form of a monitoring plan which would be required 

24 for Cal-Am during pumping activities, they would have to 

25 disclose publicly the results of their monitoring. And 
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1 in the event draw-down exceeded what is currently 

2 anticipated, we did consider that to be a potentially 

3 significant effect, and there would be a series of 

4 mitigation measures that would come into play, including 

5 paying for increased pumping costs for affected adjacent 

6 well users, providing replacement water to adjacent 

7 users. And if none of those measures are adequate to 

8 reduce impacts, then there's also a requirement that 

9 pumping be reduced. 

10 So the MND considered erosion hazard and 

11 shoreline erosion. We took a report that was prepared 

12 by ESA, who is the environmental firm working on the EIR 

13 for the larger desal plant project, and we hired a 

14 coastal engineer to peer review that report for us, and 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

his professional opinion was that the report was very 

conservative in that it probably overstated the effects 

of coastal erosion, but that otherwise it would be 

adequate for use in the MND, because impacts would not 

be any greater than what was stated in that report. 

So we mitigated the project based on that 

report's findings. That report found a worst-case 

scenario storm erosion hazard zone at this location, 

this dotted black line. So the slant test well is 

currently proposed within that -- within that hazard 

zone. So our mitigation that we proposed was to remove 
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1 the slant test well and move it inland to another 

2 location within the CEMEX access road so that the 

3 wellhead vault and the wellhead insertion point was 

4 outside of that hazard zone. 

5 So it's a two-year project, so really 

6 developing something for that period of time does not 

7 create a huge risk that there will be a major storm 

8 event that might expose the structure, damage the 

9 structure, cause erosion on the beach, things of that 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

nature. However, the City's LCP has a policy that 

prohibits development of any structures within that 

coastal erosion hazard zone. So there was an exception 

for coastal dependent infrastructure, which we felt the 

discharge pipeline met, but we did require the applicant 

to move all of the components inland. That mitigation 

requirement will also affect the ultimate terminus of 

the well, it's depth from the ocean floor, and it's 

reach beyond the shoreline. 

Other hydrology-related impacts that we looked 

at were the potential violation of water quality 

standards associated with the discharge. The project 

would be required to operate under an RWQCB approval of 

the discharge. This would either come through an NPDS 

permit or a modification of the MRWPCA's existing permit 

or some other discharge permit, and those permits 
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1 incorporate the permits of the California Ocean Plan. 

2 Water samples taken during the bore hole 

3 program also indicate that the water quality there that 

4 would be retrieved would meet all of those applicable 

5 standards. 

6 We considered the risk of erosion, siltation 

7 and stormwater runoff due to surface disturbance and 

8 recommended standard mitigation measures for a drainage 

9 plan, erosion control plan. 

10 And several agencies raised a question about 

11 the potential for cross-aquifer contamination as a 

12 result of drilling through more than one aquifer. The 

13 bore holes have indicated that the dune-sand aquifer and 

14 the 180-foot aquifer are not separated by a defined 

15 aquitard at this location. Water quality samples taken 

16 between the two also reflect hydraulic connectivity 

17 between those two, so there's not a great risk of 

18 commingling between those aquifers at this location. 

19 Cal-Am has also agreed to, upon decommissioning of the 

20 well, you would basically seal it with cement, and they 

21 would comply with any requirements of the Monterey 

22 County Environmental Health Bureau, which is the agency 

23 charged with implementing well standards. 

24 So that's all we have on hydrology. Again, we 

25 do have experts here if you have questions on other 
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1 issue areas, and we're available to answer any of your 

2 questions you may have. 

3 MAYOR DELGADO: All right. Councilmember 

4 Amadeo, are you still with us? Could you hear 

5 everything presented? 

6 COUNCILMEMBER AMADEO: I heard it well enough. 

7 I couldn't hear questions well, but her answers came 

8 through relatively clear so I could kind of figure out 

9 what the questions were. 

10 MAYOR DELGADO: Okay. From now on we'll repeat 

11 the questions and try and make sure you can hear those. 

12 Did you have any questions, Nancy? Do you want 

13 to start us off? 

14 

15 

16 

17 

18 

COUNCILMEMBER AMADEO: No, I don't have any at 

this time. Thank you, Mr. Mayor. 

MAYOR DELGADO: Okay. Emily, the question I'm 

going to ask is one that was asked in my set of 

questions to you. Thank you for answering those. I 

19 haven't had a chance to look at these answers. 

20 So, briefly, on page 104 of the Mitigated 

21 Negative Declaration it says that there is a distinct 

22 hydraulic separation between the dune-sand aquifer and 

23 the 180-foot aquifer, but then a couple pages later it 

24 says that the bore hole samples show the expected 

25 hydraulic continuity between those two aquifers. So can 
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you explain that apparent discrepancy? 

EMILY CREEL: Sure. This is an issue of poor 

figure placement. The discussion you are referring to 

on page 104 continues after this Figure 8 flood zone map 

5 on page 106. And that discussion says: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

"However, the Salinas Valley aquitard is 

known to thin out as it approaches the 

ocean in some areas, and recent exploratory 

borings taken at the CEMEX site indicate a 

lack of the confining layer at that location." 

So the discussion at page 104 is more general 

to the Salinas Valley Groundwater Basin, you know, 

within the entire extent of the basin. 

MAYOR DELGADO: Okay. So are there any 

·environmental risks to groundwater, given that there is 

no aquitard between those two aquifers? 

EMILY CREEL: I think the risks are -- it 

depends on what risk you're talking about. The risk of 

19 commingling or water quality impacts between the 

20 aquifers is greatly reduced or eliminated because there 

21 is hydraulic connectivity, so water quality between the 

22 two is consistent or it's the same or similar. 

23 The risk, however, of water fluctuations within 

24 one aquifer as a result of pumping in the other aquifer 

25 would be greater because there's no confining layer that 
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would limit the reach of those pumping activities into 

the other aquifer. 

MAYOR DELGADO: So if the two-year well 

operations were drawing water out of the dune-sand 

aquifer, it might cause water to leave the 180-foot 

6 aquifer to compensate for that? So if I had a well in 

7 the 180-foot aquifer, there might be draw-down in my 

8 well because of the take-away in the upper aquifer, the 

9 dune-sand aquifer? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

EMILY CREEL: Basically, yes, I think you have 

got it right. The well would capture, you know, a body 

of water along the screened portion. And the purpose of 

the slant test well is to really give the Hydrogeologic 

Working Group a good indication of where exactly that 

water would come from. But the lack of a layer between 

those two aquifers, you are exactly right, would mean 

that the water would flow more freely between the two. 

So pumping within one aquifer would, you know, cause 

effects in the other aquifer to be more -- more freely 

felt. 

MAYOR DELGADO: How many operational wells of 

third parties might be affected by that? Would the 

CEMEX wells potentially be affected by that, and that's 

why you said there was a 3.5-foot draw-down at their 

well potentially, maximum? 
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1 EMILY CREEL: No, that was at the location of 

2 the slant test well. So the nearest well is the CEMEX 

3 well, but it's located out towards the entrance of 

4 the --

5 

6 

7 

8 

9 

such as 

MAYOR 

EMILY 

MAYOR 

the Ag 

EMILY 

DELGADO: That was 0.2-foot? 

CREEL: That was the 0.2-foot. 

DELGADO: Okay. How about other wells 

Land Trust? 

CREEL: Those are located at a distance 

10 that at this point, based on our best information, would 

11 be outside of the area of draw-down. 

12 MAYOR DELGADO: And how far away are those, do 

13 you estimate? 

EMILY CREEL: Let me take a look. So it looks 14 

15 to be about half the distance again. From the slant 

16 test well insertion point to the CEMEX well is 

17 approximately 3,000 feet, I believe, 3,300, and the 

18 closest off-site well is, you know, about half that 

19 distance again. 

20 MAYOR DELGADO: So it would be about a full 

21 mile? 

22 EMILY CREEL: No, I think it's about a half a 

23 mile from the center of these contours to the farthest 

24 contour out. 

25 MAYOR DELGADO: So it's a half mile to Highway 
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1 1 and the furthest contour, and then how much further is 

2 it from that furthest contour to the Ag Land Trust 

3 nearest well? 

4 EMILY CREEL: Just by eyeballing the graphic, 

5 it looks to be about, you know, a quarter mile. 

6 

7 

8 

MAYOR DELGADO: So three-quarter mile total? 

EMILY CREEL: Yes. 

MAYOR DELGADO: All right. Can you address 

9 sort of the big elephant in the room, the issue of 

10 potential piecemeal CEQA analysis? 

11 EMILY CREEL: Yeah, I will. And Kathy Jensen, 

12 here, lS also to provide legal support on that issue. 

13 So what I think I would like to contribute to that 

14 response is sort of a discussion of our process and our 

15 decision to take the approach that we did. 

16 We did recognize this as a unique situation 

17 early on in the process. We did recognize that this 

18 project was tied to and, you know, had no -- no real 

19 separate purpose except to provide information for this 

20 larger project. 

21 So what we decided to do was prepare an MND 

22 that looked at the slant test well only, and that was 

23 based on a couple of reasons. The first is that the 

24 City didn't have the authority to look at the larger 

25 project. That role is being taken by the California 
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1 Public Utilities Commission who is the CEQA lead agency 

2 for that larger project. So the City was, you know, 

3 looking at an application that was submitted by Cal-Am. 

4 And short of their ability to look at the larger desal 

5 project, which was being looked at by the CPUC, we 

6 decided that what we could do was consider this project 

7 on its own and prepare an MND for the slant test well. 

8 So in preparing the MND -- you know, the reason 

9 CEQA disallows piecemealing is because if you parcel a 

10 smaller component out of a project, it tends to minimize 

11 environmental impacts. You're not looking at the whole 

12 picture. 

13 So what we did in the MND was try and disclose 

14 to the greatest extent possible this project's 

15 connection to that larger project. So we did disclose 

16 that there was this larger project out there, that there 

17 was a full desal plant also being planned and that this 

18 project was intended to provide information used in 

19 analysis of that project. We did identify the EIR that 

20 was being prepared for that project by the CPUC. 

21 All of that was in an effort to disclose that 

22 we're not we're not parceling this off to minimize 

23 impacts. This is a separate item with a separate 

24 purpose, more of like a feasibility study that they 

25 would use to then look at and get a better picture of 
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1 the larger project. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

So the risk, I think, of piecemealing was 

minimized in disclosing all of those facts, but it still 

is a question. You know, it's a factual question. 

MAYOR DELGADO: Okay. Could we get our CEQA 

expert, Kathy Jensen to comment on this main issue? 

KATHY JENSEN: I will say it's-- piecemealing 

is a very tricky CEQA issue. And, fundamentally, we 

start out with the definition of a project for CEQA 

purposes is called out specifically in the CEQA 

11 guidelines to include the whole of the project. And so 

12 there is a fundamental principle in CEQA that when you 

13 are looking at a project, you want to look at all phases 

14 of it, all aspects of it, all components of it in one 

15 document. But, you know, there are exceptions to that. 

16 The guidelines go on to say that the term 

17 "project'' refers to the activity which is being approved 

18 

19 

20 

21 

and which may be subject to several different 

discretionary approvals by government agencies. The 

term "project" does not mean each separate government 

approval. 

22 So the fact that -- we have got a very 

23 complicated situation here. Normally piecemealing comes 

24 up where you have a single entity and they are looking 

25 at something and they are thinking about a future phase, 

Monarch Court Reporting (831) 373-2160 000039 36 



1 

2 

3 

4 

5 

6 

7 

8 

9 

Audio Transcript Marina City Council 9/3/14 

but they don't want to deal with that future phase, but 

it's one agency and one CEQA review. Here we have two 

separate lead agencies doing two separate activities 

which adds a complication to this issue. 

MAYOR DELGADO: Can you tell us the two 

separate agencies and the two separate complications? 

KATHY JENSEN: The two separate agencies are 

the California PUC, which is the lead agency on what 

we're calling the larger project, yet you have an 

10 application that's come in to you, and you have a duty 

11 to process that application and by default that makes 

12 you the lead agency on this test well project. 

13 The key question really is whether you feel --

14 because at the end of the day when you adopt a 

15 resolution approving this project and approving the EIR 

16 or disapproving it, you have to make the determination 

17 that the document and the project description, which is 

18 part of it, reflects your independent judgment. So it 

19 really does come down to a judgment call and it's very 

20 factually specific. 

21 We've got complicating factors here. There are 

22 many -- there are cases out there that involve oil 

23 drilling where they have said that it's perfectly fine 

24 to have exploratory drilling be analyzed stand-alone, 

25 and that you don't have to look at the ultimate oil 
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1 production as part of the review of just the stand-alone 

2 drilling. But those cases have -- are a little bit 

3 different than our situation, because, number one, the 

4 coring or the drilling hasn't ended up with a physical 

5 infrastructure piece that ultimately, although it's not 

6 part of this application, but could come back to you at 

7 a future date with a request to convert, you know, that. 

8 That's not before you, but you have to decide whether 

9 that's reasonably foreseeable, whether the conversion of 

10 this infrastructure to a permanent facility is something 

11 reasonably foreseeable. 

12 Is it reasonably foreseeable is the key test, 

13 and specifically whether that bigger project that we've 

14 been referring to, the -- is a reasonably foreseeable 

15 consequence of this initial project. That is the key 

16 test, and it's factual. 

17 MAYOR DELGADO: Well, that seems like a 

18 no-brainer; that, of course, it's foreseeable that if 

19 these slant test wells work out the way everyone hopes 

20 they do, then they would be turned into permanent wells 

21 and they would be supplying the desal project. 

22 

23 

KATHY JENSEN: Well, that is -- that is a 

conclusion that you could reach. Some of the factors 

24 that the courts have looked at is whether or not it's 

25 the first step of a project, whether or not it has 
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independent utility, whether -- and, clearly, I don't 

think this is something that would be done but for the 

fact you've got the larger project. This -- if it was 

strictly for informational purposes and the EIR, the 

larger EIR, was not going to go forward until that 

information was necessary, the courts have carved out 

situations where it's not possible to look at the bigger 

impacts of the bigger project. 

So one question is, is it possible to look at 

10 those impacts at this point in time? And I'll differ 

11 

12 

with one thing that Emily said. She said you don't have 

jurisdiction to look at those issues. You clearly don't 

13 have jurisdiction to just take over a project and be the 

14 lead agency, but it's a little different about whether 

15 you can actually look at the impacts of that project. 

16 So it would be -- it would be futile to say you 

17 are going to go ahead and prepare a whole new EIR just 

18 for this slant well project. The more rational thing 

19 would be that you would -- if you felt like this was a 

20 single project and should be treated as a single 

21 project, I would presume that what you would do is 

22 indicate that you would want to -- before you grant a 

23 permit for these wells, you want to see the 

24 Environmental Impact Report that covers not only the 

25 test wells but also the impacts of the longer-range 
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1 project. 

2 MAYOR DELGADO: Now, that would delay the whole 

3 project 

4 

5 

6 

7 

8 

yes. 

KATHY JENSEN: It would delay it. 

MAYOR DELGADO: -- until the EIR was completed. 

KATHY JENSEN: Until the EIR was completed, 

MAYOR DELGADO: So there would be an EIR 

9 without test slant wells. And then after the EIR, we 

10 would start on the test slant wells if we thought 

11 

12 

that --

KATHY JENSEN: Yes. Presumable. They would 

13 they would -- presumably. What the test wells are 

14 primarily for is not to get data for the draft EIR that 

15 apparently is going to be released in February before 

16 the test results from this is coming forward, it really, 

17 as I understand it, is for feasibility purposes to 

18 understand whether or not this location is feasible. 

19 And they want to get that information as soon as 

20 possible, which is why they have come to you with this 

21 separate request. 

22 So at the end of the day you've got to ask 

23 yourself whether or not the larger project is a 

24 foreseeable consequence of this initial project. And 

25 you may want to-- you know, there's certain things that 
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certainly approval of this doesn't compel the approval 

of the larger project, that's still independent. But, 

you know, it is a complicating factor that there is this 

infrastructure, millions of dollars worth of 

infrastructure that is going in for these test wells. 

And whether that's an initial step is --you know, 

towards a project that has not yet been assessed in a 

full EIR is really a judgment call for you all. 

MAYOR DELGADO: Okay. One last question before 

10 we turn it over to other councilmembers. You are saying 

11 that the key question: Is this a reasonably foreseeable 

12 consequence of the larger project? 

KATHY JENSEN: No. The other way around. Is 13 

14 

15 

16 

17 

the larger project a consequence of the initial project? 

MAYOR DELGADO: Right. So this is the first 

time I've heard about this key question. It's not in 

our MND, and it's not in our staff report before us. So 

18 I want to ask your whole team, why haven't we heard this 

19 key question before now? 

20 KATHY JENSEN: Well, I think as Emily 

21 explained, we're in a situation where you have received 

22 an application, and I think they laid out exactly what 

23 the scope of the review was going to be. And actually 

24 until yesterday, we never received any comment or 

25 concern about this issue. 
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1 MAYOR DELGADO: The Planning Commission's 

2 denial or lack of approval was largely based on -- by 

3 some commissioners' comments, piecemealing issue. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

KATHY JENSEN: 

up during the --

I don't recall that issue coming 

MAYOR DELGADO: Yes. It's in our staff reports 

in the minutes of the Planning Commission meeting. 

So okay. 

Let's continue then. Mayor Pro-tem O'Connell? 

MAYOR PRO-TEM O'CONNELL: Thank you, Mr. Mayor. 

I just had some questions about the 1996 

annexation agreement. It's been thrown back and forth. 

But, as you know, Marina Coastal Water District says the 

1996 annexation agreement applies in this matter. SWCA 

Environmental Consultants say it doesn't because CEMEX 

hasn't been annexed and, quote: 

"A legal interpretation of the rights 

and responsibilities under the 1996 

annexation agreement is outside of the 

CEQA document." 

That's on page 172 of the staff report. 

If CEMEX had been annexed to MCWD, would it 

fall within CEQA at that time? 

KATHY JENSEN: I don't I still don't think 

that the agreement itself raises a CEQA issue. I think 

Monarch Court Reporting (831) 373-2160 000045 42 



Audio Transcript Marina City Council 9/3/14 

1 it raises legal rights issues. And Deb Mall can also 

2 address this because she is also very familiar with it. 

3 But at her request, I reviewed it as well. And as I 

4 read it, I don't believe that it has any CEQA 

5 implications in and of itself. 

6 There is the 500-acre-feet limit on the CEMEX 

7 site, and I -- as far as I have been told, that they are 

8 

9 

operating within that limit and there's nothing about 

this project that takes them over that limit. So that 

10 was the only question I had after reading it. But even 

11 

12 

13 

14 

if they were to go over the limit, you know, there are 

procedures to remedy that in the agreement, and they 

really don't invoke the City. The City is not given the 

responsibility to -- to pursue breaches of that. But 

15 there is a contractual obligation on the part of the 

16 property owner they are not to exceed that acre feet. 

17 MAYOR PRO-TEM O'CONNELL: Well, the City is a 

18 party to the agreement. 

19 KATHY JENSEN: And they could enforce it. 

20 MAYOR PRO-TEM O'CONNELL: Okay. In 2012, the 

21 Marina Coastal Water Board passed a resolution, the 

22 resolution is 2012-42, and they authorized, and I'll 

23 read the wherefor right in front of me. 

24 "The initial study under the California 

25 Environment Quality Act, CEQA, and LAFCO, 
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1 the Local Agency Formation Commission, 

2 application preparation required for 

3 submittal of a LAFCO application for 

4 annexation of the CEMEX property." 

5 Do you know, does anyone from MCWD have any 

6 knowledge of what the initial study is or how far along 

7 the initial study is that was ordered by this 

8 resolution? No one? 

9 KATHY JENSEN: I have no knowledge of that. 

10 MAYOR PRO-TEM O'CONNELL: Okay. The bottom 

11 of -- well, actually, on page 3 and 4 of the initial 

12 study of the MND, it states, and I'll quote: 

13 "If there is a disagreement among expert 

14 

15 

16 

opinions supported by facts over the 

significance of an effect on the 

environment, the lead agency," Marina in 

17 this case, "shall treat the effect as 

18 significant and shall prepare an EIR." 

19 Is it your opinion that there isn't a 

20 difference in expert opinions at this point? 

21 

22 seen 

KATHY JENSEN: I really don't think that we've 

if you accept the scope of the MND as being the 

23 test well and test well only and not covering the larger 

24 project, I haven't seen anything by way of experts' 

25 testimony that disputes the factual determinations that 
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have been made about the impact. I haven't seen any 1 

2 expert reports, so I don't think there is a dispute as 

3 to that issue. 

4 MAYOR PRO-TEM O'CONNELL: Okay. On page 3 of 

5 the same document I quote again: 

6 "If a lead agency is presented with a 

7 fair argument that a project may have a 

8 significant effect on the environment, the 

9 lead agency shall prepare an EIR even though 

10 it may also be presented with other 

11 substantial evidence that the project will 

12 not have significant effect." 

13 So let's assume that you are correct or your 

14 opinion is that substantial evidence has been presented 

15 which will prove that the -- there's not a significant 

16 effect. 

17 KATHY JENSEN: That's not the test. The test 

18 is if there's any fair argument--

19 

20 

21 

22 

MAYOR PRO-TEM O'CONNELL: 

question. Excuse me. 

KATHY JENSEN: Okay. 

MAYOR PRO-TEM O'CONNELL: 

I haven't finished my 

So is it your 

23 understanding or your opinion that there has not been a 

24 fair argument presented that there is an adverse 

25 significant adverse effect to the environment from this? 
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KATHY JENSEN: That's my again, if you are 

accepting the scope, yes, that is my opinion. I haven't 

3 seen anything disputing the analysis that was done 

4 relating to this. I have to say we got a lot of stuff 

5 at the very end when I was flying up here and I haven't 

6 had a chance to read everything, but certainly 

7 everything through yesterday, I --

8 

9 

10 

MAYOR PRO-TEM O'CONNELL: I'm sorry. Go ahead. 

KATHY JENSEN: I did not see anything. 

MAYOR PRO-TEM O'CONNELL: How long has this 

11 process been in the works? 

12 

13 

14 

15 

16 

EMILY 

KATHY 

EMILY 

KATHY 

MAYOR 

CREEL: 

JENSEN: 

CREEL: 

JENSEN: 

PRO-TEM 

July 12 initially. 

July 12? 

August 2012. 

August 2012. 

O'CONNELL: What was the 

17 significance of letters that are dated back in 2010, 

18 2008? 

19 KATHY JENSEN: I think people are submitting 

20 them just because they related to a previous project 

21 that somehow is tied. I personally don't think that 

22 comments made on another project are substantial 

23 evidence of an impact of this project. 

24 MAYOR PRO-TEM O'CONNELL: Okay. Well, when I 

25 was looking at it, I saw comments in letters from 
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1 previous years that seemed to be applying to this 

2 particular one. 

3 But on page 21 of the IS/MND it states, and I 

4 quote: 

5 "Drilling of the wells would require 

6 approximately 15,000 gallons of water 

7 per monitoring well and 10,000 gallons 

8 of water per day for the slant well over 

9 an approximately 46-day drilling period." 

10 Is the 15,000 gallons of water per monitoring 

11 well, is that each day for 46 days? Or is that just one 

12 day for each one? 

13 

14 

15 

16 

KATHY JENSEN: That's the total time period. 

MAYOR PRO-TEM O'CONNELL: Per well? 

KATHY JENSEN: Per well. 

MAYOR PRO-TEM O'CONNELL: So if there were 10 

17 wells, it would be 15,000 times 10? 

18 KATHY JENSEN: Correct. 

19 MAYOR PRO-TEM O'CONNELL: And the 10,000 

20 gallons of water per day for the slant well, how long 

21 would that go on? Just for the 46 days? 

22 KATHY JENSEN: Correct. 

MAYOR PRO-TEM O'CONNELL: Thank you. 

Thank you, Mr. Mayor. 

23 

24 

25 MAYOR DELGADO: All right. Thank you, Emily 

Monarch Court Reporting (831) 373-2160 000050 47 



Audio Transcript Marina City Council 9/3/14 

1 and Frank. 

2 Councilmember Morton? 

3 

4 

5 

6 

7 

8 

COUNCILMEMBER MORTON: Yes. I -- thank you. 

I want to go back to this piecemealing, and you 

made a couple of statements. First of all, Emily 

referred to this in her-- I believe it's her second 

slide. She says Cal-Am has a proposed development of a 

full-scale subsurface intake water project. That's the 

9 caveat. She said next, the bore holes were the first 

10 step. She said next, the test slant well is the second 

11 step. 

12 What more do you need to look at in this 

13 environmental process to not recognize that those are 

14 two subparts of a bigger, greater project? 

15 I'll quote what you have to say and ask you 

16 this question. You said one of the --

17 

18 

19 

20 

21 

MAYOR DELGADO: Do you want an answer to that 

first question, or is this hypothetical? 

COUNCILMEMBER MORTON: I'm just going through. 

That was the facts that we've been given today. 

MAYOR DELGADO: So do you want an answer to 

22 that question? 

23 COUNCILMEMBER MORTON: Yeah. Go ahead and 

24 answer. I'm sorry. 

25 KATHY JENSEN: Well, I would say the purpose of 
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the bore holes was truly just to get information for 

that EIR that's being done and they weren't something 

that is leaving behind a component of a project. So I 

actually viewed those separately, and I don't think 

there really is an issue as to those. 

And, in addition, if my memory·serves me right, 

the ultimate determination was that there was no permit 

needed because it was within the scope of the previous, 

but we won't reopen that tonight. So I don't know if 

10 that answers 

11 COUNCILMEMBER MORTON: So I'm looking at page 6 

12 of the Mitigated Negative Declaration that says: 

13 "It is possible that if the MPWSP is 

14 successfully developed, Cal-Am will seek 

15 to have the slant test well converted into 

16 a permanent facility and connected to the 

17 subsurface intake system as one of several 

18 permanent subsurface intake wells." 

19 Doesn't that statement make it foreseeable that 

20 this is part -- that the outcome of these slant test 

21 wells is going to be a permanent well? Doesn't that 

22 statement in your Mitigated Negative Declaration, the 

23 assumption and statement of facts by your expert, make 

24 it necessary for us to conclude that if this is -- comes 

25 up with the results they want, it's in the right place, 
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1 that it will not be deconstructed and it will be a 

2 permanent well? 

3 KATHY JENSEN: Well, I suppose you could try to 

4 come up with some requirement that it -- you know, that 

5 it absolutely had to be deconstructed and that it cannot 

6 be used again. I don't know if that's feasible or not 

7 or if this council could even require something that 

8 then a subsequent council could not go back and revisit. 

9 So -- but --

10 

11 

12 

COUNCILMEMBER MORTON: I have read 

KATHY JENSEN: in terms of -- I want to 

explain that we really did try to fully disclose the 

13 issue and that, you know, we wanted to not hide the ball 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in any way, shape or form, and to also clearly specify 

the scope of the analysis that was being done, because 

in all honesty, that was really the best we could do, 

given where we are. 

The City's really not in a position to go out 

and get all the information about the bigger project and 

include that in this document. Really if -- if this 

board -- council feels like it's one project, the 

obvious result is to wait for the bigger EIR and have 

the benefit of that. But it really is a factual and 

I'll tell you there's no cases that deal with this 

specific fact pattern of two EIRs going, and the thing 
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1 that's the testing, not having enough impacts to require 

2 a neg dec. And there is a categorical exemption for 

3 information gathering, but it wouldn't apply here 

4 because of the sensitive habitat issues and some other 

5 

6 

7 

8 

things. So that wasn't an option. 

So, I mean, in defen~e of the team, you know --

COUNCILMEMBER MORTON: I'm not trying to -- I'm 

looking at what statements are actually made and looking 

9 at the facts. And you have set forth, as I understood 

10 it, that it's our-- as a council that we're required to 

11 exercise an independent review and judgment in looking 

12 at whether or not to grant this permit. 

13 KATHY JENSEN: That's one of the required 

14 findings. 

15 COUNCILMEMBER MORTON: Yes. And you said one 

16 of the tests that we could use is what is the 

17 independent utility, and you just have answered the 

18 question about an independent utility of the bore holes 

19 in a weird round-about way, but what is the independent 

20 utility of a slant test well, these slant test wells? 

21 What is, in your opinion, the independent utility? 

22 KATHY JENSEN: Well, I don't know that it's 

23 independent. But the utility, as I understand it, is to 

24 determine the feasibility of this location. 

25 COUNCILMEMBER MORTON: And how is that 
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1 independent from the full project? If it's determining 

2 the feasibility for the project at this location, how? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I thought it was rhetorical. Thank you. The other 

MAYOR DELGADO: Let me jump in here, just 

because I want to restate one of your questions. 

You said that a key question is whether the 

larger desal project is a reasonably foreseeable 

consequence of the test slant wells. Okay. And what 

Councilmember Morton pointed out is that on page 6 it 

says: 

"It is possible that if the Monterey 

Peninsula Water Supply Project is 

successfully developed, Cal-Am will seek 

to have the slant test well converted into 

a permanent facility and connected to the 

subsurface intake system as one of the 

several permanent desal project subsurface 

intake wells." 

Doesn't that mean that it's reasonably 

foreseeable that the larger project will result from 

these test slant wells? 

KATHY JENSEN: I think you can make that 

determination. That's a fair assessment. 

MAYOR DELGADO: Okay. So I don't bring this up 

25 to tank the project, because I want this project to 

Monarch Court Reporting (831) 373-2160 000055 52 



Audio Transcript Marina City Council 9/3/14 

1 progress. But I know that we have to do this right, and 

2 we can't just will it to happen even if it's not proper 

3 by CEQA. But this key question that you have brought up 

4 tonight seems to be a no-brainer in the answer. 

5 

6 

7 

Gail, I interrupted you. 

me do that. 

COUNCILMEMBER MORTON: No. 

Thank you for letting 

Thank you. You 

8 reiterated --

9 MAYOR DELGADO: Please go ahead. Did you have 

10 others? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

COUNCILMEMBER MORTON: My attention was taken 

to a California Supreme Court case of Laurel Heights 

Improvement Association versus the Regents of University 

of California. Now, here is where the university 

wanted -- they acquired a building in San Francisco that 

was, I don't know, a bazillion feet. But they did an 

EIR because they were going to only occupy one-third of 

the building. So they did.a limited EIR on this 

one-third of the building. They said we don't need to 

do the EIR on occupancy of the other two-thirds because 

we're not going to take that over for 10 years. It's 

22 not going to happen immediately. 

23 Now, that is something, a building, pretty 

24 concrete, not water, not boring holes under the ground 

25 out in the sand, a building. And the California Supreme 
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Court said, no, that is piecemealing a project. That is 

the law in the State of California, as I understand it. 

I'm not an attorney. I'm just using my common sense up 

here. I'm an attorney, but not your kind of attorney. 

I do family law. 

But my common sense is that --

KATHY JENSEN: You handle the tough cases. 

COUNCILMEMBER MORTON: I do. But my common 

sense says that if an EIR was required for the totality 

of a building, 384,000 feet-- that's how much it was, 

384,000 square feet -- that you had to do the EIR at the 

beginning of the project. 

And the Supreme Court reasoned that deferring 

the EIR to a later date, when bureaucratic and financial 

momentum would make it difficult to deny the expansion, 

16 violated CEQA. And that's the point that saying that 

17 the wells, the final wells, are a foreseeable outcome. 

18 It's not that anybody is trying to stop the 

19 project. What we're trying to say is you have to do the 

20 work now. Don't go down a path where you haven't looked 

21 

22 

23 

24 

25 

at the totality of the environmental impacts, and that's 

what we're trying to get to today. 

You agree that's the law? 

KATHY JENSEN: That is the law. You are 

supposed to look at the totality of a project. 
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1 COUNCILMEMBER MORTON: Thank you. 

2 MAYOR DELGADO: Was that an expert -- did you 

3 just find that, or is that in a comment? 

4 COUNCILMEMBER MORTON: It's in a I got a 

5 bazillion -- we got a bazillion letters that we've all 

6 read. 

7 MAYOR DELGADO: Earlier we heard there was not 

8 expert opinion. What document were you reading from? 

9 COUNCILMEMBER MORTON: I am reading -- that 

10 cite came --

11 MAYOR DELGADO: From the MWCD's CEQA 17-page 

12 letter? 

13 COUNCILMEMBER MORTON: Remy, Moose & Manley, a 

14 letter·dated September 3rd, 2014. 

15 MAYOR DELGADO: That came in today. 

16 COUNCILMEMBER MORTON: But I did go Shepardize 

17 the case. It is still current, valid law. 

KATHY JENSEN: Oh, yes. 18 

19 COUNCILMEMBER MORTON: I read the case. I've 

20 read-- I've done my--

21 

22 

KATHY JENSEN: 

case on piecemealing. 

It's the key case. It's the key 

23 COUNCILMEMBER MORTON: Thank you very much. 

24 MAYOR DELGADO: Some of us are a little slower. 

25 I'm a little slower here catching up on what was just 
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1 discussed. 

2 Can you summarize what relevance you think you 

3 saw in this discussion that just happened in the last 

4 two minutes? 

5 KATHY JENSEN: Well, I think if the council 

6 determines that this is a component of the larger 

7 project, then you would treat it that way in terms of 

8 you wouldn't -- you wouldn't analyze it or you wouldn't 

9 

10 

11 

12 

13 

14 

15 

accept the negative dec based on that. You would end up 

rejecting it and rejecting the project, if that's the 

way you feel, because you wouldn't have if your 

determination is that it is a part of the larger 

project, then the negative dec before you does not 

analyze the impacts of that project. You don't have the 

CEQA analysis to render an opinion in favor of the 

16 project. You would need to deny the project at this 

17 

18 

19 

20 

21 

22 

23 

24 

25 

point in time and wait until the full EIR is completed. 

MAYOR DELGADO: Okay. 

COUNCILMEMBER MORTON: I did have one more 

question. 

In this, our staff report, there was 

reference -- the response by the agency to one of the 

letters was that it was anticipated that CEQA -- and one 

of the reasons that they did respond in this Mitigated 

Negative Declaration was that there's a contemplation 
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1 they could not do a study of five years to see what the 

2 water level was, to test what the current status is, 

3 because five years would be too long and the comment 

4 references that this process is contemplated to be done 

5 within, like, 180 days is what they use. 

6 I want to know this -- and they said there's 

7 

8 

9 

some urgency to get this done. 

to CEQA? 

Is urgency an exemption 

KATHY JENSEN: Only in situations where you 

10 have riots or some natural disaster. A lot of times 

11 when you have an urgency situation, you might have 

12 legislation that comes out of Sacramento that exempts a 

13 project. But urgency in and of itself, you know, absent 

14 some sort of natural disaster where you just need to go 

15 out and do something, demolish a building, and you don't 

16 have time to do the review, is not an exception. 

17 MAYOR DELGADO: So if Monterey threatens a 

18 riot, we can claim urgency? 

19 

20 

KATHY JENSEN: Maybe that would work. 

COUNCILMEMBER MORTON: Thank you for your 

21 answers and for explaining. 

22 COUNCILMEMBER AMADEO: Mr. Mayor, can I ask a 

23 question? 

24 MAYOR DELGADO: One moment, Nancy. 

25 Councilmember Brown has been patient, and then we'll go 
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1 to you. 

2 COUNCILMEMBER AMADEO: Thank you. 

3 COUNCILMEMBER BROWN: Thank you, Mayor. 

4 So I am also an attorney, but not your kind of 

5 attorney. So my understanding is if there's a fair 

6 argument for significant environmental effect, then an 

7 EIR is required. 

8 KATHY JENSEN: Yes. 

9 COUNCILMEMBER BROWN: And in determining 

10 whether there is a fair argument, we're supposed to 

11 consider the entire record, not merely the proposed 

12 negative declaration, correct? 

13 KATHY JENSEN: That's correct. 

14 COUNCILMEMBER BROWN: And that entire record 

15 would include all the written 

16 KATHY JENSEN: Comments. 

17 COUNCILMEMBER BROWN: all the written 

18 comments and even oral comments from the public. 

19 KATHY JENSEN: Correct. 

20 COUNCILMEMBER BROWN: And so suppose there is 

21 expert testimony or expert opinion that there would be a 

-22 significant negative environmental effect weighed 

23 against other expert opinion that says the opposite. 

24 Are we supposed to weigh that evidence? Or are we 

25 supposed to just say as if in, for example, a summary 

Monarch Court Reporting (831) 373-2160 000061 58 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Audio Transcript Marina City Council 9/3/14 

judgment motion, well, there is a conflict here, and 

therefore because of the conflict, then an EIR is 

required? 

KATHY JENSEN: It's very much like that, that a 

summary judgment -- which is my summary judgments are 

hard to get --but it's very much like the summary 

judgment standard if there is a dispute in evidence. 

But you do get to determine whether the evidence is 

credible. 

If you have an expert in an area giving 

testimony outside his area, that wouldn't be substantial 

12 evidence. But if you have an expert in a field giving 

13 

14 

15 

16 

17 

18 

19 

20 

valid -- or giving testimony, the fact that you have a 

competing one that negates that does not mean that you 

are -- in the neg dec land you are forced into an EIR in 

that setting, because that expert's testimony is 

considered substantial evidence, even if disputed. It's 

only when you have an EIR that you can have the battling 

experts, and you're entitled to rely upon one over the 

other, and you will be supported as long as, you know, 

21 you can choose at that point in time. 

22 COUNCILMEMBER BROWN: Okay. But what you are 

23 telling me then, I think I'm hearing, is that aside from 

24 finding that public testimony or any testimony or 

25 anything in writing is not credible because the person 
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1 doesn't have expertise in that field, aside from that if 

2 there's a conflict, then it goes to an EIR rather than 

3 approving the Negative Mitigated Declaration, correct? 

4 

5 

KATHY JENSEN: Correct. 

COUNCILMEMBER BROWN: And you say, well, it's 

6 like summary judgment and summary judgments are hard to 

7 get. Can you also say that what you're asking us to do 

8 is kind of hard to get? 

9 

10 

11 

12 

13 

KATHY JENSEN: Well, it is hard. But I think 

that, again, looking at the impacts of the test well 

alone, I think they have gotten there. You know, I 

don't know what we're going to hear tonight. There may 

be expert testimony that's going to be delivered. 

14 I will say an attorney letter that just cites 

15 cases, that's not substantial evidence. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COUNCILMEMBER BROWN: I know. I understand. 

KATHY JENSEN: So I just wanted that to be 

clear. 

COUNCILMEMBER BROWN: I understand that. 

KATHY JENSEN: So I haven't seen any 

declarations or any other expert reports that come in 

that raise issues with regard to the slant well impacts 

in and of itself. 

COUNCILMEMBER BROWN: Well, the night is still 

young. 

Monarch Court Reporting (831) 373-2160 000063 60 



Audio Transcript Marina City Council 9/3/14 

1 KATHY JENSEN: Yeah. Well, I'm not sure I 

2 agree with that, but Duran Duran is probably finished by 

3 now. 

4 

5 

6 

COUNCILMEMBER BROWN: All right. Thank you 

very much. 

MAYOR DELGADO: All right. Thank you, David. 

7 Nancy, go ahead, if you are with us. 

8 COUNCILMEMBER AMADEO: Thank you. I'm still 

9 with you. 

10 I appreciated this discussion and with the 

11 questions. The issue of the piecemeal part is obviously 

12 very important, but I was interested in the example that 

13 Councilmember Morton used of this building in San 

14 Francisco. 

15 There was an assumption of the results in 

16 there. You already knew that the result was going to be 

17 in 10 years they wanted the whole building, they wanted 

18 to occupy. With this, my question would be there isn't 

19 an assumption of the results because it's a test, you 

20 are looking for information. So if you are looking for 

21 information, the reality is the information could be 

22 something so that you can't use this site. 

23 Does that negate in any way the idea of 

24 piecemealing? In other words, there is no assumption 

25 associated with this. Yes, it could lead to a project. 
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Then again, it could lead to no project at all. 

KATHY JENSEN: Again, this is a factual 

question that it's hard to wrap your arms around. The 

issue of -- if this was a test that didn't involve any 

5 infrastructure that would ultimately become the end 

6 product, I think the answer would be a lot easier. If 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

we knew with 100 percent certainty that there would be a 

decommissioning of the facility, then I think the answer 

is easier. 

But the potential for return, you know, them 

coming back I think makes it a little -- makes it a 

tough issue. 

COUNCILMEMBER AMADEO: Thank you. 

MAYOR DELGADO: All right. Thank you, Nancy. 

I have more questions, but I'll try to ask them 

throughout the night. 

speak. 

Better to let the public start to 

And this is a good time for us to disclose any 

conversations or information that we gathered from other 

sources not in front of us tonight. 

But first I wanted to go over the various 

documents that we have before us that have come in too 

late to be part of our council packet, or at least are 

not part of our council packet. 

The first one is an e-mail from Margaret Davis, 
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1 August 31st, basically demanding a full EIR. 

2 The second one came in today from the Ag Land 

3 Trust with several points respectfully requesting that 

4 the appeal before us tonight be denied. 

5 A third one is the one from our own 

6 Environmental Consultants, SWCA, responding to my nine 

7 questions via e-mail. I sent those, and there are 

8 responses to those. Thank you for that. 

9 The fourth one is the Monterey County 

10 Hospitality Association August 26th letter recommending 

11 approval of the Cal-Am request tonight. 

12 The fifth one is the Hyatt Regency's petition 

13 that was distributed to employees who live in Marina and 

14 work for the Hyatt Regency urging us to do the right 

15 thing, approve the Cal-Am permit. 

16 The next, the sixth one is an August 29th SWCA 

17 letter responding to MCWD questions posed on August 

18 

19 

22nd. That might also be in our staff report. 

The seventh is from the Monterey Commercial 

20 Property Owners Association supporting Cal-Am's request 

21 tonight. 

22 The eighth is the Coalition of Peninsula 

23 Businesses signed by Joan -- John, sorry -- John Nargii, 

24 co-chair of that, and Mike Zimmerman, co-chair, also 

25 urging us to approve the permits for Cal-Am's water 
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1 project test wells. 

2 The next is from Chris Shake Enterprises. He 

3 apparently is a Monterey Peninsula employer of over 400 

4 folks, and he requests our support and approval of the 

5 Cal-Am project test wells. 

6 The next one is one we just spoke about. It's 

7 a 17-page letter, basically a CEQA legal counsel 

8 employed by MCWD, Marina Coast Water District, that is, 

9 with many points basically leading to the request for us 

10 to do other than approve the permit as it is before us. 

11 Then I have an undated, unsigned nine reasons 

12 to -- nine reasons to oppose the approval of the 

13 two-and-a-half-year slant test well. I assume it's from 

14 Public Water Now, but it's not? 

UNIDENTIFIED MALE: It's not. 15 

16 COUNCILMEMBER MORTON: Who is this from? 

17 looks like this. 

It 

18 UNIDENTIFIED: It's not from Public Water Now. 

19 MAYOR DELGADO: Does anybody know who this is 

20 

21 

from? Ron Weitzman for Water Plus. I get Water Plus 

and Public Water Now mixed up. Sorry about that. 

22 The next one is from Public Water Now regarding 

23 Cal-Am's growth strategy revealed-- referred to as 

24 tuck-ins. 

25 And the final that I have seen is from the 
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1 CEMEX, the property owner of the proposed slant test 

2 well project basically demanding that we revise the 

3 Mitigated Negative Declaration in six different ways. 

4 And so that's-- that's what we have before us 

5 that are part of the record, besides what's in our staff 

6 report. Then personally I want to mention that I've had 

7 a couple of conversations initiated by some elected 

8 officials -- Sam Farr, Mark Stone -- regarding the 

9 politics of tonight, which is not really about the 

10 environmental impacts. 

11 Cesar Lara of the Monterey Bay Central Labor 

12 Council about the union issues; Julie Packard regarding 

13 aquarium concerns; Tom Moore regarding -- he is the 

14 president of the Marina Coast Water District 

15 regarding their concerns; Luana Connelly, Softwick, 

16 Malick (phonetic) regarding environmental impacts; and 

17 Jason Burnet, a couple of conversations I had with him 

18 regarding the timing of tonight's meeting, the date, 

19 that is; and then George Riley regarding the politics 

20 and the environmental impacts of this project. 

21 Does anyone else have any disclosures they 

22 would like to make? 

23 Mayor Pro-tem O'Connell? 

24 MAYOR PRO-TEM O'CONNELL: Thank you. Yes, I 

25 received, similar to the mayor, numerous e-mails from 
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people in support of and people against this appeal. 

have spoken to or received e-mails from two of the 

I 

Planning Commission members. 

Planning Commission. 

I did, in fact, watch the 

1 

2 

3 

4 

5 

6 

7 

8 

9 

I have received communications from two of the 

10 

11 

Marina Coast Water District members, Mr. Moore, Thomas 

Moore, being one of them. At one point the mayor asked 

me if I had been started reading the IS/MND, and I 

looked at him and said "Yes," and that was the extent of 

that conversation. 

And I haven't spoken to anyone else on the 

12 Council or anyone else that I can recall. 

13 I have received numerous e-mails, to be honest 

14 with you, that I haven't opened, because you can know 

15 who the e-mail is coming from and you know what position 

16 it's going to take. And I prefer to do the research on 

17 my own, which seems to give me a much more objective 

18 point of view on things. 

19 So I think I've covered pretty much everyone. 

20 I may think of someone else tomorrow morning or 

21 something. Thank you. 

MAYOR DELGADO: Thank you, Frank. 22 

23 Councilmember Brown? 

24 COUNCILMEMBER BROWN: I, too, received numerous 

25 e-mails. I opened them all. I did not reply to any of 
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them. I spoke -- I spoke to one member of the Planning 

Commission very briefly. I spoke to no one on the City 

Council about this. Thank you. 

MAYOR DELGADO: All right. Thanks, everybody. 

So let's go ahead and open the public hearing 

and take any testimony from the public. I'm sorry, but 

why don't we start with the project proponent. Is there 

someone representing the project proponent that would 

like to come up? 

Ian Crooks. And we'll give you 10 minutes, 

Ian. So about nine o'clock or just before nine o'clock 

12 we'll ask you to wrap up. 

13 IAN CROOKS: Yes. Thank you. I would request, 

14 if it would be better for you to reserve some of my time 

15 to address the questions as they come from the public. 

16 I have with me tonight experts, counsel, and also CPUC 

17 is here as well, so they can talk to the EIR and some 

18 piecemealing as well. And I have some representatives 

19 from the Hydraulic Working Group as well, so we could 

20 tackle those comments. 

21 

22 

23 

24 

25 

them. 

So it may be best that I reserve my time for 

MAYOR DELGADO: Sure. Okay. 

IAN CROOKS: Okay. 

MAYOR DELGADO: All right. Thank you, Ian. 
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1 So except for Ron, because he is special, 

2 everybody else maybe line up and come up one at a time. 

3 Thanks, Ron. 

4 

5 

RON WEITZMAN: One, two, three, go? 

I'm Ron Weitzman with Water Plus. Thank you, 

6 Mayor Delgado and Councilmembers, for listening to us. 

7 It's going to be a long evening-- has been a long 

8 evening. 

9 We've seen this picture before. The report on 

10 the study that this council graciously allowed Cal-Am to 

11 make with their bore holes contained 76 references. Not 

12 one of them included the 2009 study by Martin Fenney, 

13 who is a hydrogeologist who worked on the bore hole 

14 study, and it was a study that almost mirrored exactly 

15 what this study and what this proposal -- proposed study 

16 is supposed to do. 

17 

18 

19 

20 

21 

22 

That study by Martin Feeney in 2009 was the -

was to determine whether there was a subsurface source 

well possibility or option on the neighboring Fort Ord 

just south of the CEMEX property. 

I want to show you the CEMEX property. 

8,100 feet along the ocean there. It's in blue. 

That's 

You 

23 can see the -- and I will go back to the original. 

24 I'm not going to cover all these nine reasons 

25 here. I'm just going to do reasons 1 and 2 and 8 and 9. 
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1 Now, the 2009 study differed from the bore hole 

2 report. Martin Feeney set up some criteria at the 

3 beginning, and if they found certain things, they were 

4 go/no go criteria. They found out that if one of these 

5 criteria or any of these criteria was not met, that the 

6 project would be dead. 

7 The first most important criteria was the 

8 existence of an aquitard between the dune sand aquifer 

9 and the 180-foot aquifer. Having found none on Fort 

10 Ord, which was adjacent to CEMEX, they said that 

11 vertical wells into the dune sand aquifer were a no-no 

12 because, as the mayor said, drilling for those would be 

13 drilling from the 180-foot aquifer or below, and the 

14 Agency Act forbids that, because that's part of the 

15 Salinas Valley Groundwater Basin. 

16 So then he proceeded to look at slant wells on 

17 Fort Ord, and he rejected slant wells because the 

18 

19 

20 

21 

22 

23 

24 

25 

Coastal Commission requires a setback of at least 300 

feet from the shore. And if you start a slant well -

and he said the minimum-- Cal-Am's been talking about 

19 or 20 degrees, the minimum degree is 22 and a half 

degrees. So satisfying that minimum requirement would 

require you to go into at least one of the aquifers, the 

180-foot aquifer, and from what Cal-Am is now proposing, 

it would get into another aquifer. Otherwise you'd be 
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1 in an aquitard and you couldn't get any water. So those 

2 are two sufficient reasons to deny the project. 

3 So why -- why are Cal-Am and the farming 

4 interests pursuing the project? Cal-Am was doing it 

5 just to show the State Water Bored due diligence so it 

6 will relax its CDO deadline. 

7 I didn't know that ratepayers were in the 

8 business of acting like a charitable foundation to fund 

9 research. Four hundred million dollars of research is 

10 what you're asking Monterey Peninsula ratepayers to pay 

11 for with this project. 

12 They make friends with the mayors who are in 

13 their jobs temporarily, but they won't make friends with 

14 the ratepayers if you approve this proposal. So thank 

15 you very much. 

MAYOR DELGADO: Thank you very much, Ron. And 

that was Ron Weitzman. All right. Are you Ron 

Weitzman? 

RON WEITZMAN: I think I am. 

16 

17 

18 

19 

20 MAYOR DELGADO: Okay. I just want to be sure. 

21 You looked at me like, uh, that's not my name, and I 

22 wanted to make sure our City Clerk knew that. 

23 

24 Avenue. 

25 Marina. 

CHANDLER ROLAND: Chandler Roland, 179 Palm 

I'm speaking for the 20,000 residents of 
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1 And I'm concerned about a couple of items: 

2 One, what is it going to cost the 20,000 residents of 

3 Marina in relation to these two steps that we're taking? 

4 Already we have got staff time for the last two months 

5 as far as our own people here in the city. How long do 

6 we go on this in relation to their salaries going into 

7 this pot? What is the benefit to these 20,000 citizens 

8 in regards to the test we're talking about now? 

9 And what is the benefit on the second step in 

10 regards to a possible desalinization plant? Are our 

11 citizens gaining financial benefit in regards to this in 

12 the end? Are they gaining more water in the end? Is it 

13 going to cost them more than what it's costing now as 

14 far as water? Will businesses be in a position where 

15 they themselves will be charged a greater amount of cost 

16 for water because of what we're doing or starting today? 

17 

18 media, 

Cal-Am's reputation, at least in the local 

has not been great. I am concerned about large 

19 organizations coming to us, like developers, and 

20 explaining to us that this is going to be a benefit for 

21 us. 

22 CENTEX worries me. This is a -- as I said, a 

23 Mexican firm. What financial benefit are they receiving 

24 from Cal-Am or anyone else in regards to our intrusion 

25 of their land? What position are they taking under the 
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1 circumstances in regards to these two issues, these two 

2 steps? 

3 And I just noticed on the previous gentleman's 

4 chart here that CENTEX is not willing to sell any land. 

5 How does that affect the long-term issues that we're 

6 talking about? 

7 Thank you. 

8 MAYOR DELGADO: All right. Thank you, Phil 

9 [sic]. And we're going to get to all --we're going to 

10 

11 

12 

13 

get to answering all the questions when the comment 

period is over. 

JONAS MINTON: Good evening, Mayor and 

Councilmembers. Jonas Minton, Senior Planner to the 

14 Planning and Conservation League. We're that statewide 

15 organization that has been watch-dogging and frequently 

16 litigating on CEQA for over 40 years. We very much 

17 appreciate the City of Marina's attention to your 

18 environment and legal compliance. 

19 My comments are also informed by my service as 

20 chair of the State of California's Desalination Task 

21 Force where we look at the issue of CEQA compliance. 

22 

23 

24 

25 

But I think you put your finger on the key issue: 

piecemealing reasonably foreseeable question. 

The 

Let me give you one precedent that has not been 

discussed. I had the opportunity to serve for four 

Monarch Court Reporting (831) 373-2160 000075 72 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Audio Transcript Marina City Council 9/3/14 

years as Deputy Director of the California Department of 

Water Resources. In that function, I oversaw the 

investigation of the major new dam sites for California. 

You will probably hear more about those with upcoming 

bond elections and so forth, those massive multi-billion 

dollar structures. 

With those projects we had to determine their 

feasibility. That frequently involved extensive 

physical works: boring, excavations, all sorts of 

trenching work, physical alterations to the environment, 

all without knowing whether a project would actually be 

feasible, financeable or constructed. 

It was and continues to be the practice of the 

State of California -- and, by the way, most major water 

districts who undertake such projects they separate 

·16 out the investigation phase. There's no way that they 

17 

18 

19 

20 

21 

22 

23 

24 

could go ahead and identify all of the impacts. It just 

wouldn't make sense if you didn't know if your project 

would work. 

In this case, I think it is a reasonable 

question to ask is it reasonably foreseeable. That's 

one of the things we did at the State of California. 

In this case, I'm not sure such a project is 

reasonably foreseeable. That is the purpose of the 

25 pilot project. That is just what the State Desalination 
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Task Force said, you should do these things in steps. 

That's how you come up with better projects. 

I will note that it is a continuing practice of 

the State of California. It has never been challenged. 

I was at DWR. I was never challenged on that side. For 

the past 10 years I've been this with environmental 

7 group protecting CEQA. Neither we nor any other group 

8 

9 

have ever taken that issue on. So thank you. 

MAYOR DELGADO: Thank you very much, Jonas. 

10 And I think I'll be asking you a question later, but 

11 that will be later. Thank you. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

GEORGE BREHMER: Mr. Mayor, Members of the City 

Council. 

My name is George Brehmer, and I started 

litigating environmental law 41 years ago over at City 

of Carmel-By-The-Sea. At the time there was 

1,850-approxirnate-unit subdivision proposed, and it 

really got the community's ire up. You know how the EIR 

was prepared on that one? The Friends of Mammoth case 

had been recently decided, and EIRs were new. The 

Planning Department for the County that had been 

processing this application for this huge subdivision 

took all the paperwork they had received, put it in a 

24 box, called the developer and said, "Corne here and pick 

25 this up and get us an EIR." 
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They sent it up to San Rafael, and then on to 

Sacramento, and they got an EIR. The project went down 

the tubes, and there hasn't been a single thing built on 

that land since. 

The concern that I have, having litigated about 

eight cases with the County on environmental matters, a 

number of them involving the adequacy of Environmental 

Impact Reports, it became quite apparent over the years 

that applicants have an unfortunate tendency to want to 

get their project approved as quickly as they can, and 

they think that an Environmental Impact Report is going 

to delay the project so they push for negative decs. 

They pressure the planners for your city and as a result 

today you have a Mitigated Negative Declaration based on 

15 the initial study. They've worked really hard on it. 

16 But here's what going to happen. We have all 

17 heard reasons for a full EIR, or at least a focused EIR. 

18 

19 

20 

21 

22 

23 

24 

25 

This case, this situation is ripe for litigation. You 

know, if you want to do the applicant a favor, deny this 

permit and tell them to go out and get you at least a 

focused EIR. They are going to get to the end of their 

game quicker that way than they will if you approve 

getting this permit, and then they get into litigation 

and they get that tied up for a year or two before they 

really get started. 
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This should be denied. Get that full EIR. You 

deserve to be fully informed. I noticed in the -- I 

still have a green light. That's amazing. I noticed in 

the front page of the agenda, "the City Council will 

provide the leadership in protecting Marina's natural 

6 setting." Well, the Council provides the leadership in 

7 all things in this city. 

8 I'm just really tickled by the energy that you 

9 were displaying tonight when you had these awards before 

10 we got into this heavy matter. You've got wonderful 

11 

12 

13 

14 

15 

16 

17 

18 

things going here. Marina may be the leading city for 

the future on the Monterey Peninsula. Most of the 

others are landlocked. Seaside's got a little bit of 

room to go, but, Marina, you've got a tremendous future. 

You have a tremendous responsibility to see to it that 

that future is moved along in a fine way. 

This permit should be denied. Full EIR or 

focused EIR should be utilized. Do the applicant a 

19 favor. Thank you for your time. 

20 

21 

22 

23 

24 

25 

MAYOR DELGADO: Thank you. Was your name 

George Bremmer? 

GEORGE BREHMER: George Brehmer, B-r-e-h-m-e-r. 

MAYOR DELGADO: Thank you, George. 

KEVIN STONE: Good evening, Mayor Delgado, 

Members of the Council. My name is Kevin Stone. I'm 
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1 with the Monterey County Association of Realtors. We 

2 represent over 1,350 realtors throughout Monterey 

3 County, many of which live here and do business in this 

4 fine city of Marina. 

5 I'm going to take just a minute to read a 

6 letter from our president, Karen Cosentino, into the 

7 record. 

8 "Dear Mayor Delgado and Members of the 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Council: On behalf of the Monterey 

County Association of Realtors, I ask 

that you approve the permits necessary 

for California-American Water Company to 

move forward with the test slant well 

project. 

"I would also like to take this 

opportunity to express our strong collective 

support for taking the appropriate steps 

required to ensure this project moves 

forward as quickly as possible. 

"The potential economic impacts associated 

with further delays are of great concern to 

our organization. The positive collaboration 

on this project with the City of Marina is 

critical. Our communities and economies are 

interconnected and dependent on each other. 
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"We ask for your assistance and 

partnership in seeing this effort through 

this next critical step. We respectfully 

4 request that you support the appeal of the 

5 Planning Commission decision and stand with 

6 the ratepayers throughout the Monterey 

7 Peninsula once again caught in the middle. 

8 "And we thank you again for your time 

9 and consideration." 

10 As an added point to that, I think that the 

11 information that we all need and that we're all looking 

12 to obtain, this is just the next process, the next step 

13 in that overall timeline. We need to get the data 

14 that's critical to obtaining some of these very informed 

15 decisions that I think we're trying to-- we're trying 

16 to get to. 

17 

18 

19 

20 

So, again, we ask for your partnership and your 

collaboration in reaching that end. Thank you. 

MAYOR DELGADO: Thank you, Kevin. 

ANDREW LEVITT: Hello. My name is Andrew 

21 Levitt. I'm the Director of Engineering at the Monterey 

22 Marriott. 

23 

24 

25 

Our current employee status, we employ about 40 

to 50 Marina residents, which I am one of. In the 19 

years I've been here on the peninsula, we have 
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instituted several water reduction initiatives. 

Currently, as I've been at the Marriott, we have reduced 

our water use by two million gallons annually, and 

clearly we can all agree that's not enough here. We 

need an alternate source of water. There is a plan in 

6 front of you that addresses that. And if we don't make 

7 

8 

9 

10 

11 

12 

13 

significant steps forward, it could be a catastrophic 

event on our -- on Monterey County. 

So it is my recommendation to put it in your 

court and have you approve the permit process for 

Cal-Am's desalination plant. Thank you. 

MAYOR DELGADO: Thank you, Andrew. 

ANDREA BALTZEGAR: My name is Andrea Baltzegar. 

14 I'm the controller at the Monterey Plaza Hotel and a 

15 Marina resident. Thank you, Mayor and Councilmembers, 

16 for the opportunity to speak. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

As the controller at the Plaza Hotel, I have 

fiscal duties to make sure our hotel watches every 

penny. And in the two and a half years that I've worked 

on the peninsula, I've seen our water costs triple. 

That's very concerning. And I understand the reasons 

why. So the costs notwithstanding, I'm more concerned 

about the availability of the water as both an employee 

of the peninsula and as a resident. 

The mission statement and the vision statement 
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1 for the City of Marina both refer to guiding Marina to 

2 grow into a well-rounded city with the mission statement 

3 mentioning that the community will be characterized by a 

4 desirable quality of life, including recreation and 

5 cultural opportunities, a safe environment, and, most 

6 importantly, an economic viability that supports a high 

7 level of municipal services and infrastructure. 

8 So I understand that relates specifically to 

9 the City of Marina, but, also, I think the intent is 

10 that Marina help in any way they can to ensure the 

11 surrounding areas are equally as viable, as Marina 

12 residents obviously go work in surrounding areas. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

If we can't, as a community, get together and 

make a decision to get this moving in the right 

direction, I think we have a real problem. We can throw 

out lots of statistics and legal precedent and examples 

from other cities that make the case for either side, 

but -- and we can make the evil utility company the bad 

guy. But the fact remains that we have a real problem 

and a danger of a shortfall of water if something isn't 

done. 

I'm not sure of the other viable solutions, but 

I would think that Cal-Am has done that research, and 

this is the solution on the table right now. It's not a 

25 quick solution or an easy solution, but we need to get 
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1 

2 

moving. 

I urge the Council to approve the Resolution 

3 Number 2014 to certify the MND and approve the Coastal 

4 Development Permit for the slant test well project. 

5 Thank you. 

6 MAYOR DELGADO: Thank you very much, Andrea. 

7 Thanks for coming tonight. 

8 BRIANNE FITZGERALD: Hello, Mayor and 

9 Councilmembers. My name is Brianne Fitzgerald, and I am 

10 an aquarist and an intern volunteer coordinator in the 

11 animal care department at the Aquarium. My husband and 

12 I moved here three years ago with our young son Jack. 

13 And I'm here tonight as a representative of the 

14 Aquarium. And there are 65 of us that work at the 

15 Aquarium and are residents and voters in this city, 

16 additionally 54 volunteers that live here and work in 

17 Monterey at the Aquarium. 

18 And to best articulate the Aquarium's position 

19 on the issue before you tonight, I would like to share a 

20 letter that our executive director, Julie Packard, sent 

21 to Mayor Delgado, which I believe he referred to 

22 earlier. 

23 

24 

25 

"Dear Mayor Delgado: I'm writing to 

urge your support for approval of the 

Planning Commission to drill the desal 
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test slant wells at the CEMEX site. It's 

critical that we all continue to work 

together to keep the options rolling forward 

so that a water solution can be determined 

as soon as possible. Our communities around 

the peninsula are tightly linked, and it's 

urgent that we work together on a solution 

for all. 

"The future of the Aquarium and its role 

as an educator, employer, and economic 

engine for our area depends on a secure 

water source. We're proud to be part of 

the Marina community where our 

state-of-the-art animal research and care 

facility and our storage warehouse are 

located. Over 100 of our employees and 

volunteers are Marina residents. Over the 

years we've purchased over two million 

dollars in goods and services from 106 

Marina vendors. 

"Your support of this next step in 

finding a water solution is the right thing 

to do for your constituents and our community. 

Thank you for your commitment to Marina and 

our region. Sincerely, Julie Packard." 
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1 And on a personal note, I've learned a lot here 

2 this evening through the presentations and your 

3 

4 

questions. I was a reluctant resident to Marina. We 

purchased a home here three years ago. I didn't know 

5 much about the community, and I had a mother's concerns 

6 about what community that we'll be raising our son in. 

7 And since then we've spent, you know, countless hours at 

8 our fine library and at the pond and shopping in our 

9 stores and gone to preschool here, and now we're joining 

10 our rec department with the sports here like Junior 

11 Giants and Marina soccer coming up. 

12 I have seen the community support of each other 

13 in these events, and I have seen this Council's support 

14 of the community. I have gone from a reluctant resident 

15 to a very proud member of the city, to be a member of 

16 the city and a constituent of the city. 

17 I want our city to be a partner in the larger 

18 community of the Monterey Peninsula, and I want us to 

19 recognize the interconnectedness and the links we have 

20 to the peninsula and to be a city that honors the value 

21 of helping others in need, and certainly our brothers 

22 and sisters on the peninsula and the businesses and jobs 

23 are in need of help. 

24 Thank you. 

25 MAYOR DELGADO: Is it Brianne or Brianna? 
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BRIANNE FITZGERALD: Brianne. 

MAYOR DELGADO: Thank you for being an active 

member of Marina. 

BRIANNE FITZGERALD: Thank you. 

SAM TEEL: Good evening, Mayor Delgado, 

Councilmembers. My name is Sam Teel. I'm the chairman 

of the Monterey County Hospitality Association. I sent 

a letter, which you have in your packet, and I will 

summarize it, because these people didn't all read it, 

so I'll let them read it. 

test wells. 

This was regarding the Cal-Am 

The Monterey County Hospitality Association 

urges the Council to grant the appeal before you so that 

the California-American Water Company can move forward 

with proposed test wells. It's vitally important that 

16 the Council recognize that issue before you is not 

17 approval of a desalination plant or the entirety of the 

18 

19 

20 

21 

22 

23 

water project. The application at hand is for test 

wells. The test wells are essential to data collection 

and the analysis necessary to access the viability of 

the water project in this location. 

The Monterey County Hospitality Association has 

over 250 members representing all phases of hospitality 

24 industry throughout Monterey County. Our industry 

25 employs-- excuse me-- employs more than 20,000 people 
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1 and generates over two million -- two billion -- no, 

2 that's got to be million -- in local tax revenue. 

3 The impact of not having a long-term water 

4 supply will be disastrous to our industry. The local 

5 economy in our communities without a water supply, we 

6 

7 

8 

9 

10 

11 

12 

13 

are faced with severe rationing and result in a 

significant or an outright closure of those businesses 

which make up and support the hospitality industry. 

Excuse me. There will be a significant loss of jobs and 

local tax revenue. 

Many of our industry employees live in Marina. 

We checked with just four hotels -- the Hyatt Regency, 

the Marriott, the Monterey Plaza and Portola and found 

14 an average of 18 percent of the hotels' employees, over 

15 200 persons, are Marina residents. 

16 Given all of the hospitality-related businesses 

17 in our area, including restaurants, retail stores, 

18 and/or lodging facilities, the number of Marina 

19 residents employed in the hospitality industry would 

20 undoubtedly be well over a thousand. 

21 Without a long-term water supply, most of these 

22 jobs will be lost. We urge you to grant the appeal 

23 tonight. 

24 I also have in front of me some letters that 

25 were signed by employees. You have some of those in 
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1 your packet which you referred to earlier. I have one 

2 -- some from Quail Lodge, the Monterey Plaza, the Hyatt 

3 Regency, which you cited, Asilomar Conference Grounds, 

4 Portola Hotel, Inns of Monterey. And those total 

5 signatures on these are 67. So these were employees 

6 that voluntarily signed that letter that you have in 

7 front of you urging you to (inaudible) and they are all 

8 Marina residents. 

9 So please take the consideration for your 

10 residents and your constituents and approve this. 

Thank you. 

MAYOR DELGADO: Thank you very much, Sam. 

11 

12 

13 have a question for you later, Sam. So if you are 

14 around, I'll ask you. 

I 

15 

16 

17 

18 

19 

20 

STEPHANIE CORSENO: Good evening. My name is 

Stephanie Corseno, and I'm a resident of the City of 

Marina. I currently work for a local hotel. 

I want to thank Councilmember Morton for 

pointing out the piecemealing. 

was not aware of earlier. 

It was something that I 

21 I do agree with Councilmember Nancy's point 

22 that the test pump is to question whether or not it 

23 should go forward. 

24 That being said, while I can't speak on behalf 

25 of anyone in this room, I will say that I'm curious 
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1 about the environmental impact that this region has 

2 already incurred without a current solution to the water 

3 shortage. 

4 If this test pump proves to be immensely 

5 detrimental to the environment, then at least the City 

6 will know not to move forward with the project. 

7 However, if this test pump proves to be as 

8 environmentally sound as Cal-Am predicts, then I don't 

9 understand why we shouldn't move forward. 

10 Currently, Marina's water is sourced from 

11 Salinas Valley Groundwater Basin. Wouldn't it be 

12 prudent to have a backup time in times of drought, light 

13 rainfall years or emergencies? It sounds like price 

14 increases are inevitable whether or not this project 

15 goes through. So I think that a test pump would be 

16 something that we should go for. 

17 According to Cal-Am, if this project gets the 

18 green light for being eco-friendly enough, then the 

19 pumping of the Carmel River will come to a halt. If you 

20 really care about the environment, then isn't this 

21 something that you would want? 

22 Currently, my overall understanding of this 

23 desalination project is that there are more pros than 

24 cons and that this solution is better than having none 

25 at all. 
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1 I do have one question for Emily, and thank you 

2 for the layman's terms for the explanation of this 

3 project. I really didn't understand it very much at 

4 first. 

5 If this test pump is approved, is there a 

6 possibility that the brine by-product could be 

7 researched for research in an industrial capacity or 

8 some other way? 

9 

10 

11 

12 

And that's it. 

MAYOR DELGADO: 

question, please? 

Thank you. 

Stephanie, can you repeat your 

STEPHANIE CORSENO: If this test pump is 

13 approved, is there a possibility that the brine or 

14 by-product, also known as what some people are calling 

15 the waste, could be researched for reuse in an 

16 industrial capacity? So that could be something that's 

17 even more environmentally friendly, that if this does go 

18 through, can we research more uses for this by-product? 

19 MAYOR DELGADO: All right. Thank you very 

20 much, Stephanie. 

21 

22 

23 

24 

25 

DR. JOHN AVELLA: Good evening. My name is Dr. 

John Avella, and I'm the executive director of 

hospitality programs at Cal State University Monterey 

Bay and coordinator of our internship programs. 

also a resident of Marina. 

I'm 
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I'm here to talk about the 5,000 students that 

we have at Cal State Monterey Bay who work part time or 

full time in this and surrounding communities. I don't 

know whether you know these 5,000 students that I 

mentioned. They really don't have a choice. Most of 

6 them have to work because they can't afford or their 

7 families can't afford to send them to college. 

8 We think it's really important that these 

9 people are able to graduate and find better jobs, but 

10 they have to do it by being employed. So I think for 

11 the human reason it makes a lot of sense to approve 

12 

13 

14 

15 

this. Thank you. 

MAYOR DELGADO: 

coming tonight. 

STEVE EMERSON: 

Thank you very much, John, for 

Good evening. Steve Emerson, 

16 Marina resident and Marina business owner. 

17 I'm struck by the fact that we're debating the 

18 fact that this is a test well and the fact that we're 

19 worried about feasibility. What if we were to kind of 

20 change this around and, from my standpoint back in 

21 college days or high school days being in an algebra 

22 class and having a test, I don't get on to Algebra 2 

23 unless I pass the test. 

24 We don't get anywhere unless the test well is 

25 successful, correct? I mean it's pretty simple. If it 
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1 turns out that the information and the results that come 

2 from this test well are negative, this whole thing 

3 

4 

stops. That's your question of feasibility. You can't 

answer that now. You have to get the information one 

5 way or the other. 

6 So the idea -- you know, we know the economic 

7 

8 

impacts. We know the impacts of not having water not 

only on the peninsula but also in our community. But 

9 isn't it -- isn't it reasonably foreseeable that this 

10 doesn't work? Or that it does work? If we knew the 

11 answer to that for sure, we wouldn't be here right now. 

12 So if you can go through a process, as the 

13 gentleman explained earlier, in creating dams throughout 

14 California and you could do bore wells and you could 

15 move a significant amount of earth and other materials 

16 to try to determine if a dam is feasible, we're in the 

17 

18 

same position here. We're trying to see if this project 

is feasible at this particular location. If it's not, 

19 there are others -- other projects and other things that 

20 we'll have to make that determination at a later time. 

21 

22 

23 

24 

25 

to be 

works. 

EIR is 

And, yes, if it is successful, there will have 

the full EIR. That's simultaneously being in the 

But if this turns out not to work at all, that 

thrown out the window to begin with. 

Am I missing something here? It seems pretty 
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1 simple. We need to figure out if the information is 

2 

3 

4 

5 

6 

7 

8 

9 

10 

viable to even move forward. So rather than moving on 

to Algebra 2 and going into the process of trying to 

determine if we are capable of doing that, let's get the 

answers that we need today, and then we can make the 

decisions that we need to go forward. 

Thank you. 

MAYOR DELGADO: Thank you very much, Steve. 

MICHAEL BARE: Good evening, Mayor and 

Councilmembers. Thank you. I'm really impressed by the 

11 diligence, you know, these big, fat things you're 

12 reading, and the questions you're asking, and the 

13 concern you're taking. 

14 And also I want to thank you. I learned a lot 

15 by your presentation. 

16 I actually had one question for you, which is 

17 you had mentioned that in terms of the Hydrogeologic 

18 Working Group that were being represented by the Salinas 

19 growers and Cal-Am, and it seems like a pretty small 

20 

21 

22 

group. It seems like there maybe should be some other 

hydrogeologic experts into the equation. 

wondering if there are. 

So I am 

23 From the San Clemente Dam, which is going to 

24 cost $75,000,000 to deconstruct, to the 200-square-foot 

25 pump station at the top of Eardly in Pacific Grove, 
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1 Cal-Am has showed a disheartening ability to manage 

2 

3 

their facilities. They have no incentive to do 

otherwise. Their mismanagement is profitable for their 

4 shareholders. That profit comes at the expense of local 

5 

6 

7 

8 

9 

10 

11 

12 

13 

ratepayers. 

I'd like to add that the local ratepayers on 

the Monterey Peninsula, the residents subsidize the 

commercial ratepayers, because we have a steeply tiered 

rate and they have a flat rate, and we end up paying 

more than our share. 

Slant wells are expensive. You said millions 

of dollars. And they have already been determined or 

reported to be inadequate. If you actually look at what 

14 Ron had said, that 2009 report that he was referring to 

15 indicates that they probably aren't going to work. This 

16 plays right into Cal-Am's wheelhouse, to use a baseball 

17 term. Another expensive project paid by the peninsula 

18 ratepayers, full of sound and fury and delivering 

19 nothing. 

20 I ask you to be a good neighbor to peninsula 

21 ratepayers, not the mayors' group, and uphold the 

22 recommendation of your Planning commission on this 

23 issue. 

24 

25 

Thank you. 

MAYOR DELGADO: Thank you very much, Michael. 
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JODY HANSON: Good evening, Mr. Mayor and City 

Councilmembers. My name is Jody Hanson. I'm the 

president and CEO of the Monterey Peninsula Chamber of 

Commerce. We have about BOO members. We have a lot of 

Marina residents who are employees of our members, and 

some of them are our member owners, too. 

I wanted to just bring up a couple of points. 

I think there have been a lot of good comments tonight. 

When I look at this, this is just a test. 

It's not a whole project. 

It's a well. 

Cal-Am is trying to do the right thing with the 

slant well intake. It is the California Coastal 

13 Commission's preferred intake. And I think that's 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

really important, because they could do a lot of 

different things, and that's where they are trying to 

comply with the Coastal Commission. 

You know, we have seen that your staff have 

done a lot of work, and it makes sense to make it worth 

their while to at least see if the test works. And I 

think that's where I would go with it. Let's find out 

if this is the right site. And if it is, then you can 

discuss you know, the EIR is coming. It will come, 

no matter what. 

And we do ask that you -- we appeal to your 

authority, and we ask that you certify the MND and --
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1 the MND and approve the CDP. 

2 Thank you very much. 

3 

4 

5 

6 

7 

8 

9 

10 

MAYOR DELGADO: Thank you very much, Jody, and 

for all your work at the Chamber. 

NORM GRUDE: Good evening, Mayor Delgado and 

Councilmembers. My name is Norm Grude. I'm the 

Executive Director of Monterey County Farm Bureau. I 

represent 430 family farms in the Salinas Valley as well 

as 200 people who like to eat and support farming. 

Obviously, this is a very complicated process, 

11 and I know that for a fact, because my organization is 

12 an intervenor in this process with the CPUC. And we 

13 

14 

15 

16 

17 

18 

19 

20 

21 

fought long and hard get the Hydrogeologic Working Group 

included in the settlement agreement, and we, in fact, 

are heavily invested in this process because we have two 

representatives on that. Between my organization and 

the Salinas Valley Water Coalition, we are supporting 

that effort. 

And for anyone out here who thinks that this is 

just something you can participate in, it's not a cheap 

process. It's something that we are heavily invested 

22 in, and we want the peninsula to succeed and create a 

23 new water supply system here for the greater good of all 

24 of the county. 

25 As was stated earlier, this is kind of a 
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1 feasibility process, but I look at it more as an 

2 investigation of where we're at with the process and how 

3 we're moving forward in developing a solution for a 

4 long-term water supply. 

5 This is information that will provide a 

6 validation for what has been done with the bore holes to 

7 this point. That created a model, and now we need to 

8 validate whether or not that model can move forward in 

9 the expectation that we have. And, believe me, the 

10 Salinas Valley has a lot of concerns about where this 

11 source water is going taken from, and that's why we got 

12 involved in this process in the first place, because we 

13 do have something to protect here, which is our 

14 groundwater basin. 

15 We also want to make sure that if this process 

16 comes to fruition, there's a solution that works for all 

17 of us and that there is a greater good here. 

18 Personally, I would like to say that I'm a 

19 member -- or, excuse me -- a resident of the peninsula 

20 here. I have lived in Pacific Grove for three years now 

21 since I moved to Monterey County. And, first of all, I 

22 can't believe all the water wars that we're having here. 

23 I come from Orange County where we've made a lot of 

24 decisions about our water supply and have a very strong 

25 recycled water process there. And it was for the 
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1 greater good of the community. 

2 And I think the community here needs to pull 

3 together and look at the greater good of what we all 

4 

5 

have to do as a community. And if we don't do that, 

everyone loses. You've heard a lot about the economic 

6 discussion here. And, believe me, the Salinas Valley lS 

7 really worried that if the peninsula has to shut down 

8 because there is no water for tourism, that greatly 

9 affects the rest of the county here. 

10 So we're looking at a CDO. There's no 

11 guarantee that the State Water Board is going to extend 

12 that, even though that's been a question they have been 

13 asked. But they have stated repeatedly that this is not 

14 the point in time they are going to discuss that. So I 

15 don't think that we can all see that the CDO is going to 

16 be extended, and it's a very real, hard deadline. 

17 So, again, I repeat, we're one community here 

18 on the peninsula, and I ask that you approve the permit 

19 for the test well as well as the Coastal Development 

20 Permit. 

21 Thank you. 

22 

23 

24 

25 

MAYOR DELGADO: Thank you very much, Norm. 

HARVEY BILLICK: Hi. My name is Harvey 

Billick; I'm a resident of Carmel. 

about us having water. 

I'm very concerned 
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1 But in the process, I would encourage you to do 

2 an entire EIR first. Because I think we can look to our 

3 neighbors to the north, to Santa Cruz, and they did an 

4 extensive study, which I have given all of you members 

5 of the Council a copy, which meant that they look at all 

6 the aspects of this and decided that deep-water intake 

7 was a better approach. 

8 Now, the State Water Resources Board has taken 

9 the position in the last several months where they are 

10 the controlling agency. Even if a local agency, they 

11 have the right to overwhelm a local agency with regard 

12 to these issues. And they specifically in their reports 

13 say that they -- if there is mitigating circumstances, 

14 that the properly screened deep-water intake is 

15 appropriate. 

16 So it's not like designing a dam where you're 

17 deciding whether it will work. We are deciding -- there 

18 needs to be a decision made about exactly what kind of 

19 intake there is going to be, extra. And I'm afraid that 

20 this is going to be a delaying factor, frankly. This is 

21 two and a half years, can stretch to three and a half 

22 years. They started testing slant wells in 2005 in Dana 

23 Point. Guess what? There's no proof that they work. 

24 So I think we have a tremendous problem here. 

25 Those of us that really want water now, I think this is 
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colored by more emotional argument by people who just 

say, we have got to have water, so let's go with Cal-Am. 

I mean, I think that turns off your brain. I think what 

the brain has to say is: What are all these options and 

what work needs to be done to evaluate all these 

6 options? Believe me, Santa Cruz has done that work. 

7 When you study that, the report from September of 2011, 

8 it's very clear exactly what they say. 

9 And I think I agree with George Brehmer. I 

10 think you're going to have lawsuits. The farm bureau 

11 and the farmers on the agricultural coalition, they 

12 are-- as soon as there is any chance that there's more 

13 saltwater intrusion is going to do exactly what they are 

14 going to do, they are going to sue, and you're going to 

15 have suits, et cetera, et cetera. 

16 

17 

18 

19 

20 

first, 

I think it's sometimes it's better to think 

and that means an EIR. 

Thank you for your time. 

MAYOR DELGADO: Thank you very much, Harvey. 

GARY CURCIO: My name is Gary Curcio. I am 

21 chair of the Monterey County Hospitality Association 

22 Government Affairs Committee. 

23 Mayor Delgado, Council, thank you for allowing 

24 us the time to put some input up tonight. 

25 It's rare in government affairs that we see the 
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political consensus that there is for this Cal-Am 1 

2 project. From the peninsula mayors to four of the five 

3 supervisors, Representative Sam Farr, it's really rare 

4 that we get to see a coalition of all of the politicians 

5 that are in favor of this project. 

6 The clock is ticking. The California State 

7 Water Resource Board is not just a threat, it's a very 

8 strong possibility. 

9 This, as others have said tonight, is simply a 

10 

11 

12 

test. I understand the need for all of your due 

diligence, but this is a test. So we would urge that 

behalf of over 1,100 Marina residents that work in 

13 hospitality whose jobs are dependent on a dependable 

14 water source, that you please pass this resolution 

15 tonight. 

16 Thank you. 

MAYOR DELGADO: Thank you very much, Gary. 

on 

17 

18 

19 Piero. 

MARC DEL PIERO: Mr. Mayor, my name is Marc Del 

I'm here tonight on behalf of the Ag Land Trust 

20 of Monterey County. With me in the audience is Sherwood 

21 Derrington, who is our executive director. 

22 For the record, both of us have served on the 

23 board of directors of the Ag Land Trust since 1984. We 

24 currently have, under permanent conservation easement or 

25 outright ownership, over 25,000 acres of prime and 
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1 productive farm land in the County of Monterey. 

2 We provided to you this evening a letter that 

3 you all have before you. I want to thank Ms. Mall for 

4 being kind enough to distribute it. 

5 Mr. O'Connell, you asked earlier about letters 

6 dated earlier than the last two years. Many of those 

7 came from us, because one of the seminal questions that 

8 has not been answered as part of this process is where 

9 or whose water rights Cal-Am is supposedly relying upon. 

10 The reason those letters were provided to you, along 

11 with current correspondence, is because since 2006, 

12 there is no answer to that question. Okay. We keep 

13 

14 

asking, but no one no one returns our phone call. 

The water rights issue has been addressed 

15 pretty much ad nauseum. We have provided to your 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Councilmembers and to your staff probably two and a half 

inches of correspondence addressing a whole variety of 

environmental issues. 

We want to point out a couple of things this 

evening. First of all, there is no identified 

mitigation for the issue that we have raised 

consistently, which is the fact that we believe that the 

pumping of the test well will cause direct contamination 

of our groundwater supply. 

Would you mind very much putting that up, the 
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1 concentric map? 

2 Rather than -- rather than rely on me as an 

3 expert, even though I have been qualified as an expert 

4 on at least six different occasions during the course of 

5 my career, I will use your map to point something out. 

6 While they are getting the map that shows the 

7 concentric circles of the impact of the testing wells, 

8 you will see, when the map comes up, that those 

9 concentric circles don't just cover the CEMEX property. 

10 In fact, they cover over 40 acres of our property and 

11 our groundwater and our groundwater rights. 

12 And the remedy that's identified in the 

13 Mitigated Negative Declaration is not a mitigation. 

14 remedy that's supposedly identified is, well, Cal-Am 

15 will just stop pumping if it shows up that our 

16 groundwater supply is being contaminated. That's a 

The 

17 problem. That doesn't comply with the requirements of 

18 CEQA. Okay? 

19 

20 

Additionally, I wanted to just point out one 

other thing. It's not reasonable for your Council to 

21 conclude that no fair arguments have been made, because 

22 our Ag Land Trust, in spite of all the correspondence 

23 that has been provided to your consultants and your 

24 staff and to you over the course of the last two and a 

25 half years has never received a return phone call from 
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1 the consultants and staff that you employ expressly for 

2 the purposes of the evaluation of Cal-Am's application. 

3 You can't hear a fair argument if no one listens. 

4 Thank you so much. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MAYOR DELGADO: Thank you very much, Marc. 

MELODY KRISLOCK: My name is Melody Krislock; 

I'm a resident of Carmel. 

I think you can see that hospitality is very 

excited about this project, and I think there's a good 

reason for that. The difference in the commercial rates 

and the residential rates for us on the Monterey 

Peninsula are quite substantial. 

I was at the Monterey City Council meeting 

where Cal-Am recently presented those comparison of the 

rates. And before that, I took my bills, my last three 

summer bills. I'm on an acre with three people using 

I'm in tier 4. I figured out their commercial costs, 

$1.51 per 100 gallons, flat rate, and this is about 80 

percent of all the commercial hookups, it's most of the 

commercial users. $1.51 per 100 gallons. 

My last three summer bills, 3.55 to 4.11 per 

100 gallons. I'm including all the surcharges, because 

their $1.51 includes all the surcharges. 

24 So I think it's pretty easy to see why 

25 hospitality wants this project to go forward. They are 
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getting a great deal. But the residential ratepayers 

are really not getting a good deal at all. 

So I'm all for a desal plant. I'm not so sure 

Cal-Am's is the greatest idea. There are other options 

out there. And I have heard nothing good about the 

6 slant wells in Dana Point. They are not using the slant 

7 well that they-- it's been sitting there for two years, 

8 the same people that did the one that they are going to 

9 do here. We have a letter from the project manager at 

10 Dana Point to that effect. I don't know why it's still 

11 sitting there, but it's not even functional right now, 

12 after they spent the money. And he said it took them 18 

13 months to get the information they needed. 

14 Anyway, thank you. For the Monterey Peninsula 

15 residential ratepayers, do us a favor and stop this in 

16 its tracks. 

17 MAYOR DELGADO: Thank you, Melody. 

18 GEORGE RILEY: Hi, George Riley with Public 

19 Water Now. 

20 First of all, the arguments that have been made 

21 about reasonably foreseeable consequences is such a 

22 no-brainer that it's hard to make arguments that aren't 

23 reasonable. 

24 First of all, the EIR that you are dealing with 

25 in the unmitigated -- I mean, the negative mitigated 
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1 dec, whatever. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

COUNCILMEMBER MORTON: MND. 

GEORGE RILEY: It's an EIR attempt, but there's 

another EIR out there for the entire project. This 

project has two EIR -- it's on two EIR tracks. So there 

are expectations that there's going to be a project. 

The design work is already underway, engineering work is 

underway. The construction company has been contracted 

for. A full EIR does expect to be ahead of scheduled 

completion in early 2015. The PUC is expected to make a 

decision sometime after that, early 2015. 

This is clearly a track for a project that is 

13 clearly expected to be completed. And so to expect that 

14 there's not a connection between this test well and the 

15 full project is kind of denying reality. 

16 But that's not my point. My point is that I 

17 think there's a way out of this. Cal-Am recently-- or 

18 at least it was reported to me. Cal-Am -- this was 

19 reported at a public meeting at the Technical Advisory 

20 Committee, which I'm a member of. It was reported that 

21 Cal-Am expects to appear before the Coastal Commission 

22 for their development permit sometime in October, which 

23 

24 

25 

is --there's one meeting day. I think it's around the 

8th. 

The expectation was that if your board -- your 
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1 Council approved the permit, they will be before the 

2 Coastal Commission in October. If your City denied the 

3 permit, they would appeal to the Coastal Commission at 

4 that same October 8th meeting. 

5 The point is that Cal-Am expects to go to the 

6 Coastal Commission whether they have your approval or 

7 not. Now, my question is perhaps you should ask Cal-Am 

8 what are their expectations to proceed if it's denied 

9 

10 

here. Because there are 

assuming there's a plan. 

there is a plan. I'm 

That's the way it was reported 

11 in public, and I haven't heard-- I haven't heard a peep 

12 

13 

14 

15 

16 

about what happens after tonight. 

Thank you. 

MAYOR DELGADO: Thank you very much, George. 

JAY FAGAN: Good evening, Mr. Mayor, Members of 

the Council, my fellow Mariners. Jay Fagan, Marina 

17 homeowner and business owner. 

18 

19 

20 

21 

22 

23 

24 

25 

I can't believe we're back again. There was a 

question about how long this has been going on. To my 

recollection, 35 years. Thirty-five years the Monterey 

Peninsula has been trying to find a new water supply. 

But thank god Marina is here to save the day. 

We will ask the tough questions. We'll get to 

the heart of all the things that their multiple 

referendums, lawsuits, and other nonsense has failed to 
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1 determine. Thank god we're here. I mean, I'm so glad 

2 I've got you guys right here to save the peninsula. 

3 Because that's what we're talking about, right? 

4 Without water, they're done. And there are some I've 

5 talked to in Marina -- I notice there aren't a lot of 

6 Marina residents here tonight because they have jobs on 

7 the peninsula at night, trying to keep their families in 

8 their apartment. Unfortunately, we don't have three 

9 people on an acre in Marina. That isn't the usual 

10 population density in this town. Although, I will say 

11 that a hotel can put about a thousand people on an acre, 

12 so take that as you may. 

13 But here we are talking about whether or not we 

14 should approve a test well. We're not talking about the 

15 project. It's my understanding at the end of the day 

16 the total project won't even come to us. But it's a 

17 test well. 

18 

19 

20 

21 

22 

We should approve it. You heard me the last 

time we were up here. That's what we do. We're good 

neighbors. Now, charge the hell out of them. 

with that. Make it as exp~nsive as you want. 

I'm fine 

I don't 

care about that. I'm not paying their water bill. And, 

23 frankly, if you live in Carmel, you can afford a little 

24 

25 

more. 

But do it. Give them the well, at the very 
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1 least, so they can decide whether or not they are going 

2 

3 

to continue to have an economy. If you don't, 

as a Marina citizen, here is what I say to the 

you know, 

4 peninsula, if this Council doesn't vote for you tonight, 

5 starting next week and every week thereafter, fire 10 

6 

7 

8 

9 

10 

11 

percent of your Marina residents. Don't sell Marina 

homes. Don't shop in Marina. 

Because that's what the peninsula is facing. 

They are facing economic armageddon. December 16th --

or 31st, 2016, they will have 400 acre feet available of 

water for non-residential uses. See, the residents 

12 still get taken care of. They won't have a job, but 

13 they still get taken are of. Thank god for that. Four 

14 hundred acre feet, assuming a continued drought, that 

15 probably won't even be there. 

16 So give them the test permit and be done with 

17 it. It's easy. It's an easy decision. You don't all 

18 even have to vote for it. We only need three of you. 

19 So some of you can sit back and say it's okay, I didn't 

20 vote for it. And if it makes you feel better, great, 

21 I'm okay with that. 

22 

23 

But give us three. Give us three to help our 

neighbors move forward. Charge them a billion dollars. 

24 I don't care, but give them the well. And let's not 

25 have another five-hour council meeting on the 
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1 peninsula's issue. They have been at this longer than 

2 I've been alive. I'm hoping that they will get it done 

3 before I die. 

4 Thank you. 

5 

6 

7 

MAYOR DELGADO: Thank you very much, Jay. 

PAUL BRUNO: Mr. Mayor, Members of the Council. 

My name is Paul Bruno; I'm a Marina employer. I was 

8 going to start off with maybe Rodney King with the old, 

9 "Why can't we just all get along?" But actually I'm 

10 kind of leaning towards more Ronald Reagan tonight with, 

11 "Mr. Mayor, tear down these walls. Tear down these 

12 walls." 

13 There's a rumbling and an undercurrent of this 

14 "us versus them." We heard it with Chandler Roland, the 

15 

16 

17 

18 

19 

20 

second speaker tonight, we heard it at the Planning 

Commission meeting. 

Yes, we -- this "us versus them" doesn't really 

reflect this community. We have cities. Yes, we have 

cities with defined borders, but we also have this much 

broader community. And we jointly use resources that 

21 are available to us in this broader community, available 

22 and necessary to our everyday life, but not really 

23 necessary, not actually within the walls of the city. 

24 You know, the mayor said you can hang glide 

25 here, that's true, and you may get the best ice cream 
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1 here. But if you suffer a serious medical condition, 

2 you're probably going to go to CHOMP over there in 

3 

4 

5 

6 

7 

8 

Monterey. If you need to travel far away, you might 

head over to the airport over there in Monterey. If you 

want to play some golf, you're probably headed to the 

peninsula. If you want to go deep sea fishing, you're 

probably going to go to a party boat on the wharf. 

Anybody here enjoy the fair last week over 

9 there in Monterey? How many of you have attended MPC or 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

had family members attend MPC at the main campus over 

there in Monterey? You need to send a last-minute FedEx 

package? It's 5:30 over there at Ryan Ranch. Who 

hasn't made a few trips to Costco in Sand City to fill 

up your trunk, or perhaps bought a car at the Seaside 

Auto Center, or even appreciate the services of the 

regional landfill or the MRWPCA sewage facility, which 

are nearby, but they are outside your city limits. They 

are located in the county. And, finally, when you die, 

the community's funeral homes and cemeteries are in 

Monterey, Seaside and Salinas. 

There is a broader community, and that broader 

community needs Marina's cooperation tonight. So please 

approve the application. 

feasible. 

MAYOR DELGADO: 

Let us find out if it's 

Thank you very much, Paul. 
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1 MARTIN FEENEY: I'm Martin Feeney; I'm a 

2 hydrogeologist. I've been working on the peninsula for 

3 over 30 years. I'm a member of the Hydrogeologic 

4 Working Group. 

5 We have spent quite a lot of time looking over 

6 data, arguing over data, and making assumptions. And 

7 geosciences built a relatively robust model. We're at 

8 the point where it's past opinions. We need real data 

9 to be able to confirm the assumptions about the impacts 

10 of this project. 

11 The test well is essential for being able to 

12 get the data that allows us to validate the models so 

13 that we can actually predict the impacts that go into 

14 the EIR. We're at the point now where you can wave your 

15 arms about the geology, but we need some real data. We 

16 need to stress the system with the test well and to 

17 figure out how the system actually reacts so we can 

18 answer the questions about water rights, impacts, all 

19 those things come out of the actual testing of the test 

20 well and looking at the impacts in the monitoring wells 

21 

22 

that we're putting in around it to see how the whole 

system reacts. This is about a test well that helps us 

23 define the actual response of a system to the pumping so 

24 that we can accurately look at the impacts. 

25 Now, a couple of other things for the record. 
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Yes, I did a study a couple -- about three miles down 

the coast in Fort Ord. I said slant wells were a 

challenge there. That's because the topography and the 

geomorphology is completely different. The ground 

surface elevation at the location we were talking about 

at the time is 130 feet. The setback from the ocean 

that you would need for the slant wells would be about 

300 feet, and you couldn't get under the sea floor with 

those geometries. 

Likewise, the area where we're talking about 

11 vertical wells that was cited earlier, the 180 in that 

12 area is fresh. You wouldn't want to be able to put 

13 bring seawater in in the upper layer when you had 

14 

15 

16 

17 

underlying freshwater. 

site. 

That is not the case at this 

We have drilled four monitoring wells. We took 

water samples. I was up here before you, you know, six 

18 months ago arguing to get the permission to get the 

19 water samples. We got that. 

20 

21 

22 

23 

24 

25 

So, please, let's move forward with getting the 

test well so we can get some real data. Thank you. 

MAYOR DELGADO: Thank you very much, Martin. 

ERIC ZIGGAS: Good evening, Mr. Mayor, 

Councilmembers. My name is Eric Ziggas. I work for a 

firm in San Francisco called Environmental Science 
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1 Associates. We're under contract to the California 

2 Public Utilities Commission, specifically the energy 

3 division to prepare the Environmental Impact Report on 

4 the Monterey Peninsula Water Supply Project, the 

5 full-scale project you have heard about earlier. 

6 

7 

We have no jurisdiction here. The CPUC has no 

jurisdiction here whatsoever. This project in the 

8 action before you today is completely independent of the 

9 larger project at the moment. Your project purpose is 

10 different, and it's a direct response to the State Water 

11 Resource Control Board recommendations. 

12 So as the lead agency on the Monterey Peninsula 

13 Water Supply Project, we went out for scoping in 2012, 

14 and we issued 3,500 scoping notices, and we held three 

15 scoping meetings in the project area. We got a number 

16 

17 

18 

19 

20 

of comments about water rights. You have heard it from 

Ag Land Trust. They have been filing those letters 

since 2008, 2009. You have seen them all. 

about water rights. 

It's all 

And the CPUC stood back and said, we're not 

21 water rights. We don't do that here. We need to defer 

22 to the State Water Resources Control Board to understand 

23 whether or not we even have a feasible project on our 

24 

25 

hands. So the state -- California Public Utilities 

Commission asked the State Board, is it feasible? 
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do we need to know in order to make this work or not? 

And the State Board concluded, and I quote: 

"Cal-Am can legally pump from the basin 

by developing a new water supply through 

desalination and showing that the developed 

water is surplus to the existing supply. 

If Cal-Am's extractions are limited to water 

that currently serves no beneficial use, for 

example, it is entirely derived from brackish 

or seawater sources, and Cal-Am returns all 

the incidental freshwater to the basin in a 

method that avoids injury to other users, 

it's likely that the Monterey Peninsula Water 

Supply Project could proceed without 

violating other users' groundwater rights. 

A no-injury finding would have to be shown 

through monitoring, modeling, compensation, 

project design or other means." Close quote. 

So the State Board made three recommendations: 

Drill, baby, drill. 

out, Cal-Am funded. 

So the Hydrogeology Work Group went 

They drilled probably 13 holes, I 

think, total. Thirteen holes from Moss Landing down to 

the CEMEX property. And through that they developed a 

conceptual model. 

work? 

Conceptually, how does the basin 
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And the Hydrogeology Work Group, you just heard 

Martin tell you, they struggled with concepts and 

understanding, and they've come to what I think is a 

common understanding of how the basin works. That's 

allowed the team to now model the basin. So we're 

modeling the basin. In the CEMEX area we're modeling in 

three different models: A valley-wide model, a north 

Marina groundwater model, and a very focused CEMEX 

9 model. We're also modeling at Potrero Road. The UC has 

10 an alternatives analysis and will be looking at 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

alternatives and take wells at Potrero Road. It is not 

a done deal that there's going to be a project at CEMEX, 

either it's not going to be feasible technically or 

politically. And Cal-Am will have an option, and the 

PUC will direct Cal-Am to build here or build there. It 

could be up -- it could be up at the Potrero Road site. 

So the CPUC is the lead agency on this EIR. 

You all will be a responsible agency, because Cal-Am 

comes back to you with an application for wells at 

CEMEX, full-scale production wells, or they're going to 

come back to you for a pipeline because they're shipping 

water from Potrero Road on down. 

But uncertainly really is a -- makes for risky 

decisions, and risk can be reduced by gaining knowledge, 

and the knowledge you can gain from the test well will 
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1 benefit not only Cal-Am, it will benefit every basin 

user. It will benefit Marina Coast Water District, if 2 

3 and when they decide to build a project. Their project 

4 is included in our analysis. We're assuming they are 

5 going to build 1.5 million gallon a day project that's 

6 being modeled in our EIR to demonstrate the cumulative 

7 effects. 

8 We will also be able to tell you with certainly 

9 what the impacts are associated with their wells, but we 

10 will only be able to model it without the well. We 

11 won't have real data. Okay? 

12 So I do encourage you to learn more about your 

13 basin, be better informed. When we come back in a year 

14 with Cal-Am's application for the Coastal Development 

15 Permit, that conversation should be more informed. 

16 should be informed by data and information, and that 

17 information will be obtained through this test well. 

18 Reduce your risk. Go ahead and learn the knowledge. 

19 Learn more about your basin. 

20 

21 

Thank you. 

MAYOR DELGADO: Thank you very much, Eric. 

It 

22 Before the next speaker gets started, we have a 

23 ten o'clock witching hour, and so we need to get a 

24 motion to continue, if we're going to do that. 

25 Councilmember Brown? 
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COUNCILMEMBER BROWN: I would like to move that 

we continue until eleven o'clock. 

MAYOR DELGADO: Okay. Nancy, do you want to 

4 second that? Nancy, are you still with us? She might 

5 have us on mute. She has to take us off mute. But it's 

6 important that we make sure we still have her. 

7 Councilmember Amadeo, are still there? Okay. 

8 I'll second the motion, and we'll try to get 

9 Councilmember Amadeo back and see what she has missed, 

10 if anything. 

11 Do any members of the public wish to comment 

12 on the extension to eleven o'clock? 

13 Okay. Coming back to the Council. All in 

14 favor, please say "aye." 

15 

16 

(Response.) 

All opposed, say "no." 

17 (No response.) 

18 So the four of us, yes, and we'll try to get 

19 Nancy back. 

20 COUNCILMEMBER BROWN: Okay. Now, while we're 

21 doing that, how about five-minute break? 

22 MAYOR DELGADO: Yeah. Let's take a five-minute 

23 break to try to get Councilmember Amadeo back. 

24 

25 

UNIDENTIFIED MALE: I have her on the phone. 

She's trying to get in. 
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MAYOR DELGADO: So we'll see you all back just 

a few minutes after ten o'clock. 

(Recess.) 

MAYOR DELGADO: Please take your seats, 

everybody. We're going to get started. We have got to 

6 go through public comment. Okay. 

7 Could the next speaker please come up, and 

8 everyone else please give their respect to the speaker 

9 on the podium. 

10 

11 Council. 

JOHN MARIGI: Mr. Mayor, Members of the City 

John Narigi, co-chair of the Monterey 

12 Peninsula Coalition of Peninsula Businesses. 

13 I'd first like to, and I won't read it into the 

14 record, but a letter from the Monterey-Santa Cruz County 

15 Building and Construction Trades Council from CEO Ron 

16 Chesshire. He is requesting that you approve the test 

17 

18 

19 

20 

21 

22 

well, the items before you tonight. He also represents 

3,500 workers in the Monterey Bay area with the majority 

of them living in Marina. 

You've received a letter from my organization, 

Coalition of Peninsula Businesses. I will not read it, 

but I've got copies for all Councilmembers. I would 

23 just like to highlight a couple of points. And first 

24 I'd like to start out with the Coalition represents 

25 seven Monterey County business associations and CHOMP 

000120 

Monarch Court Reporting (831) 373-2160 117 



Audio Transcript Marina City Council 9/3/14 

1 Hospital. And one would have to ask themselves three 

2 years ago why a group of business people got together, 

3 who have full-time jobs, to get involved with this water 

4 topic. But we're not just business people. We are the 

5 families. We have kids. We are the residents. We are 

6 the employers. And we also generate the tax revenue 

7 dollars throughout Monterey County. 

8 Twenty-five to 30 percent of your Marina 

9 residents currently work on the Monterey Peninsula. 

10 You've heard that time and time again this evening. And 

11 these residents of yours are as at much risk as those of 

12 us that work and live on the Monterey Peninsula. 

13 As it's been stated, the CDO of 12/31/16, it is 

14 

15 

16 

17 

18 

19 

20 

21 

very troubling for someone like myself who employs 450 

people. But tonight we have heard a lot about extend 

this, restudy that. I'm really confused. This is an 

order from the State Water Resource Control Board, The 

CDO, and I don't know quite why people don't understand 

what is hanging over our head. 

We already know the Cal-Am project, if you were 

to approve the test well tonight, would not be in 

22 operation until probably early '18. And you may not 

23 know this, but GWR, the other portion of the three-prong 

24 approach, is running way behind schedule as well. 

25 Rationing. What about rationing? You can call 
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Water Management tomorrow and ask them. The current 

rationing plan that is in front of the State, which they 

have not agreed to discuss at this time, allows for 35 

gallons of water per day for the residents within the 

particular district we're talking about. That leaves 

zero for commercial, as confirmed by Dave Stoltz, 

General Manager of the Water Management District. 

The process is critical, because that is what 

the State is the looking at. Can the peninsula finally 

get their act together with their sister cities and find 

a water source. You are a sister city. And I believe 

there's a lot of politics being played throughout this 

whole ordeal. God knows we have plenty of politics that 

have been played on our peninsula. 

But we in the commercial sector are getting 

kind of tired of it. This is a test well. If I am 

17 I'm not a technician, I'm not an attorney. But in 

18 reading the two reports from both your consultant and 

19 your city staff, it appeared to me they gave you a 

20 pretty good positive way of approving what we're asking 

21 you to approve this evening, test slant wells to get 

22 this project continuing. 

23 So from all of us on the peninsula, I can't 

24 even imagine to figure how many businesses the Coalition 

25 represents -- how many employees the Coalition 
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1 represents. We very much, I very much ask you to 

2 approve what is before you tonight. The time is up. 

3 Time is totally up for us. 

4 

5 

And I guess some may want to gamble. Some may 

want to do more research. Some may want to look at 

6 deep-water desal. There's only one application in front 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

of the CPUC at this time, and that's the application and 

the project that's before you. 

I can tell you this, I am a supporter of 

Cal-Am, because they have done what has been asked for 

them to do. 

MAYOR DELGADO: Excuse me, John -- John, I have 

to ask you to stop. 

JOHN NARIGI: I'm sorry. I'm sorry, Mayor. 

MAYOR DELGADO: It's okay. 

JOHN NARIGI: My apologies. 

MAYOR DELGADO: John, I have to ask you to 

18 stop. 

19 

20 

21 

22 

23 

24 

you. 

AJOHN NARIGI: That's fine. 

MAYOR DELGADO: Thank you. 

JOHN NARIGI: Unless -- fine. 

I'll stop. Thank 

MAYOR DELGADO: We give four minutes, which is 

one minute longer than anybody else you know. But at 

25 four minutes we try to be firm to everybody. 
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All right. Thank you very much, John, for 

those comments and your letter in advance. 

JAN SHRINER: I am Jan Shriner. Earlier I 

4 spoke as one of the directors of the Marina Coast Water 

5 District Board, but now I would like to speak with you 

6 as a resident. And this has nothing to do with the 

7 board, the work of the district. It's some information 

8 that I would like you to consider from one person to 

9 another. 

10 So we have heard that there were other options 

11 for the location of the intake for the desal project. 

12 During the boring hole discussions we heard there were 

13 nine other options that was used as a method to pressure 

14 us for the tenth in Marina. Nine other options. Have 

15 you heard about them this evening? Everybody is so 

16 concerned about how they are going to get water and 

17 aren't talking about the bulk of the options. 

18 The Herald said that there was no financial 

19 difference between the options, that all the options 

20 penciled out approximately the same. So why is this 

21 alternative preferred? 

22 So I know you are distracted right now, but I 

23 hope that someone will capture that question. Why is 

24 this the preferred alternative? How many options are 

25 there? Why is the Marina CEMEX location the only one 
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1 that we are hearing about? Why is it this the preferred 

2 

3 

4 

5 

alternative? 

And I hear a lot of language about 

partnerships. I think we have to listen very careful 

for the difference between "work with me" and "work for 

6 me." I am hearing a lot of "work for me, Marina, work 

7 

8 

9 

10 

11 

for me." So I want you to listen carefully. The 

extension paperwork for the CDO is already in the works. 

That was presented to the Mayors' Authority, the Mayors' 

Authority that excludes the mayor of Marina. 

There are judgment calls, to be certain, 

12 tonight. What are the risks to the other sites? I 

13 would like to know what are the risks to the other 

14 alternatives in this information gathering? I love 

15 

16 

17 

18 

19 

20 

21 

22 

23 

information gathering. Look at me with the papers. I 

love going to the internet. That's information 

gathering. I do a lot of information gather by talking 

to people. 

This has risk to the groundwater basin of our 

drinking water, of our residents' drinking water. The 

residents are human beings, and we're going to risk the 

drinking water, the potable water for all of us to do 

information gathering. I don't think that's a fair ask. 

24 Earlier today I was talking with someone who 

25 was trying to explain to me a play book I'm not familiar 
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with. She said that term "antibusiness," that's out of 

a play book. Nothing left to say. That's out of a play 

book. Saying something loudly and accusatory during a 

session and then refusing to speak with me during a 

break, I'm thinking that's probably out of that play 

book I'm not familiar with. 

But this is one she gave me today. It's about 

the piecemeal and about the risk. It's about this 

quote, "This is a well-intentioned piece, but it is 

10 poorly written." "This is a well-intention piece, but 

11 

12 

13 

14 

it is poorly written." 

So my belief is the risks have not been 

evaluated. It is well-intentioned. People do need 

water, but what are the other alternatives? What are 

15 the risks? This is not comprehensive information 

16 gathering, and it's not going down a good path for our 

17 residents here in Marina. So let's find someone who 

18 will work with us and see if they will work with us. 

19 

20 

21 

Thank you. 

MAYOR DELGADO: 

BRUCE STUBING: 

Thank you very much, Jan. 

Hi. My name is Bruce Stubing. 

22 I'm with Benchmark Resources. We're a land use 

23 consultant. And I handed a letter to the Clerk, and you 

24 also received an e-mail from CEMEX's attorney, Mitchell 

25 Chadwick. So the letter speaks for itself. 
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1 I just wanted to -- because the commission or 

2 the Council may not have had a chance to review that, I 

3 just wanted to touch on a couple of the points that the 

4 let·ters raises. There are five substantive issues that 

5 CEMEX has with the Initial Study and Mitigated Neg Dec. 

6 One, in terms of the scope of the project, the 

7 IS/MND is inconsistent how it describes the project. At 

8 some points it says it's a three-quarter-acre project 

9 and at other times it discusses that it's a 400-acre 

10 project, the whole CEMEX site. So you'll see in a 

11 couple of the other points that that confusion makes the 

12 analysis inaccurate. 

13 So the second point has to do with the improper 

14 characterization of the existing structures as a 

15 historical district. 

16 One, those districts are outside of that 

17 three-quarter-acre property, so they shouldn't have been 

18 evaluated as part of the project. 

19 And, two, CEMEX disagrees that they are an 

20 actual historic district. 

21 Three, the initial study did not look at the 

22 existing uses when it talked about recontouring the work 

23 area at the end of the -- at the end of the access road. 

24 It talked about recontouring it for the plover, rather 

25 than what it is right now, it's an existing mine site. 
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1 Four, in terms of the settling ponds and the 

2 dredger ponds, the Initial Study Neg Dec talks about it 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

being wetlands. That inaccurate for three reasons: 

One, it's outside the project footprint; two, there's 

code regulatory guidance that indicates that these types 

of facilities are not wetlands; and, three, the 

interpretation of the one parameter definition of the 

Coastal Commission is inaccurate. 

And then the last point has to do with the 

hydrology analysis. The analysis did not evaluate the 

watering impacts to the on-site well or the settling and 

dredger ponds. So those are just the main issues that 

the letter raises. 

Thank you. 

MAYOR DELGADO: Thank you very much for being 

16 here tonight. 

17 

18 

JASON BURNETT: Good evening, Mayor, Members of 

the City Council staff, and members of the public. I am 

19 Jason Burnett, the mayor of Carmel and the president of 

20 the Monterey Peninsula Regional Water Authority, and I 

21 am speaking on behalf of the Water Authority this 

22 evening. 

23 I'd like to start out by recognizing that this 

24 is your judgment call. It is a judgment. The questions 

25 before you of piecemealing, the questions of the 
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1 adequacy of a Mitigated Negative Dec are policy 

2 adjustments that you must make. Your staff have 

3 explained the reasons for their recommendations, but 

4 ultimately this is -- this is your decision and your 

5 decision alone. 

6 

7 

8 

9 

10 

I want to provide a little background. This is 

probably review. But there is an incredibly broad 

consensus for the broad outlines of this project. 

Sixteen parties, diverse groups got together and signed 

a settlement agreement last year. As part of that 

11 agreement was the formation of the Hydrogeologic Working 

12 Group. 

13 The decision of the settling parties was that 

14 we wanted to have experts, hydrogeologists, determine 

15 what information was necessary in order to inform the 

16 broader project, and that's exactly what this test well 

17 would provide. This test well is being called for by 

18 that Hydrogeologic Working Group. 

19 This is, at its core, an environmental project. 

20 Getting off the Carmel River is an environmental 

21 project, and doing it in an environmentally sensitive 

22 way, including surface intake, is an environmental 

23 project. Unfortunately, there is only concern locations 

24 that may work for subsurface intake, and, unfortunately, 

25 perhaps for you this evening, one key location is in the 
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City of Marina. Had it been elsewhere, we wouldn't 

necessarily have to be here today, but the physical 

geology is the reason that we are here this evening. 

I want to note that this is not just of 

significance to the Monterey Peninsula, the broader 

Monterey County community, but it's of statewide and 

national significance. Theres a push for subsurface 

intake, for marine protection reasons. The Coastal 

Commission, State Water Board, NOAA are all pushing 

10 entities in that direction. There will be wide benefits 

11 of whatever information is gained from this test well, 

12 not just for the Monterey Peninsula or, as it was 

13 pointed out earlier, Marina coast, should they choose to 

14 move forward with a desalination plant, but benefits 

15 throughout the state. 

16 I want to speak to the issue of whether the 

17 broader project is reasonably foreseeable. Let me first 

18 observe that nothing is reasonably foreseeable when it 

19 comes to water. We wouldn't be working on this 35 years 

20 later if it was. Nothing is ever reasonably foreseeable 

21 

22 

23 

24 

25 

on Monterey Peninsula when it comes to water. This is a 

new technology, a slant well, and we believe we are at 

the cutting edge for the reasons I stated earlier, but 

it is not reasonably foreseeable to conclude that that 

technology will work. There are other locations. 
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1 And, finally, the CPUC process is not a process 

2 that we can know what the outcome will be. We do know 

3 

4 

5 

6 

7 

8 

9 

10 

11 

that we will benefit from the information gathered from 

this test well. 

I will conclude by saying this test well would 

be needed even if it were destroyed after a two-year 

testing period. So it is a stand-alone project. That 

would be a waste. It would cost us, the Monterey 

Peninsula ratepayers,. three million extra dollars. But 

as a factual matter, I would be here today advocating 

that if that were what was before you, and that 

12 illustrates that, in fact, this is a separate issue 

13 with -- for the purposes of gathering --

14 MAYOR DELGADO: Excuse me, Jason, I hate to do 

15 this, but I've got to cut you off. 

16 

17 

JASON BURNETT: Thank you very much. 

MAYOR DELGADO: Thank you very much, Jason, for 

18 your all your work on this project over the years. 

19 

20 

21 

22 

23 

24 

25 

MARGARET DAVIS: I'm Margaret Davis, Marina 

homeowner and member of the Planning Commission that 

refused this when it came before us. 

as a Planning Commission member. 

I'm not speaking 

But I must say that most companies have a --

make their potential business decisions based on an 

established track record of the other party. Cal-Am has 
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an established track record that we can look at. Cal-Am 

currently wants Marina to embark on an illegal adventure 

by piecemealing the desal project into separate and 

distinct CEQA review for the bore holes and now the test 

slant wells. These two mini projects are integral to 

and inseparable from the real project, which is a desal 

plant. Clearly, the piecemealing of the project has 

8 City of Marina complicit potentially in the 

9 circumvention of CEQA law and the environmental 

10 protections it's meant to provide. 

11 Cal-Am asserts there's an urgency to complete 

12 this project in 180 days. As has been stated, urgency 

13 is not a recognized exception to CEQA enforcement. The 

14 City of Marina should not participate in this violation 

15 of environmental law. 

16 Cal-Am's reputation, what is it? Overtaking on 

17 the Carmel River, dumping arsenic in our Marina landfill 

18 just three months ago where they had to pay almost a 

19 half a million dollars in consequences, inflicting 

20 billing spikes on water customers, fraudulent 

21 representations to the public when it notified the CPUC 

22 that it had pulled out of regional desal project, but 

23 then sent a press release out to the public and its 

24 partners that it was still participating. Pulling out 

25 of that project has cost Marina resident $18,000,000. 
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Cal-Am has failed to properly manage the 

Monterey Peninsula Water Supply, failed to secure new 

water sources as mandated in 1995, spent millions of 

dollars to defeat Measure 0, costs again being passed on 

to ratepayers. Cal-Am ratepayers have paid the full 

bill for stranded costs from prior Cal-Am failures total 

approximately 32 million dollars with millions more on 

the line in mitigation costs. 

Cal-Am is now attempting to pit City of Marina 

10 against its own Marina Coast Water District, our own 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

water board, and potentially and trigger lawsuits if you 

fail to -- if you pass this, there will be lawsuits. Do 

you want Marina Coast Water District to have to sue the 

City of Marina? What a fine mess that would be. If you 

turn Cal-Am down, they'll appeal. 

head. 

Let that be on their 

I agre with Mr. Brehmer, Marina is the city of 

the future. I don't look down upon Marina residents who 

work on the peninsula, and certainly not those who live 

in an apartment. And I don't picture a squalid little 

life where they are happy to get to work so they can 

take a sponge bath in hotel bathroom. I mean, the 

23 scenario is ridiculous. Marina residents come home. 

24 

25 

They take a shower. They water their plants. 

residents need a water supply. 

Monarch Court Reporting (831) 373-2160 
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And your Water Board, the elephant in the room 

who has been ignored tells you this Cal-Am plan will 

compromise the Marina water supply by piecemealing, 

illegally taking. It will cause harm to our city. 

Marina residents who I have talked to in 

campaigning for Water Board are very upset about 

Cal-Am's aggression, and they resent the bullying, and 

they're willing to stand behind candidates who will 

stand behind them. 

Thank you. 

MAYOR DELGADO: Thank you very much, Margaret. 

MARGARET-ANN COPPERNOLL: Good evening, 

Mr. Mayor, Members of the City Council. My name is 

Margaret-Ann Coppernoll, Marina resident and homeowner. 

I'm here to strongly urge you to deny approval 

for a Cal-Am permit to establish slant test wells and 

consider a full EIR and a cost analysis and other 

options. 

The water is being pumped from the 180-foot 

aquifer of the Salinas Valley Groundwater Basin. It is 

not being pumped from the ocean. Pumping of the slant 

test well will exceed the CEMEX maximum allocation of 

500 acre feet per year. The rights to all water in 

24 excess of the 500 acre feet from this coastal location 

25 belong to Marina Coast Water District and other 
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1 preexisting legal users. 

2 MCWD has established its rights to water from 

3 within this coastal location. It is imperative that 

4 Marina protect its own water rights and fend off 

5 aggressive encroachment by a nationally controlled 

6 corporation that seeks to acquire rights through 

7 manipulation of the legal and environmental processes, 

8 particularly CEQA, which disallows piecemealing 

9 projects. 

10 Cal-Am does not have rights to Salinas Valley 

11 groundwater, so Marina should not grant any permit that 

12 ignores this fact. Other cities such as Santa Cruz 

13 rejected slant well technology as too complicated and 

14 costly. Dana Point, not operational anymore for years, 

15 spent 134 million. Can we afford it? 

16 Marina models what a good neighbor does and is. 

17 Marina respects the law and has a vision and mission to 

18 do what is best not only for its own citizens but also 

19 for the wider community and surrounding neighbors. 

20 Money and pressure cannot produce this kind of 

21 world-class quality city, a neighbor that is Marina, but 

22 

23 

doing what is right can. It takes moral courage. 

Wild West Davy Crockett proved this as did Biblical 

24 David when he defeated Goliath, the giant. 

Famed 

25 We must recognize that Cal-Am's national growth 
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1 strategy as documented in Securities and Exchange 

2 Commission filings is based on a policy called tuck-ins. 

3 Tuck-ins are intended to establish water supply 

4 ownership in smaller communities, such as Marina, as a 

5 prelude to serving the growth potential of that 

6 community, such Fort Ord. 

7 Cal-Am seems to have a covert goal to be the 

8 water purveyor for Marina and Fort Ord development at a 

9 significantly higher price tag than our current water 

10 rates. 

11 Cal-Am is a New Jersey based for profit company 

12 guaranteed 9.99 percent return on every dollar invested. 

13 Granting of the permit furthers the profits of Cal-Am 

14 shareholders but weakens and irreparably harms MCWD and 

15 its ability to provide water to Marina residents and the 

16 entire former Fort Ord. 

17 Let's have the moral courage and stalwart 

18 leadership to stand up for our city and future 

19 generations by protecting our own MCWD and its water 

20 rights. We must require Cal-Am to demonstrate that it 

21 can be a positive collaborative force that people can 

22 trust before Marina residents and businesses place their 

23 confidence and financial well-being in Cal-Am's 

24 undertakings. So far, Cal-Am has not showed this 

25 caliber of character. 
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1 So please do the right thing. Vote "no" on the 

2 Cal-Am permit and require an EIR and cost analysis 

3 benefit. 

4 

5 

Thank you. 

MAYOR DELGADO: Thank you very much, 

6 Margaret-Ann, and happy birthday. 

7 THOMAS MOORE: Okay. My name is Tom Moore. 

8 I'm here representing the Board of Directors Marina 

9 Coast Water District, of which I currently have the 

10 interesting challenge of being the president. 

11 For more than 40 years, the citizens of Marina, 

12 from the Marina Coast Water District have been having 

13 the reasonable expectation of getting clean, safe water 

14 from the District. We hope that will continue into the 

15 future, but the decision you make tonight may have some 

16 impact on that. 

17 So let me give you the bottom lineup first. 

18 Marina Coast Water District believes that at the least, 

19 the very least, a focused EIR is necessary. We had to, 

20 with, unfortunately, ratepayer money, hire an expert 

21 CEQA attorney from the firm of Remy, Moose and Manley, 

22 in the form of Attorney Chip Wilkins, who will speak 

23 after I do. He has found seven fatal flaws in the 

24 IS/MND which we believe could potentially be corrected 

25 with a focused EIR. 
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1 So this is just a list of some of the 

2 interesting problems. The one that first struck me when 

3 I first read the IS/MND was the fact that it makes 

4 reference to a Mitigation, Monitoring and Reporting 

5 Plan, but no such plan appears in any of the documents. 

6 It's a promised plan. I'd like to know when the public 

7 will get to weigh in on the adequacy of such a plan. 

8 And I'm wondering why that's not a part of the 

9 environmental review that's going on right now. What 

10 is, in fact, the deadline for the creation of this plan? 

11 There's not a lot of time, as a number of 

12 speakers have pointed out, and we have concerns that the 

13 whole point of this test well is to find out what 

14 impacts it has on the basin. But it doesn't appear as 

15 though anyone has baseline information on the so-called 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

natural fluctuations of the basin. It will take some 

time to obtain that. But that's all in this 

non-existent Mitigation, Monitoring and Reporting Plan 

which the public has not had an opportunity to comment 

on. 

Cal-Am has known for at least four years that 

slant wells might very well be necessary and that this 

site might be a place to find them. I'm wondering what 

they have been doing for the last three years and, you 

know, and four months before they began this process. 
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It's also unfortunate that there is this 1997 

annexation agreement which provides, in part, an intent 

to help protect this intruded groundwater basin. I 

would very much hate for Marina Coast Water District to 

have to file against either CEMEX or the City or any 

6 other party if our legal counsel advises us that we 

7 would need to do so in order to protect our rights under 

8 that 1996 contract. 

9 Lastly, let me show you -- as some of you know, 

10 we built a 300-acre-foot desalination plant a number of 

11 years ago. It was based on one well in the first 

12 aquifer located there at the end of Reservation Road. 

13 

14 

15 

16 

17 

18 

It's hard to see in this color scheme. Red. No. Right 

here. If we have to expand that to 3,000 acre feet, we 

would need 10 more wells like that. If we put them onto 

the CEMEX site, we would need a series of wells that 

looks like that, takes up about half the CEMEX site. 

would certainly urge you to follow the physicians' 

I 

19 philosophy of, first, do no harm to your own ratepayers, 

20 your own wat~r source. 

21 I will point out that the Governor, I believe, 

22 has signed legislation changing the entire groundwater 

23 regulation regime in the state of California, which our 

24 counsel advises us could trigger adjudication of the 

25 Salinas Valley Groundwater Basin, in which case we might 
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1 actually be limited in terms of groundwater to our 

2 current pumping, which is approximately one-third of the 

3 10,000 acre feet that we currently pump. 

4 

5 Tom. 

MAYOR DELGADO: Excuse me, Tom. Thank you, 

I wish I could give you more time. But maybe the 

6 next speaker will fill in for you. 

7 

8 Delgado, 

HOWARD "CHIP" WILKINS: Good evening, Mayor 

Councilmembers. My name is Howard Wilkins or 

9 Chip Wilkins, as I signed my letter, and I represent 

10 Marina Coastal Water District. 

11 I guess I would like to respond to some things 

12 I heard tonight. One is that you have a policy decision 

13 here to make and that you need to be good neighbors and 

14 make that policy decision in support of the entire 

15 community. 

16 Well, as your attorney pointed out to you 

17 earlier, this is not a policy call here since you have a 

18 

19 

20 

21 

22 

23 

24 

Mitigated Negative Declaration in front of you. You get 

to make a policy call if you have an EIR, and then you 

get to decide whether the impacts associated with the 

project are significant, unavoidable, or mitigated. If 

you have significant and unavoidable impacts, you get to 

decide whether economic and other considerations make 

approving the project anyway justifiable. So you do get 

25 to make a policy call, but you don't get to make it at 
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1 this point in time. 

2 As we've laid out, Marina Coast Water District, 

3 in several comment letters now, there is a potential 

4 impact here. And I will, I think, necessarily start 

5 with the piecemealing argument, because that is 

6 something that I was surprised when I saw the document, 

7 that it didn't identify any potential cumulative impacts 

8 associated with the project. 

9 Your counsel has ably described the Laurel 

10 Heights. I think a lot of you now, at least a couple of 

11 you, have read the decision. And it's clear that if 

12 there's a foreseeable project, that you need to look at 

13 that either as part of this project or definitely as 

14 part of your cumulative analysis. And the cumulative 

15 analysis at minimum needs to include that. It does not 

16 here. 

17 I'm going to hand out something I pulled off 

18 the website today from the Marina Coast Water District. 

19 I have five copies. I could put it up there on the 

20 screen, I guess. Can I hand these to the Clerk or 

21 whoever? And it's the Monterey Peninsula Water Supply 

22 Project progress report from July 31st, 2014. 

23 And if you take a look on the last page, and 

24 you can't really see it on the monitor there, you will 

25 see that this test well project, as it's -- as it is 
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labeled, is the first phase of this project. It is 

clearly contemplated to be the first phase of this 

project. This is not a separate project. 

And if you take a look inside this document, it 

talks about the fact -- if you look at page 3, it says 

the full-scale project will consist of up to nine 

additional slant wells. So it's talking about 

additional wells. It's not saying it will include nine 

9 wells, it's saying nine additional wells. 

10 

11 

12 

So is this part -- is this a foreseeable part 

of this project? And the record demonstrates that it 

is. If you take a look at the other earlier April 

13 progress report, you'll see the same timeline in there, 

14 you'll see other information that indicates this is part 

15 of the same project. 

16 And here you don't get to make a determination 

17 whether you think it's reasonably foreseeable from a 

18 policy perspective. You have to look at the facts, and 

19 a court will not give you deference on that particular 

20 

21 

22 

23 

24 

25 

decision. This is not a policy call. 

And I'm going to move on quickly because I see 

I already have a yellow light. I will just say briefly, 

in terms of the potential impacts of this project, the 

EIR -- I'm sorry, the negative declaration states there 

are problems or potential significant impacts and it 
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1 proposes mitigation. So the idea there are no potential 

2 significant impacts here is completely ridiculous, 

3 because the document itself says there are potential 

4 impacts and it proposes mitigation. And as outlined in 

5 our letter, that mitigation doesn't satisfy CEQA, and I 

6 believe Tom specifically said there is a deferral of 

7 mitigation there. 

8 It's not that the plan itself isn't-- or at 

9 least a plan is not included with the documents, but 

10 there is deferral of exactly what will happen if there 

11 is an impact. Cal-Am gets to decide what the baseline 

12 conditions are, and they get to decide under this plan 

13 if mitigation is necessary. And I've cited case law 

that says that that is inconsistent with CEQA 

requirements. 

And I see my time is up. 

14 

15 

16 

17 

18 

19 

20 

21 

MAYOR DELGADO: Thank you very much, Chip. We 

might have questions for you later. 

will. 

I think at least I 

LARRY PARISH: 

name is Larry Parish. 

I hope my voice holds up. My 

I'm a Cal-Am ratepayer from 

22 Carmel Valley. 

23 First let me say that I'm not opposed to 

24 

25 

desalination as a new water supply source. If I was, 

wouldn't be here. I simply let Cal-Am act out their 

I 
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1 charade, fail like they always do, and move on 

2 accordingly. 

3 However, what I am opposed to is yet another 

4 investment and yet another failed project which Monterey 

5 Peninsula ratepayers will have to pay for. And that's 

6 what these slant wells will be, just another Cal-Am 

7 failure. 

8 Most people that have honestly examined slant 

9 wells know this. They will fail. There are so many 

10 problems with these slant wells, any one of which should 

11 give you ample reason for denial of the permit: From 

12 site location of not just one well, but maybe up to 20 

13 wells, lack of aquitard, unnecessary and excessive 

14 costs, water quality issues, lack of water rights, the 

15 piecemeal problem, just to name a few. 

16 Consider this: There are more than 15,000 

17 desal plants across the globe, and not one uses slant 

18 wells. That means zero. Not one desal uses slant 

19 wells. They have been recently studied in Santa Cruz, 

20 as we've heard, and determined to be infeasible. In 

21 Southern California at Dana Point, we also heard about 

22 that, they drilled one slant well which still has 

23 unresolved issues with the filtration system, unsolved 

24 water chemistry problems, and it's been shut down for a 

25 couple of years now. 
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Here is what the South Coast Water District 

General Manager, Andy Brunhart, the project manager of 

that desal said in a recent e-mail to me. 

difficult -- quote: 

It's 

"It's difficult to estimate future 

problems, but we anticipate that 

redevelopment of the slant wells will 

require some innovative techniques that 

are not currently used for vertical wells." 

Unquote. 

In other words, technology is undeveloped, 

untested, and unproven, totally experimental. 

13 Mr. Brunhart also estimates that their project, should 

14 they keep on pursuing it, might be complete -- this is 

15 what he said, the best-case scenario might be complete 

16 

17 

18 

19 

20 

21 

22 

23 

in 2027 at the earliest. It started in 2006. 

So let's get real. Let's end the charade. Put 

down the Cal-Am Koo1-aid. 

favor, do Marina a favor, 

waste of time and money. 

Do peninsula ratepayers a 

deny this permit. It's a big 

Four million dollars and two 

to three years of testing, of wasted time. Just listen 

to your Planning Commission, listen to Marina Coast 

Water District. Let's not invest in failure. We don't 

24 want delay. What was up there is. We want desal. 

25 Thank you. 
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MAYOR DELGADO: Thank you very much, Larry. 

SHERWOOD DERRINGTON: Mr. Mayor and City 

Councilmembers, my name is Sherwood Derrington, and I'm 

the managing director of the Ag Land Trust. And I just 

wanted to clarify and correct a couple of statements and 

a little bit more information that was given to you 

tonight. 

I have had two meetings with representatives of 

Cal American. I can recognize sign language, too. I 

have had two meetings with representatives of Cal 

American. The first one was in June, and the other 

12 people there was a representative from the Mayors' group 

13 and president of Cal American and their engineers, their 

14 in-house engineer. 

15 The second meeting was about two days ago. And 

16 the representative, besides myself, was one of our board 

17 members who is Marc Del Piero who spoke earlier, the 

18 engineer from Cal American, and an attorney -- plus an 

19 attorney on the phone that was in San Francisco or 

20 someplace where they charge a lot of money. 

21 But at the first meeting, it was expressed to 

22 me that the test well that they are proposing was going 

23 to be turned into a production well, you know, if their 

24 project goes forward. 

25 And at the second meeting yesterday I asked 
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1 that same question if it was going -- if the test well 

2 was going to be a production well, and their response 

3 was that's their plans at that time. It could be 

4 different today, you know. And they could get a permit 

5 today, and it could be different tomorrow. 

6 

7 

8 

9 

10 

11 

12 

But at the current time, it appears that they 

are looking at that test well to have a future to it, 

other than just a test well today. 

different. 

Tomorrow it could be 

The other -- the other thing is that the Ag 

Land Trust has two wells on our property, which is 

adjacent to CEMEX. And the one that doesn't show on the 

13 map, that actually is a little bit closer to the well 

14 

15 

16 

17 

18 

site than the one that does. So if there's any 

revisions done in their document, we would request that 

document be modified to show the actual facts there. 

But the real reason that I'm here today is 

about the letter that I presented tonight. The real 

19 request in that letter is to ask you that if you do 

20 approve the request tonight, that you approve it subject 

21 to an approval condition, and that condition would be 

22 that prior to any drilling of a well, that Cal American 

23 and the Ag Land Trust agree to a mitigation project that 

24 protects the water rights and the property of the Ag 

25 Land Trust. 
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1 Thank you very much. 

2 MAYOR DELGADO: Thank you very much, Sherwood. 

3 And we might have questions for you later, too. 

4 

5 

6 

7 

8 

Anyone else? Okay. We'll go ahead and close 

public comment. 

Come on up. Sorry about that, Ian. I thought 

you said if there were questions. 

IAN CROOKS: That's all right. I'll make this 

9 quick, because I would like to reserve most of my time 

10 for my counsel on piecemealing to help you answer that 

11 question. 

12 But I would just like to make a couple of 

13 points that the test well is a test. We need the data 

14 to move it to the next stage. If it's successful and it 

15 becomes a production well, the production well comes 

16 before you in the full EIR. You will get a chance to 

17 evaluate it, ask questions, and make comment. 

18 

19 

20 

21 

22 

23 

24 

25 

The other point I would like to make is on the 

piecemealing MND, Dana Point has been mentioned. Dana 

Point was processed as an MND. There was a slant test 

well built in an estuary on a state beach with an MND 

with a pilot plan. We're talking about a sand mine in a 

disturbed area, and we're trying to get an MND with no 

pilot and no processing. So it's a much simpler project 

than Dana Point with the same end. 
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And then a couple of comments on monitoring. 

We have a plan in place that is a monitoring plan. It's 

in a technical memo. The HWG group put it all together, 

4 and it's certainly available to the public. 

5 And then a little bit about the MCW production 

6 wells. We had a meeting with MCWD's interim general 

7 manager, Brian Lee, and we agreed to model any Marina 

8 Coast Water District production needs for desal or 

9 brackish down at Reservation Road, and we were going to 

10 model that for them to see if there were any impacts 

11 between any production wells and their needs down south. 

12 And there is no real technical reason that MCWD 

13 

14 

15 

16 

17 

would want to use slant wells. They are under an 

in-basin user. 

economically. 

They can use brackish vertical wells 

It would make no sense them for them to 

do so. And they also don't -- as far as I know, don't 

need 10,000 acre feet. I've been told they only need 

18 2,400. I think that's pretty well documented. 

19 So I reserve the rest of my time for my 

20 counsel, Tony, to talk about piecemealing. 

21 

22 

23 

24 

25 

ANTHONY LOMBARDO: Good evening, Mr. Mayor and 

Members of the Council. Anthony Lombardo appearing on 

behalf of Cal-Am. I'm going to hit the legal highlights 

of many of the comments tonight. 

We heard about fair arguments, and some 
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questions were asked about what constitutes a fair 

argument. Fair argument is considered to be information 

that is based on substantial evidence. I'm going to 

4 read briefly from the CEQA definition of what is not 

5 substantial evidence. Guideline section 15384 says: 

6 "Arguments, speculation or unsubstantiated 

7 opinion or narrative evidence is not 

8 substantial evidence." 

9 There's nothing in your record either at 

10 tonight's hearing or anything that was submitted to you 

11 in writing that constitutes a fair argument that there's 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

going to be an unmitigated environmental impact 

resulting from the test well. The negative dec the 

very thorough negative declaration prepped by your staff 

describes potential environmental impacts and 

mitigations for every one of those impacts resulting 

from the operation of the test well. 

There's been not one shred of evidence that or 

testimony that refutes the conclusions that the 

potential environmental impacts, like to plover or to 

sensitive dune habitats or what the city's consultant 

believes are historic resources, which we already 

commented on behalf of CEMEX we did not believe were 

that either. Every one mitigated. There's no evidence 

whatsoever that this test well will have -- that there's 
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a fair argument of a possible substantial impact from a 

test well. 

The second question came up was a disagreement 

among experts. There are none. There is no expert 

opinion that's been submitted to you that contradicts 

the expert opinions that are contained in your negative 

declaration. None. You heard none tonight. There is 

8 none provided to you in writing. 

9 Finally, let's talk about piecemealing. 

10 Piecemealing is what you put into environmental comment 

11 letters when you don't have anything else of substance. 

12 In the 17-page letter, which as Sherwood said, was 

13 prepared by a law firm that probably charges a lot of 

14 money, there isn't one shred of evidence that supports 

15 the conclusion that there is a potentially significant 

16 environmental impact. 

17 There is a lot of supposition. For example, 

18 there is a page that says, well, if you approve the test 

19 well, I'm sure that the EIR prepared by the PUC will not 

20 analyze the impact of full production of the production 

21 wells. It will assume that water out of the test well 

22 

23 

is already the baseline. There's no evidence to support 

that. Pure speculation. And you heard from Mr. Ziggas, 

24 they're analyzing that as the full production project as 

25 a stand-alone project. 
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is. 

Let me hone in and close with what piecemealing 

Piecemealing is what developers do when they have a 

3 huge project, like a subdivision or a big shopping 

4 center or some big hotel, and they break up the 

5 components of that permit for that project into a bunch 

6 of small, individual components that therefore they can 

7 say, well, it's only a few traffic trips, it's only a 

8 little bit of air pollution, it's only a little bit of 

9 water use for each of these components, and, therefore, 

10 never look at the big picture. 

11 The cases that involve piecemealing, as 

12 Councilmember Morton mentioned, for example, Laurel 

13 Heights in San Francisco. The University of California 

14 or University of San Francisco -- yeah, UC, not the 

15 Jesuits -- the State bought a huge building complex with 

16 over 300,000 square feet. And they said, well, we're 

17 just going to look at the one building now because we 

18 don't know what we're going to do in the future. The 

19 court said, look, you bought 300,000 square feet. You 

20 didn't buy 300,000 square feet to use 100 and leave the 

21 rest of it empty. 

22 Cal-Am doesn't have any right to drill any 

23 wells on the CEMEX property beyond this test well. We 

24 don't own anything on the CEMEX property. We don't have 

25 a project that we're trying to say, well, just look at 
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each one of the wells individually. That's 

piecemealing. If we came forward next year and said, 

3 well, just consider one of the production wells, then 

4 we'll be back next year with another one. 

5 You heard from the PUC that's not what they're 

6 doing. They're doing an EIR on everything: The desal 

7 plant, the test wells, the pipe -- I mean, the 

8 production wells, the test well, everything, including 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

the entirety, the pipelines, everything. 

Piecemealing is when you break something up to 

avoid analysis of the totality of the project. That 

isn't what's happening here. There's an-- in the cases 

that counsel from the Coast Water District mentioned 

were just those. For example, one of them came from 

Carmel. We all know where the Mission Ranch is, 

Mr. Eastwood's beautiful hotel. That was originally 

proposed for development as a condominium project. 

The County of Monterey in the case of City of 

Carmel versus Board of Supervisors cited in the 

letter -- pardon me approved rezoning. The rezoning 

was a prerequisite to apply for the residential 

development. The Board of Supervisors said, well, 

23 there's no impact from rezoning. We're just rezoning. 

24 

25 

Somebody comes along with a development of a condo 

later, we'll analyze that. The court said, no, you 
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1 can't have the condos unless you have the rezoning. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

That's not the case for the test well. We can 

forget the test well, go through the whole PUC process, 

come back to you a year and a half from now with the gun 

really at our head and say, okay, now we're going to get 

approval for the production wells, go through all of 

that, drill the first one and find out, guess what, it 

doesn't work. Because that's a possibility. And when 

it doesn't work, then we're going to have to start with 

a whole new process over again. 

This project is covered -- the impacts from 

this project are covered by the Mitigated Negative 

Declaration. This project does not short-circuit, avoid 

14 or preclude the environmental analysis of the whole, 

15 and, in fact, is only for the purpose, as you heard from 

16 all of the technical speakers, to gain information as 

17 quickly as we can as to whether this project works or 

18 not so we don't get our neck stuck way out further a 

19 year and a half from now. 

20 Because, remember, when the snowy plover comes 

21 back from their vacation in Mexico, we can't drill 

22 anything. So the problem waiting for the EIR for the 

23 PUC is that we're going to lose another year to year and 

24 a half. 

25 Finally, Mr. Mayor, we are at the end of the 
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time for a decision to be made by the City. This is the 

last day under your or last hearing that you have got 

scheduled under your code in which you need to render a 

final decision. And so I respectfully request ln 

whatever form, based on whatever decision you make 

tonight, that you do render a decision tonight so that 

the project can move forward. 

Thank you. 

MAYOR DELGADO: All right. Thank you very 

10 much, Tony, for those succinct remarks. And, Ian, thank 

11 

12 

13 

you very much as well. 

Okay. Counsel, our process normally is to 

answer the questions that have been raised. That's 

14 going to take us past eleven o'clock. What is your 

15 pleasure? 

16 

17 

18 

19 

20 

21 

22 

And, Nancy, are you still with us? 

COUNCILMEMBER AMADEO: I'm still here. 

MAYOR DELGADO: 

everything? 

Have you been able to hear 

COUNCILMEMBER AMADEO: I was able to hear 

everything, yes. 

MAYOR DELGADO: Okay. We hear you loud and 

23 clear well. 

24 So, Council, do you want to talk about how late 

25 we're going to go tonight? Because we're not going to 
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1 finish by 11:00, obviously. 

2 

3 

4 

COUNCILMEMBER MORTON: 

until 11:30. 

MAYOR DELGADO: Okay. 

I'll move to continue 

I'll second that. 

5 Does any member of the public want to comment 

6 on that extension motion? 

7 

8 

9 

10 

11 

Okay. All in favor, please say "aye." 

(Response.) 

All opposed, please say "no." That passes 3 to 

2, I guess. I don't know. Maybe it's unanimous because 

silence is -- that's a yes. Okay. Pass unanimously. 

12 All right. As far as housekeeping, it's 

13 possible we're not going to finish by 11:30, so do you 

14 want to leave it open to extend again? Or do you want 

15 to start now talking about adjourning to tomorrow night? 

16 

17 

18 

19 

20 

COUNCILMEMBER BROWN: Let's start now. 

MAYOR DELGADO: Start now and see how it goes? 

COUNCILMEMBER BROWN: 

go to midnight. 

I don't think we should 

MAYOR DELGADO: So we'll bring it up again at 

21 about 11:25, if we get there without finishing. 

22 

23 

24 

25 

question? 

Okay. 

UNIDENTIFIED MALE: Mayor, a procedural 

MAYOR DELGADO: I'm sorry? 
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UNIDENTIFIED MALE: If I might, we have an 

individual, Jonas Minton, who I believe is still here, 

who traveled from Sacramento today and is traveling home 

1 

2 

3 

4 this evening. I think you said you may have a question 

5 for him. He is waiting here for that. 

6 MAYOR DELGADO: Okay. 

7 UNIDENTIFIED MALE: If you're able to ask that 

8 question, that would be good. 

9 MAYOR DELGADO: Sure. Let's start there. 

10 Jonas, are you here? 

JONAS MINTON: Yes. 11 

12 MAYOR DELGADO: Can you come on up, please? 

13 And thank you for all your service in the 

14 Department of Water Resources and also the league that 

15 you serve now. 

16 You mentioned that most water districts have a 

17 separate investigation phase from their ultimate 

18 project, and that in this case there is not the 

19 reasonable foreseeableness that is a key question. 

20 Can you -- can you explain how large dam 

21 projects can do things, such as move earth and do boring 

22 and testing, but perhaps we wouldn't be able to hear. 

23 So can you describe the differences? 

24 JONAS MINTON: Sure. I'm not sure they are 

25 different in this case, which is why I brought it to 
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your attention. 

California's currently looking at five large 

dams in the state of California, each over a billion 

dollars. Those projects have a variety of questions 

associated with them: Financing, environmental, 

geotechnical issues. So I will focus on geotechnical 

7 for a moment, because that's similar to the well 

8 testing. 

9 You have to be sure that you have a competent 

10 abutment structure if you are going to put a dam in. 

11 You want to be sure that the sides where you are placing 

12 the dam on both sides can hold the dam. What that means 

13 is there is going to be a considerable amount of 

14 excavation they call dental work to clear it off to see 

15 what the underlying rock composition is. Now, this 

16 involves earth moving, it involves boring, geotechnical 

17 assays. 

18 Relevant to this point also is that that work 

19 may or may not lead to something. They hoped it does. 

20 The governor just signed a bond measure for the ballot 

21 with 2.7 billion dollars for those dams, but no one 

22 knows if they will work. 

23 So past practice and continued to this date and 

24 into the future, they do that without doing the full 

25 Environmental Impact Report; for instance, on enlarging 
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Shasta Dam. So they are doing that work now. 

built. 

The work itself would assist the dam if it is 

So isn't -- you know, there is a utility that 

extends if the project is completed. They are clearing 

off some of the abutment material, which they would have 

to do anyway. 

So that has been the practice. And I know that 

other water agencies assist who have done dam 

projects -- I has a water agency manager in Northern 

10 California. When we looked at dams, we had crews out 

11 there doing similar sort of work, prior to the full 

12 environmental impact process, which we would undertake 

13 in the project proceeded to that point. 

14 MAYOR DELGADO: Okay. So similar to separate 

15 investigative phases before the ultimate project for 

16 dams, for instance, you see this paralleling --

17 

18 

19 tonight? 

20 

21 

22 

JONAS MINTON: Yes. 

MAYOR DELGADO: -- our project before us 

JONAS MINTON: Uh-huh. 

MAYOR DELGADO: Okay. 

JONAS MINTON: With no -- I've done this for 35 

23 years, and there's been no contesting the ability of 

24 lead agencies to do that, to do those investigations 

25 without the full EIR. In fact, it would be upsetting 
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precedent to do it in that manner. 

MAYOR DELGADO: Okay. Jonas, before you go, 

let me ask other Councilmembers, Nancy included, if 

anyone has any questions for Jonas or follow-up before 

5 he heads home safely. 

6 Gail or David, do you have any questions for 

7 Jonas? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

COUNCILMEMBER BROWN: No, I don't. 

MAYOR DELGADO: Nancy, are you okay? 

COUNCILMEMBER AMADEO: No, I have no questions. 

MAYOR DELGADO: Okay. At ease, soldier. 

JONAS MINTON: Thank you very much. 

MAYOR DELGADO:. Thank you very much. 

COUNCILMEMBER BROWN: It's too late now. 

MAYOR DELGADO: All right. Chandler Roland 

asked some questions that may not be environmental, but 

let's try to get to them. 

Will businesses be charged -- will Marina 

businesses be charged more in the future for water if we 

were to go down this road of approving tonight's 

21 project? 

22 I'm not sure. Who would be the best person to 

23 answer this? 

24 Tom, do you see any -- would you like to answer 

25 that question? 
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THOMAS MOORE: Repeat the question. 

MAYOR DELGADO: If Marina business will be 

3 charged more for water in the future if we go down this 

4 process of approving the slant test wells and 

5 foreseeably going to the desal project. 

6 

7 

THOMAS MOORE: There is a -- sorry. One of our 

concerns is with access to source water for desal. It 

8 was mentioned that the base reuse plan for the Ord 

9 community calls for 2,400 acre feet. We have an 

10 existing but moth-balled 300 acre foot desal project. 

11 So we've totaled up 2,700 hundred there. We're trying 

12 to get that number revised in the sense of for accuracy, 

13 because that's a number that carne from 1997, 1998. 

14 But if the basin goes into adjudication, we're 

15 currently using about 4,400 acre feet of rights, if you 

16 

17 

18 

19 

20 

21 

count CEMEX, Armstrong Ranch, central Marina and the Ord 

community rights, a little over 11,000 acre feet. 

That's about one-third of paper rights. Those papers 

rights could disappear in an adjudication, and we could 

be limited or even cut back from what we're actually 

using today. If that were to happen, absent access to 

22 source water for desalination, all redevelopment and 

23 Marina and the Ord community would have to cease because 

24 there would be no water for them. 

25 MAYOR DELGADO: Okay. So that's a pretty scary 
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projection. 

THOMAS MOORE: I should add we are EXPLORING 

3 surface water. We're exploring reclaimed water, but you 

4 

5 

just never know. 

MAYOR DELGADO: Okay. So if we were 

6 adjudicated and needed a new source of water, such as 

7 desal, how would the approval of the MND tonight affect 

8 our ability to find that source water? 

9 THOMAS MOORE: Well, it could take up a good 

10 hunk of the coastal sites. You can't put two wells two 

11 feet apart and not have them affect one another and 

12 

13 

affect your ability. 

separation. 

So there is some minimum 

14 The District would like to know what the test 

15 well results are, but we'd also like to know what the 

16 Mitigation and Monitoring Plan is going to be. We would 

17 

18 

19 

certainly like some consideration given in this entire 

process for our future access to source water. I mean, 

because right now this kind of looks like a first-come, 

20 first-serve situation. And the bigger need indeed is on 

21 the Monterey Peninsula at the moment, but that could 

22 

23 

24 

change with this new law. 

MAYOR DELGADO: All right. Did you understand 

where Eric Ziggas was going, and we'll ask him to 

25 clarify if we need to, with the potential that some of 
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1 your future needs will be modeled and benefit you if we 

2 were to down this road of approving the MND tonight? 

3 THOMAS MOORE: Well, as I indicated, there 

4 would be some potentially useful information to come 

5 from the test well itself. 

6 MAYOR DELGADO: Okay. Now, Tom, imagine that 

7 we approve the MND tonight and in a year, year and a 

8 half when we were asked to approve the production well, 

9 do you think that the data gained between now and then 

10 would make you better prepared to tell us then of the 

11 impacts that approving that production well might have 

12 on our need for future source water? Or do you think 

13 that the slant test wells, if they were to go ahead, 

14 would be a fatal flaw potentially for your needs for 

15 future source water as our purveyor? 

16 

17 

18 

19 

20 

21 

THOMAS MOORE: Well, as I understand it, in 

order to get something on the order of 20,000 acre feet 

to feed a 10,000 acre foot desalination project, they 

may need upwards of 40 wells and perhaps 400 feet apart. 

I don't know. I'm not the hydrological expert in that. 

And I don't see really good coverage in this MND on that 

22 particular issue. And maybe it's because the Hydrologic 

23 Working Group doesn't know, or maybe my lack of 

24 knowledge is because Marina Coast Water District is not 

25 a part of the Hydrological Working Group. We were never 
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invited. 

MAYOR DELGADO: Okay. I don't know the answer, 

3 if this is correct thinking or not. But if we allowed 

4 the slant test wells to collect the data, and that had 

5 some potential benefit to MCWD and Cal-Am's district, 

6 wouldn't we still have the chance to say no to the 

7 production well permit? Wouldn't we get another bite at 

8 the apple, in your opinion, to protect our future source 

9 water before the production well, but after the test 

10 slant wells? 

11 THOMAS MOORE: That almost sounds like a legal 

12 question that I'm not sure I know the answer to. 

13 MAYOR DELGADO: Okay. All right. Any other 

14 

15 

questions for Tom? 

COUNCILMEMBER MORTON: I do. Tom, I guess it's 

16 okay if I use "Tom"? 

17 

18 

19 

20 

21 

THOMAS MOORE: Yes, absolutely. 

COUNCILMEMBER MORTON: So, Tom, my 

understanding is that your district is required to 

provide the water to downtown central Marina, and you're 

also required to provide oh, thank you. I'm pretty 

22 loud, though-- required to provide 6,600 acre feet for 

23 the future development of former Fort Ord and the 

24 currently development, but you're required to do that. 

25 And is it true, my understanding from reading 
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1 this annexation agreement, is that the source of your 

2 water is a 180 aquifer, a 400 aquifer and a 900 aquifer, 

3 and all three of those aquifers are part of the Salinas 

4 Valley Basin; is that correct? 

5 

6 

THOMAS MOORE: All true statements. 

COUNCILMEMBER MORTON: And is it true also that 

7 the basin is in overdraft? 

8 THOMAS MOORE: Also true, although there's some 

9 uncertainty about what's going on in the 900-foot 

10 aquifer. We have a monitoring well at our beach office 

11 that goes down that deep as sort of the canary in the 

12 coal mine to see if things --

13 COUNCILMEMBER MORTON: Okay. I read this 

14 agreement, and I also am going to disclose I am one of 

15 the city's representatives on the joint city water. 

16 MAYOR DELGADO: Which agreement? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COUNCILMEMBER MORTON: The annexation 

agreement. So my understanding from this agreement is 

that MCWD is required, they are to take 5,200 of the 

6,600 acre feet for use on the development of former 

Fort Ord. They can take up to 5,200 feet. The 

preferred source of that is the 180- and the 400-foot 

aquifers. 

THOMAS MOORE: 

from those aquifers. 

Because it's cheaper to pump 
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1 COUNCILMEMBER MORTON: Okay. Now my question 

2 is, in this agreement if the basin is in overdraft and 

3 you are required to have that water, if the slant well 

4 is pumping from the 180-foot aquifer, isn't it a true 

5 assumption to say they are taking your water? 

6 

7 

Regardless of the character of the water. 

talking about the character of the water. 

I'm not 

I'm talking 

8 about your annexation agreement that says you agree that 

9 this is where you are going to get your water from. 

10 THOMAS MOORE: That seems like a reasonable 

11 assertion to make. 

12 COUNCILMEMBER MORTON: So, in fact, in allowing 

13 this permit for a test permit, the test well, that then 

14 allows further well production in the future, that it 

15 may well be, isn't it, in fact, then that that water 

16 potentially is water coming from the participants in 

17 

18 

this agreement, this annexation agreement? 

THOMAS MOORE: That's the potential. I'm 

19 hesitating a little bit, because we've already had a 

20 closed session to try and discuss things having to do 

21 with the 1996 annexation agreement. I'm not sure what I 

22 should be saying publicly about that. 

23 COUNCILMEMBER MORTON: All right. It seems 

24 like a pretty straightforward contract. The Marina 

25 Coast Water District signed it and is a party, correct? 
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THOMAS MOORE: Correct. 

MAYOR DELGADO: The City of Marina signed it, 

correct? 

4 THOMAS MOORE: Yes. CEMEX is a party. 

5 COUNCILMEMBER MORTON: And the document was 

6 recorded; is that correct? 

7 

8 

THOMAS MOORE: Yes. 

COUNCILMEMBER MORTON: And the agreement 

9 specifies that it was effective upon signature by all 

10 the parties, correct? 

11 

12 

13 

14 

15 

THOMAS MOORE: Yes. 

COUNCILMEMBER MORTON: Annexation was not a 

condition to the agreement being effective. It's the 

framework for annexation in the future, correct? 

THOMAS MOORE: You are now beginning to ask me 

16 a legal question about contract law. But, yes, my 

17 understanding is that this agreement, this contract is 

18 today in effect. 

19 COUNCILMEMBER MORTON: Well, your Marina Coast 

20 Water District submitted letters to the City Council, 

21 and I'm trying to make sure that the public understands 

22 what's in these letters, and I'm not reiterating 

23 anything different than a portion of what was pointed 

24 out in your letters. And one of those letters is that 

25 Lone Star, now CEMEX, is limited to 500 acre feet per 
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1 year to take from the Salinas Valley Groundwater Basin. 

2 

3 

4 

5 

6 

7 

THOMAS MOORE: Correct. 

COUNCILMEMBER MORTON: Is that correct? 

THOMAS MOORE: That's correct. 

COUNCILMEMBER MORTON: If the basin is in 

overdraft, CEMEX, anybody coming in in a junior person, 

or any other entity that wants to come in and take from 

8 this pot of water, the basin, if it's in overdraft, then 

9 that means every little bit of it is already spoken for 

10 and taken; is that correct? 

11 

12 

THOMAS MOORE: Yeah. 

COUNCILMEMBER MORTON: That's why we have 

13 saltwater intrusion is my understanding. 

14 THOMAS MOORE: Right. Right. That's the 

15 physical answer. 

COUNCILMEMBER MORTON: So if, in fact, 16 

17 wants to pump, they must take the rights from a 

18 preexisting water holder? Does that make sense? 

19 THOMAS MOORE: Makes sense to me. 

Cal-Am 

20 COUNCILMEMBER MORTON: Isn't that what this 

21 agreement says? 

22 THOMAS MOORE: Again, that makes sense to me, 

23 but, again, we're (inaudible) on the legal question. 

24 COUNCILMEMBER MORTON: Okay. But your counsel, 

25 the letters, you have said, have said that? 
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THOMAS MOORE: Yes. 

COUNCILMEMBER MORTON: In fact, the agreement 

says it inures to the benefit of successors. 

THOMAS MOORE: Yes. 

COUNCILMEMBER MORTON: So unless you are 

6 granted under that Marina Coast Water District wants to 

7 give their water to Cal-Am, or Lone Star, now CEMEX, 

8 wants to give their water to Cal-Am, or the Ag Land 

9 Trust or other legal users wants to give their water to 

10 Cal-Am, Cal-Am doesn't have the right to pull from these 

11 aquifers is what this agreement states. Is Marina Coast 

12 Water District willing to give any of its water to 

13 Cal-Am? 

14 THOMAS MOORE: Well, I suppose if Cal-Am made 

15 us an offer. 

16 

17 

18 

19 

20 

21 

22 

COUNCILMEMBER MORTON: It's a "yes" or "no," 

are you? 

THOMAS MOORE: Well, I don't know. Do I hear 

two billion? Do I hear three billion dollars? No, we 

can't. 

COUNCILMEMBER MORTON: So my next question is 

my understanding in all these meetings that I go to with 

23 the Water Board, that I sit there, because one of the 

24 suggestions two years ago in 2012 was sell -- Marina 

25 Coast Water District, you are not using all your water. 
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1 If you are not using all your water, sell it to the 

2 peninsula. 

3 Now, this agreement, and my understanding from 

4 

5 

6 

7 

8 

9 

conversations and getting educated at these meetings, is 

Lone Star can take -- now CEMEX, can take 500 acre feet, 

but it has to be used on the site; is that correct? 

THOMAS MOORE: I don't know that the agreement 

allows them to sell that to anyone else to compensate. 

COUNCILMEMBER MORTON: Can you sell your water? 

10 Marina Coast Water District, can you sell your water to 

11 Cal-Am? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

THOMAS MOORE: We can't sell any of our 

groundwater to Cal-Am. I guess, in theory, if we made 

desalinated water, we could. 

COUNCILMEMBER MORTON: Let's just talk about 

the groundwater. 

correct? 

So the answer is "no"; is that 

THOMAS MOORE: For groundwater, that's correct. 

Can't leave the basin. 

COUNCILMEMBER MORTON: So why would you give it 

21 away? If you can't sell it to Cal-Am, why would you 

22 gave it away to Cal-Am? What right would that fall 

23 under. 

24 THOMAS MOORE: I don't think we would do any 

25 such thing. 
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1 

2 

COUNCILMEMBER MORTON: Okay. Thank you. 

THOMAS MOORE: And I hope the voters would 

3 throw me out of office if we did. 

4 

5 

6 

7 

8 

COUNCILMEMBER MORTON: I think so, too. 

Thanks. 

MAYOR DELGADO: Thank you very much. Thanks, 

Tom. Thanks, Gail. 

COUNCILMEMBER AMADEO: Mr. Mayor, can I ask Tom 

9 a question? 

MAYOR DELGADO: Yes, I'm sorry, Nancy. 10 

11 didn't clear that with you. Go ahead, Nancy. 

I 

Thank 

12 you. 

13 COUNCILMEMBER AMADEO: My question is really 

14 very basic because we're talking about Marina Coast 

15 Water District and their obligations. 

16 So my question to Tom is did not the Board of 

17 Directors from Marina Coast Water District within the 

18 last several months vote not to do a desal project 

19 themselves because it wasn't needed? 

20 THOMAS MOORE: Essentially what we determined 

21 was to not do it right now. There have been folks -- if 

22 you folks who have advocated doing it right now, and 

23 there has been a board majority to not just immediately 

24 start building a desalination project, because the board 

25 majority felt that we would only be able to take it so 
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1 far through planning, environmental detailed process, 

2 and then we would run out of money because, oh, by the 

3 way, we already spent 18 million dollars pursuing the 

4 Regional Desalination Project and nobody has paid us 

5 back for that, so our reserves are, how should we say, 

6 slightly depleted. 

7 So as a consequence, we might be able to get 

8 part way through some engineering design, and then we 

9 would run out of money. And without a customer to pay 

10 for it, it wouldn't go any further, and it would seem 

11 like a waste of money. 

12 COUNCILMEMBER AMADEO: So I'd like to ask 

13 further, the reason for not doing it is you said you 

14 couldn't afford it. The original project, which as a 

15 result of some illegal activity, became null and void. 

16 The group project between yourself, Cal-Am, and the 

17 County, that project was a shared water project. Marina 

18 Coast Water District would produce it, and Cal-Am would 

19 receive it. Now Cal-Am wants to do it on their own, and 

20 Marina Coast Water District is saying, no, we can't 

21 afford to do a project. You can't -- you can't have the 

22 project either. This was a shared project, and now 

23 nobody has a project? Is that what Marina Coast Water 

24 

25 

District is basically telling us? 

THOMAS MOORE: No. Let me be clear. The 
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1 current position of Marina Coast Water District with 

2 respect to the issue before the Council tonight is that 

3 we believe a focused EIR should be done to answer a 

4 number of the issues that have been raised. 

5 We didn't -- with respect to the Regional 

6 Project, our assertion is that those contracts between 

7 County Water Resources Agency, Cal-Am, and Marina Coast 

8 Water District are still valid, and that is subject to 

9 litigation up in San Francisco Superior Court. And we 

10 expect we'll eventually prevail in that area and 

11 somebody will have to pay damages and reimburse us. But 

12 the contract's valid. 

13 Any other? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COUNCILMEMBER AMADEO: I'm sorry, I didn't 

understand the last thing you said. 

THOMAS MOORE: The contract that put together 

the Regional Desalination Project, I'm just referring to 

your remark that it's no longer valid. It's a contract 

that's been repudiated by both Cal-Am and the County, 

but Marina Coast Water District's official position is 

that that contract is still a valid contract, 

enforceable, and we are in the process of trying to get 

that determined through the courts and enforcing that 

contract. 

COUNCILMEMBER AMADEO: Okay. So I guess a 
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1 better way of putting is it is not that it's not valid, 

2 it's being adjudicated and not being acted upon by any 

3 of the parties at this point? 

4 THOMAS MOORE: Yeah. None of the parties are 

5 actively building something under that contract at the 

6 present time. 

7 

8 

9 

10 

11 

COUNCILMEMBER AMADEO: One party is trying to 

go out on its own, and the other party -- one of the 

other parties is saying, no, not on your own. 

way on your own is with a full EIR? 

The only 

THOMAS MOORE: With respect to the matter 

12 today, we requested a focused EIR, not necessarily a 

13 full EIR. 

14 

15 

16 

COUNCILMEMBER AMADEO: All right. Thank you. 

THOMAS MOORE: Okay. Thank you. 

MAYOR DELGADO: Tom, in your estimation, 

17 what's-- and I'll ask our city consultants, too, what's 

18 the difference between a focused EIR and an EIR, and how 

19 long does the focused EIR take to produce? 

20 

21 

22 

23 

THOMAS MOORE: Good question. I'll turn to our 

expert on CEQA law if he is still here. 

MAYOR DELGADO: Are you still here? 

HOWARD CHIP WILKINS: I'm still here. And I 

24 think your -- the city attorney would probably be answer 

25 this also. 
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1 A focused EIR just means that you have focused 

2 out certain areas where there are no potential impacts, 

3 so you can zero in on those issues that require an EIR. 

4 

5 

6 

7 

And there would be a number of them, but, you know, it 

just means you're not doing everything. It doesn't 

necessarily mean it's going to be a shorter process. It 

could be a lot shorter process. It all depends on what 

8 information you need to gather to put into that EIR. 

9 MAYOR DELGADO: Okay. With both of you up 

10 here, I wanted to broach the subject of the MND's 

11 

12 

13 

14 

15 

contention and the State Water Resources Control Board's 

seeming to support this idea that if it's non-beneficial 

use water that you are taking from the slant test wells 

proposed, it's intruded water, it's landward bound, it's 

not seaward boundi so you are taking ocean water. Does 

16 that, in your opinion, affect the right to pull out more 

17 

18 

19 

20 

than 500 acre feet per year because it's surplus water 

that nobody else can use? 

HARVEY CHIP WILKINS: First all, I'll qualify 

that I'm not a water rights attorney, and the District 

21 has water counsel. But I'll say that the State Water 

22 Resources Control Board report says we need studies and 

23 additional information to make that determination. It 

24 does not say that water is being pulled solely from the 

25 seaward side. It does say we believe there will be some 
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1 freshwater. We don't know how much. And that's one of 

2 the purposes for this report. 

3 And our contention is if the Regional Water 

4 Quality Control Board has said we need to study this to 

5 figure out how much freshwater you are going to take, 

6 that analysis needs to be done in a focused EIR rather 

7 than a Mitigated Negative Declaration for the reasons 

8 that we've outlined. It's not exempt from CEQA, like 

9 other projects where you made -- like I said, the boring 

10 

11 

here was exempt apparently. I believe the City made 

that determination. For many big _projects, they can go 

12 and do some exploration, and those activities are 

13 exempt. They are not proposing -- I mean, the State 

14 Water Resources Control Board -- if DWR is not going out 

15 and building partial dams or part of a dam and saying, 

16 we're going to build this part of the dam. See if it 

17 stands up and then we'll build the rest of the dam. 

18 Because if it's a permanent fixture, as your 

19 counsel told you earlier today, that makes it very 

20 different than the cases that have been outlined. 

21 MAYOR DELGADO: All right. Thank you, Chip. 

22 Thanks, Tom. 

Do you have anything more, Gail? 

COUNCILMEMBER MORTON: No, I don't. Thank you. 

23 

24 

25 MAYOR DELGADO: All right. Let me ask our 
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1 consulting team. One of your responses to my questions, 

2 

3 

4 

5 

6 

7 

Emily, was that the most recent modeling from the 

Hydrogeologic Working Group estimates that 96 percent of 

the water from the test slant wells will be coming from 

the seaward direction. To me, that means coming from 

the ocean and heading inland toward dry land. And that 

4 percent would be taken the other direction. It would 

8 be water coming from dry land heading toward the ocean. 

9 So do you think that that at all makes it okay 

10 to draw more than 500 acre feet of water from the CEMEX 

11 plant per year? Or do you see them as totally separate 

12 issues? 

13 

14 issues. 

EMILY CREEL: I see them as totally separate 

The environmental issue is where are you going 

15 to take water, and what are the impacts to the 

16 groundwater basin going to be as a result of the pumping 

17 program. 

18 The 500 acre foot limit is a legal water rights 

19 

20 

issue. It's a contractual rights issue. So that's why 

it doesn't really play into the environmental analysis 

21 in the MND. 

22 You know, the MCWD's comments indicate that it 

23 is an agreement dealing with groundwater, but there's no 

24 scientific evidence within the agreement that I can pull 

25 out and say this is useful to, you know, our scientific 
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1 environmental analysis. 

2 MAYOR DELGADO: Okay. Well, that agreement 

3 uses that 500 foot maximum. And the MND says -- well, 

4 the comments back and forth between Cal-Am and MCWD, the 

5 comments -- the response from Cal-Am is basically, well, 

6 we're not taking potable water. We're taking impaired 

7 water that nobody else can use; therefore, the '96 

8 agreement doesn't really cover that. Are you familiar 

9 with that back and forth? 

10 

11 

EMILY CREEL: Yes, a little bit familiar. 

MAYOR DELGADO: So unless I'm characterizing it 

12 wrong, can you explain why it matters what kind of water 

13 it is? 

14 

15 

16 

EMILY CREEL: I don't know what the agreement 

says about potable versus non-potable water or how that 

plays into the limit. But I do think that you correctly 

17 stated the findings of the State Water Board, which in 

18 that report they put out did indicate you know, they 

19 did a study about Cal-Am's ability to do the larger 

20 project at this site and said there is a way. They have 

21 to prove no injury. But drawing non-potable water would 

be no injury. It's not -- it's not usable. So there's 

no injury to adjacent well users. 

22 

23 

24 MAYOR DELGADO: Just a separate issue from the 

25 annexation agreement's 500 foot figure? 
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EMILY CREEL: Right. 

COUNCILMEMBER MORTON: 

Separate. 

Okay. In one of these 

3 comment letters it was said that environmental impacts 

4 include existing zoning, planning, and other agreements, 

5 and that the 1996 annexation agreement would be an 

6 example of one of those other agreements that CEQA does 

7 require consideration for. 

8 Do you remember seeing that comment? What's 

9 your opinion on that? 

10 

11 

12 

EMILY CREEL: CEQA only allows you to look at 

physical changes to the environment. So the presence of 

an agreement and its applicability does not result in 

13 any physical change to the environment, so there's no 

14 change that we can analyze under the thresholds that are 

15 established in CEQA to say this is a significant impact 

16 or it's not, this is an adverse impact or it's not. 

17 Beyond that, I don't know what use of the 

18 agreement would lend towards an environmental analysis. 

19 The CEQA document is required to be tailored to these 

20 physical changes to the environment. So, similarly, 

21 CEQA says specifically social impacts, economic impacts. 

22 Those are not significant environmental impacts because 

23 they are not related to physical changes to the 

24 

25 

environment. There are some exceptions to that. 

COUNCILMEMBER MORTON: Okay. All right. Thank 
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1 you. And I'm sorry to everyone in the room that I can't 

2 remember who made those comments. Is anyone in the room 

3 the one behind those comments that certain planning 

4 documents had to be considered in the CEQA process? 

5 Chip, can you come up and explain what you 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

think about what your opinion is and what kind of 

if there is any substantial evidence behind it, that we 

should consider this annexation agreement as 

environmental impact? 

HOWARD CHIP WILKINS: It was on page -- towards 

the end of my letter, I believe at about page 16. Yes. 

It was on the very -- page 16 at the very bottom. 

What it says is that the IS/MND has an impact 

criteria or threshold that states specifically: 

"Would the project conflict with any 

applicable land use plan policy or 

regulation of an agency with jurisdiction 

over the project, including but not limited 

to several types of projects." 

MAYOR DELGADO: 

just one second, Chip. 

I'm sorry. Excuse me. 

I want to be with you. 

Wait 

I'm not 

22 seeing that on page 16. 

23 HOWARD CHIP WILKINS: It's actually on the top 

24 of page 17. It starts on 16 and then the top of 17. 

25 MAYOR DELGADO: Okay. Got ya. So the top of 
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1 page 17? 

2 HOWARD CHIP WILKINS: It has a quote of the 

3 threshold from IS/MND there. 

4 

5 

6 

to say? 

MAYOR DELGADO: Can you say what you were going 

HOWARD CHIP WILKINS: These are straight out of 

7 the CEQA guidelines. 

8 MAYOR DELGADO: Would you go back to what you 

9 were saying when I interrupted you. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

HOWARD CHIP WILKINS: I was just reading the 

actual threshold. Do you want me to read it? 

MAYOR DELGADO: Yeah. 

HOWARD CHIP WILKINS: So: 

"Would the project conflict with any 

applicable land use plan, policy, or 

regulation of an agency with jurisdiction 

over the project, including but not limited 

to general plan, specific plan, local 

coastal plan, zoning ordinance" -- those are 

examples "adopted for the purpose of 

21 avoiding or mitigating an environmental 

22 effect." 

23 MAYOR DELGADO: Okay. 

24 HOWARD CHIP WILKINS: What we have set forth in 

25 our prior comments is that this was adopted to address 
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1 environmental effects, and, therefore, it is part of the 

2 land use ordinances, planning documents of the city, the 

3 water district, and it should have been addressed under 

4 this impact criteria. 

5 And, alternatively, even if you don't include 

6 it in here as a potential impact, you needed to provide 

7 a reasonable response to the comment rather than 

8 completely avoiding it. But we believe it falls within 

9 this particular threshold and that -- I don't know what 

10 the City's position is on that. 

11 MAYOR DELGADO: Okay. Kathy, can you come up 

12 to the microphone, please? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

KATHY JENSEN: This may be splitting hairs a 

little bit, but I don't consider a contract to be a 

regulation. A regulation is something that you adopt, 

and it applies in case after case after case. A 

contract is just a contract between two parties. Not to 

say that the parties aren't bound by it. They are. 

And it's my understanding that they are staying 

within the acre feet that are allocated, and that is 

ground you know, it references groundwater. So I'm 

assuming, based on your previous questioning, that you 

were going -- if there's some -- if there's groundwater 

24 being extracted as part of the pumping process, I'm 

25 assuming that groundwater is going to count towards that 
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limit. 

MAYOR DELGADO: All right. So isn't the 

two-year isn't the annual pumping volume in excedence 

of 500 acre feet per each of the two years? 

KATHY JENSEN: Of groundwater? 

MAYOR DELGADO: Correct. From the -- from the 

7 sand dune aquifer and the 180-foot aquifer. 

8 

9 

10 

11 

12 

are. 

there? 

KATHY JENSEN: I don't know what the volumes 

MAYOR DELGADO: Emily, can you help us out 

EMILY CREEL: Well, again, this is a question 

13 that everyone is hoping will be answered by the test 

14 

15 

well. But the slant test well and the larger project is 

designed to draw seawater. So if that is successful, 

16 zero groundwater would be captured by the well. 

17 So you're probably looking at -- I mean, all we 

18 have right now are the analytical models which say, you 

19 know, the vast majority of water will come from a 

20 seaward direction that will likely be replaced with 

21 water that is percolating through the sea floor just by 

22 sheer gravity and, therefore, would be sourced with 

23 

24 

seawater. But no one knows to what extent. 

MAYOR DELGADO: So these slant test wells that 

25 are in the sand dune aquifer and the 180-foot aquifer, 
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1 you're saying could be said to be pulling seawater and 

2 not groundwater from those two aquifers? 

3 EMILY CREEL: Yes. And that's why the slant 

4 wells are being proposed. Cal-Am has no rights to 

5 groundwater, as everyone has mentioned. So they have to 

6 take this more expensive, less proven approach of slant 

7 wells, because those get out under the ocean floor and 

8 can be fed by seawater. 

9 MAYOR DELGADO: Okay. All right. 

10 Councilmember Morton? 

COUNCILMEMBER MORTON: Just a follow-up 

question. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

So my reading of the MND was that the project 

was going to take --

MAYOR DELGADO: Excuse me, Gail. I hate to do 

this, but we are at 11:30. So if we go beyond 11:30, 

then I will like it even less. 

So what do we do as far as tonight? 

COUNCILMEMBER MORTON: What are our 

20 alternatives to going? 

21 MAYOR DELGADO: To decide anything, we're going 

22 to need to go past 11:30. So I'll suggest we go to 

23 12:00, if we need to, and we can adjourn before then if 

24 the Council wants to, rather than pick this up again 

25 every 15 minutes. 
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1 So I will motion we go to midnight, if 

2 necessary, and it may not be. 

3 

4 

5 

6 

MAYOR PRO-TEM O'CONNELL: I'll second. 

MAYOR DELGADO: Okay. Any members want to 

comment on the extension till midnight? 

Yes, sir. Come to the microphone, please, just 

7 on he extension to midnight. No other comments. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

UNIDENTIFIED MALE: I would like to see the 

extension so I can make a clarification on that 1996 

agreement. 

MAYOR DELGADO: Okay. Thank you. 

All in favor of the motion, please say "aye." 

(Response.) 

Nancy, are you with us? 

COUNCILMEMBER AMADEO: Yes. I said "aye." 

MAYOR DELGADO: Okay. All right. 

you go ahead and proceed, please? 

Gail, can 

COUNCILMEMBER MORTON: Yes. I just wanted --

19 Emily, in reading the Negative Mitigated Dec, that the 

20 project extraction is estimated to be 1,613 to 4,032 

21 acre feet per year, correct? Okay? 

22 EMILY CREEL: I'm not looking at it, but I 

23 trust that that's correct. 

24 

25 

COUNCILMEMBER MORTON: 

numbers much bigger than 500? 

But they are just 
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EMILY CREEL: Right. I think the theory is, 

you know, the test well will be turned on, and the water 

that's captured will go through all of its sort of 

process of flowing where there is the ability to flow 

and being blocked by areas where there's less 

6 permeability, and then after a certain period of time, a 

7 week, several weeks, the flow of water into the well 

8 will stabilize. And once that condition is reached, the 

9 information being monitored by the monitoring wells will 

10 be fairly consistent. And that's when the applicant 

11 will kind of know, okay, here's what's going to happen. 

12 So as soon as that point is reached, their current 

13 estimate, and the hope is that it will show that the 

14 source water is being captured from the sea. But it is 

15 a large amount of water. 

16 MAYOR DELGADO: Emily, if on the other hand 

17 

18 

19 

20 

21 

22 

23 

24 

25 

once things stabilize it's demonstrated that you are 

actually getting brackish groundwater from the CEMEX 

plant and not seawater, would that be halted before 500 

feet? Or if we pass this MND tonight, could that be a 

condition of the MND? 

EMILY CREEL: I don't expect, although I'm not 

really the expert that should answer this question 

maybe. 

MAYOR DELGADO: Who is the expert in the room 
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that should answer that question? 

EMILY CREEL: Maybe Cal-Am or the person from 

the Hydrogeologic Working Group. But my expectation is 

that the 500-acre-foot limit would be exceeded prior to 

that stabilizing condition. 

MAYOR DELGADO: I thought you said five minutes 

ago that it wouldn't be exceeded because it would be 

seawater. 

EMILY CREEL: Well, that is talking about the 

continual source of water. The well, when it's 

immediately turned on, will pump 2,500 gallons per 

minute. So it will take a period of time, almost all of 

that water will come from a seaward direction, but it 

will take a period of time for the water to be recharged 

and pulled from the ocean. So it won't immediately, you 

16 know, create a direct line, a direct intake of seawater. 

17 There will be this transitional period, like I said, 

18 where the water conditions kind of move where they need 

19 

20 

21 

22 

23 

24 

to as a result of the pumping. 

MAYOR DELGADO: Okay. All right. 

made it as clear as mud. 

You have 

KATHY JENSEN: I just wanted to add that if you 

wanted to add a condition of approval if you wanted 

to add a condition of approval that they that the 

25 pumping be in compliance with that limitation in that 
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1 agreement, that's certainly something you could do. 

2 

3 

4 

5 

6 

7 

MAYOR DELGADO: Cal-Am, Ian Crooks, is that 

even feasible? 

IAN CROOKS: I would turn that over here to 

Chartavoigne (phonetic) to address and Finley are better 

representatives for that. 

DAVID CHARDAVOYNE: Thank you, Mr. Mayor and 

8 Members of the Council. My name is David Chardavoyne. 

9 I'm the general manager of the Monterey County Water 

10 Resources Agency. 

11 The Water Resources pardon me? The Water 

12 Resources Agency was a party to the 1996 annexation 

13 agreement along with the Marina Coast Water District and 

14 Lone Star, which is now CEMEX, and the Armstrong Ranch. 

15 The agreement is complicated. And what you are 

16 going to hear is different than what you heard before, 

17 okay? The annexation, there are actually two 

annexations that are going on here. There is an 18 

19 

20 

annexation into zone 2B of the Water Resources Agency, 

and there's annexation into the Marina Coast Water 

21 District. 

22 The Armstrong Ranch, we just mentioned and put 

23 it aside, they had to request to be annexed as part of 

24 the annexation agreement, so they had to have a 

25 follow-on request. 
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1 The Lone Star property was automatically, upon 

2 signature of the document, annexed into 2B, zone 2B of 

3 the Water Resources Agency. However, it was not 

4 effective until the Marina Coast Water District annexed 

5 the CEMEX property into the Marina Coast Water District 

6 service area, and there was a payment to the agency of 

7 $250,000. 

8 What has not happened is there has been no 

9 payment to the agency, and there's been no annexation 

10 

11 

12 

into the Marina Coast Water District. So, therefore, 

the 500 acre feet number is not operative because the 

annexation was not consummated into zone 2B. Okay? 

13 that's where that sits. 

14 Assuming the annexations went through and we 

15 took a look at it, and this goes I think to your 

16 question, Mr. Mayor, to Emily, is that was -- the 500 

17 acre feet was for the CEMEX well, which is a vertical 

18 well, and it's in the fresh groundwater aquifer. 

So 

19 So the Cal-Am wells are slant wells. They are 

20 out in the ocean and they draw in saltwater. It's 

21 

22 

23 

24 

25 

assumed right now that they're going to be about 95 

percent saltwater and 5 percent freshwater. If you say 

you can have 500 acre feet of freshwater in that 

arrangement, Cal-Am could actually pull 10,000 acre feet 

of water through its slant well. But, again, the 500 
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acre feet doesn't even apply as we speak today. 

MAYOR DELGADO: So, David, if there was a 

3 condition of approval not to exceed 500 acre feet of 

4 freshwater, even though it wasn't potable, it was 

5 impaired and not useful to anyone else, could that 

6 could that feasibly let this project go ahead? Or is it 

7 a fatal flaw to be restricted to less than 500 acre feet 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

of freshwater? 

DAVID CHARDAVOYNE: I'll let Cal-Am answer that 

question. I think your question is, is the restriction 

to 500 acre feet of freshwater a year? 

MAYOR DELGADO: Right, including start-up 

phase, which Emily told us is the problem time frame. 

DAVID CHARDAVOYNE: Okay. I'll turn that one 

over to Cal-Am, because I haven't practiced engineering 

in 20 years. 

ROBERT DONLIN: And I never have. I'm an 

18 attorney, a water attorney from Sacramento, Cal-Am's 

19 water attorney, Robert Donlin. 

20 The agreement isn't applicable to the test well 

21 for the reasons that Mr. Chartevoigne said it's not in 

22 effect. The 500-acre-foot limitation applies to CEMEX's 

23 use of water from the basin on the CEMEX property has no 

24 bearing on water developed for appropriation. 

25 The issues involving impacts is as described by 
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1 the CEQA experts, and that's been analyzed in the 

2 environmental document. It's possible that either in 

3 the test well or in the full phase project that more 

4 than 500 acre feet will come from the landward side or 

5 having a chemistry that looks like -- more like basin 

6 water, brackish basin water than seawater. 

7 The limitation will not apply. That's CEMEX's 

8 water. That's what they are buying into when they 

9 

10 

11 

12 

13 

14 

15 

annexed to the Marina Coast Water District and to the 

Monterey County Water Resources Agency. 

MAYOR DELGADO: So even though you think it's 

not applicable, if it were a condition of approval 

tonight, could Cal-Am technically function? 

ROBERT DONLIN: I think from a quantity 

standpoint. I'll let Ian answer that, but I don't think 

16 that's a condition that Cal-Am can live with. 

17 

18 

MAYOR DELGADO: Okay. Thank you, Robert. 

IAN CROOKS: Yeah, I think, Mayor, the whole 

19 point of the test well is to find this out. If we 

20 test if we perform the test well and we see that the 

21 draw is from the inland brackish water and it won't 

22 work, we turn it off and it's over. The whole point of 

23 doing a test well is for that. 

24 So putting a limit on it at this point of a 

25 test well is not really in the best interest of the 
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1 projects. 

2 MAYOR DELGADO: Well, the problem is that I'm 

3 detecting that some Councilmembers do not want to, in 

4 their opinion, violate the agreement even though David 

5 and others have told us it's not in effect. 

6 So if we were to move ahead without violating 

7 that agreement, would it be possible to continue with 

8 the test slant well? And I'm kind of hearing a "no." 

9 

10 

11 

12 

IAN CROOKS: No, we would not prefer that, no. 

MAYOR DELGADO: I know you wouldn't prefer. 

IAN CROOKS: No, we don't want that condition. 

MAYOR DELGADO: Okay. So basically you 

13 couldn't function? 

14 

15 

16 

17 

18 

IAN CROOKS: No. 

MAYOR DELGADO: It's a fatal flaw, if we were 

to restrict you to that as a condition of approval? 

IAN CROOKS: That's right. 

MAYOR DELGADO: Okay. Thank you very much, 

19 Ian. 

20 All right. Phil asked if there's benefits to 

21 CEMEX. What are the benefits to CEMEX? And is that 

22 something we need to answer? He asked if there's any 

23 financial payments to CEMEX. Is that something we need 

24 to answer? 

25 Does Council want that question to be answered? 
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1 Okay. 

2 What position is CEMEX taking? That was one of 

3 Phil's questions. And basically they had, in their 

4 words, several demands to revise the MND. And we heard 

5 them go over that letter at some point tonight. 

6 

7 

8 

9 

COUNCILMEMBER MORTON: 

question on what you were just 

I just had one follow-up 

is CEMEX relinquishing 

their 500 acre feet? Or are they going to continue to 

draw their 500 acre feet or whatever they are currently 

10 drawing if this permit's approved? Because both people 

11 can't use it. I'm sorry. I forgot your name. 

12 BRUCE: My name is Bruce and I have not been 

13 authorized to answer that question. 

14 

15 

COUNCILMEMBER MORTON: Okay. Thank you. 

BRUCE: Better make sure he says the right 

16 answer. 

17 ANTHONY LOMBARDO: Anthony Lombardo. The 

18 answer is no. Whatever water right they have, we're not 

19 

20 

21 

22 

23 

24 

25 

exercising that. Whether it's 500 or 50,000. So it's 

independent of that for the reasons that were discussed. 

COUNCILMEMBER MORTON: Thank you. 

MAYOR DELGADO: But I think, Gail, the answer 

is it's assumed anyway by Cal-Am and the proponents of 

the test slant wells that CEMEX can take 500 feet and 

Cal-Am can take as much as they want. 
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COUNCILMEMBER MORTON: Yes. 1 

2 MAYOR DELGADO: Because the agreement is not in 

3 effect, so it's not an additive situation is what I'm 

4 hearing. 

5 Right. Is that something that our consultants 

6 agree with, that that agreement is not in effect and the 

7 500 acre foot has no bearing? 

8 EMILY CREEL: That's way outside of my scope. 

9 I can't really make an opinion as to the enforceability 

10 of that agreement. 

MAYOR DELGADO: Okay. Kathy? 11 

12 KATHY JENSEN: I know some of the annexations 

13 are not in effect, but I didn't read the limitation 

14 on -- the 500 feet acre feet limitation. To me, I read 

15 that as being effective upon the execution of the 

16 agreement, not -- that's how I read it. But I'm--

17 COUNCILMEMBER MORTON: Yes, that's paragraph 

18 2.9. 

19 MAYOR DELGADO: That it's not in effect until 

20 annexation happens? 

21 KATHY JENSEN: I read it in 7.2. 

22 COUNCILMEMBER MORTON: Yes. 

23 MAYOR DELGADO: What does it say in 7.2? 

24 

25 

KATHY JENSEN: It says: 

"Commencing on the effective date of 
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this agreement and framework, Lone Star 

shall limit withdrawal and use of groundwater 

from the basin to Lone Star's historical use 

of 500 acre feet per year of groundwater." 

MAYOR DELGADO: Of groundwater. 

KATHY JENSEN: I don't know if Deb can --

MAYOR DELGADO: So, Kathy, your opinion of what 

8 you just read is that it's effective as to the signing 

9 of the agreement, not whether or not it's been annexed? 

10 KATHY JENSEN: That's correct. That's how I 

11 read the agreement. 

12 MAYOR DELGADO: Okay. Let me ask our city 

13 attorney. 

14 CITY ATTORNEY MALL: Yeah, I also agree that it 

15 wasn't completely clear to me. It seemed like there was 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

kind of dual purposes to the agreement that in one fact 

it led you to believe that it wasn't effective until 

annexation, and then other places it said it was 

effective upon signed. So I came to the conclusion that 

there's a dispute resolution process through this 

agreement if it's not clear, and that the parties would 

have to maybe go into the dispute resolution portion of 

it to really determine whether that was the intent of 

the parties or not. 

MAYOR DELGADO: Okay. Phil's last question was 
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1 how does the no sale -- it's not up for sale, and I 

2 think Ron brought this up as well, does that have any 

3 effect on anything we're talking about tonight? Okay. 

4 COUNCILMEMBER MORTON: Mayor Delgado, it 

5 doesn't look like we're going to finish by midnight. 

6 

7 

MAYOR DELGADO: No. 

COUNCILMEMBER MORTON: Can we pick a date? Use 

8 this time to pick a date? 

9 MAYOR DELGADO: Well, our city manager wanted 

10 to make sure of the availability of our consultants 

11 tomorrow night. 

12 Layne, do you want to take over for a few 

13 minutes and do this? 

14 CITY MANAGER LONG: I'm just assuming that 

15 Council would want both Emily and Kathy available. And 

16 I have no idea if they are available tomorrow or not. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

KATHY JENSEN: I will be, if needed. 

MAYOR PRO-TEM O'CONNELL: Mr. Mayor, if I may? 

I know this may sound strange coming from this end, but 

I'd like to just go and get this over with tonight. 

Everyone's here. I know. It's late. I'm dragging too. 

But everyone's here and everyone has to come back again 

for it to address some things that probably could be 

addressed a lot quicker. I think if we just stay to 

answering the questions that have been given instead of 
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1 partially opening public comment again like as has been 

2 happening for the last couple of minutes, we'd probably 

3 get this done. 

4 But I'm in favor of staying and getting it 

5 

6 

done. Thank you. 

MAYOR DELGADO: Okay. Well, these follow-on 

7 questions are when we're on a topic, they are going to 

8 come back when Council has questions if we don't answer 

9 them at the same time that we're answering the public. 

10 So I think it's an efficiency of time to answer the 

11 questions related to a topic when we breach the topic. 

12 Different ways of skinning a cat. 

13 

14 

15 

Okay. Ron's question or-- well, Ron's 

assertion was that tapping into the 180-foot --

COUNCILMEMBER BROWN: Hold on, Mayor. Are we 

16 not then going to talk about a date? Has it already 

17 

18 

been decided we're going to go past midnight? 

MAYOR DELGADO: Sorry. Sorry. 

19 Did you have a preference? 

20 COUNCILMEMBER BROWN: Well, I haven't heard a 

21 motion to continue past midnight. 

22 MAYOR DELGADO: Well, we don't need one yet. 

23 But what would be your preference? Adjourning until 

24 tomorrow or continuing tonight? 

25 COUNCILMEMBER AMADEO: Mr. Mayor, I would 
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1 prefer to continue tonight. 

2 MAYOR DELGADO: Okay. Thank you, Nancy. 

3 

4 

5 

Gail and David? 

COUNCILMEMBER BROWN: Well, no. 

COUNCILMEMBER MORTON: I have a trial at 8:30 

6 in the morning. 

7 COUNCILMEMBER BROWN: Yes, some of us have to 

8 work and aren't retired like Councilmember O'Connell. 

9 COUNCILMEMBER AMADEO: I am at a conference. I 

10 have to be up and at the conference at 7:30. 

11 MAYOR DELGADO: All right. So why doesn't 

12 someone motion how to continue. Either tomorrow night 

13 or tonight and we'll take that motion. 

14 COUNCILMEMBER MORTON: Well, how many more 

15 questions? You are the one with the list. 

16 MAYOR DELGADO: We have several and then we 

17 have Council questions and deliberation. 

18 COUNCILMEMBER BROWN: I'm not staying until two 

19 o'clock. That what it's going to wind up. 

20 MAYOR DELGADO: Would someone like to make a 

21 motion, please. 

22 COUNCILMEMBER MORTON: I make a motion that we 

23 continue to tomorrow night. 

24 

25 

COUNCILMEMBER BROWN: Second. 

MAYOR DELGADO: At what time? 
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1 

2 

3 

COUNCILMEMBER MORTON: 6:00. 

COUNCILMEMBER BROWN: Second. 

MAYOR DELGADO: Okay. Do any members of the 

4 public wish to comment on that motion? 

5 If someone, like -- Alex says 6:30. Alex? 

6 ALEX: That's the standard meeting time, we 

7 should just keep it standard. 

8 MAYOR DELGADO: Okay. Alex, you don't get a 

9 vote. 

10 Okay. So the motion was six o'clock tomorrow? 

11 COUNCILMEMBER BROWN: Yeah. 

12 MAYOR DELGADO: All right. Nancy, do you 

13 understand the motion? 

14 COUNCILMEMBER AMADEO: I heard the motion. I 

15 can't support it. 

16 MAYOR DELGADO: Okay. So all those in favor of 

17 the motion of adjourning tonight's meeting to tomorrow 

18 night at 6:00p.m., please say "aye." 

19 (Response.) 

20 All opposed, please say "no." 

21 COUNCILMEMBER AMADEO: No. 

22 MAYOR DELGADO: Okay. So that motion passes 4 

23 to 1 with Councilmember Amadeo in opposition. Sorry to 

24 do this, everybody. But it's probably better that we're 

25 fresh making these decisions than doing it when we're 
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1 all tired and want to go home. 

2 Thanks everybody for your comments. We'll get 

3 to the questions tomorrow that we didn't get to tonight. 

4 (End of recording.) 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 I, Kelli A. Rinaudo, a certified shorthand 

2 reporter in and for the state of California do hereby 

3 certify: 

4 That the foregoing transcript was prepared by 

5 me, to the best of my ability, via an audio recording; 

6 That I was not present to ascertain speaker 

7 identities, and some misidentified or nonidentified 

8 speakers may appear in the transcript; 

9 That I was not present to clarify certain 

10 words, and some unintelligible or inaudible phrases may 

11 appear in the transcript; 

12 I further certify that I am not related to any 

13 party to said action, nor in any way interested in the 

14 outcome thereof. 

15 

16 DATED: October 24, 2014 

17 

18 

19 

20 KELLI A. RINAUDO, CSR NO. 6411 

21 RMR, CRR, CCRR 

22 

23 

24 

25 
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1 CITY OF MARINA 

2 CITY COUNTY REGULAR MEETING 

3 

4 COUNCIL CHAMBERS 

5 211 HILLCREST AVENUE 

6 MARINA, CALIFORNIA 

7 

8 THURSDAY, SEPTEMBER 4, 2014 - 6:00 P.M. 

9 TRANSCRIPTION OF AUDIO RECORDING 

10 

11 

12 AGENDA ITEM NO. 9: 

13 

14 Consider appeal of Planning Commission action of July 
20, 2014, regarding adoption of Resolution No. 2014-

15 (1) certifying a Mitigated Negative Declaration and 
adopting a Mitigation and Moni taring Program; and, ( 2) 

16 approving Coastal Development Permit CDP 2012-05 for the 
California-American Water Slant Test Well Project 

17 located at CEMEX's Lapis Road property (APNs 203-011-001 
& 203-011-019). 

18 

19 CITY COUNCIL: 

20 

21 MAYOR/CHAIR BRUCE DELGADO 

22 MAYOR PRO-TEM/VICE CHAIR FRANK O'CONNELL 

23 COUNCILMEMBER NANCY AMADEO (via teleconference) 

24 COUNCILMEMBER DAVID BROWN 

25 COUNCILMEMBER GAIL MORTON 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

P R 0 C E E D I N G S 

MAYOR DELGADO: I'm looking through to see the 

questions that the public had. I have a lot of 

questions that I had. But it might not be very long to 

finish answering the questions from the public. 

COUNCILMEMBER AMADEO: Mr. Mayor, point of 

order, please? 

MAYOR DELGADO: Yes, go ahead, Nancy. 

COUNCILMEMBER AMADEO: This is more a question. 

With an adjourned meeting, are we not required to open 

it back up for public comment? 

CITY ATTORNEY MALL: No. Public comment has 

been closed at yesterday's meeting, so only to receive 

new information would we open up the public comment 

period. 

MAYOR DELGADO: Could you hear that, Nancy? 

COUNCILMEMBER AMADEO: No, I couldn't. 

MAYOR DELGADO: Basically the public hearing 

closed last night, so the only public comment we'll have 

tonight is if we ask someone up to answer questions or 

to clarify things that were said. 

CITY ATTORNEY MALL: Technically, that's not 

public comment. It would be just to receive new 

information, and the Council would have to decide to 

reopen the public hearing. 
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1 

2 

COUNCILMEMBER AMADEO: 

MAYOR DELGADO: Okay. 

Okay. Thank you. 

Jan had a few questions. 

3 Her first is: Why is the CEMEX site the preferred 

4 alternative? And who would be the best person to answer 

5 that? Emily, do you want to start off and take a shot 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

at it? 

EMILY CREEL: Sure. So the CEMEX site is the 

preferred alternative £or the slant test well project 

because that's where the larger project is being looked 

at. They need to do the testing at the same location as 

the permanent wells are proposed. 

And the MND does not look at alternatives. 

It's not required to. So the MND itself does not 

consider other project alternatives to the test well. 

It only looks at that one proposed project. 

MAYOR DELGADO: Okay. So that kind of answers 

17 her next question: Why is the CEMEX alternative the 

18 

19 

20 

21 

22 

23 

only one being discussed tonight? And that's because 

it's the only one that's required. There's only one 

option that's required to be discussed. 

EMILY CREEL: Right. And if we were to look at 

alternatives, they would be alternatives only to a test 

project. You know, should they do the test well further 

24 inland? Should they do it somewhere else on the CEMEX 

25 site? Should they do it only for a year? It wouldn't 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

look at alternatives to the larger project. 

MAYOR DELGADO: Or they could do it at Potrero, 

as we heard last night was where they may go next if 

this doesn't work out for them for whatever reason. 

EMILY CREEL: Right. You would consider the 

environmental effects amongst those different 

alternatives. That's the types of analysis that would 

be required in an EIR. 

MAYOR DELGADO: Okay. Jan asked: What are the 

10 risks to the other alternatives? And I'm not sure we're 

11 prepared to go into that tonight, correct? 

12 

13 

EMILY CREEL: Correct. 

MAYOR DELGADO: It's not part of the MND, and 

14 that would be a substantial body of information. 

15 EMILY CREEL: And I think that question may 

16 have been geared more towards the full-scale project. 

17 

18 

19 

20 

21 

MAYOR DELGADO: Okay. 

EMILY CREEL: That's just my assumption. 

Otherwise, you're talking about, you know, drilling a 

test well at Potrero and looking at that site. 

MAYOR DELGADO: I think that's probably more 

22 where she was going. 

23 

24 

25 

EMILY CREEL: Okay. 

MAYOR DELGADO: How would-- Jan's last 

question is: How would slant test wells risk Marina's 
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1 potable water supply? 

2 EMILY CREEL: I'm not sure. You know, we did 

3 an analysis of water quality impacts. We looked at 

4 seawater intrusion and found there to be no risk. We 

5 looked at the discharge into the ocean and found there 

6 to be no risk. We found that all water that -- based on 

7 the analytical modeling, all water that would be 

8 captured and impacted by the test well project is 

9 

10 

non-potable, seawater-intruded water. So I'm not sure. 

MAYOR DELGADO: Okay. And is it that you found 

11 no risk or that you found potential risks that could be 

12 mitigated if it came to pass? 

13 EMILY CREEL: We found no risk to potable water 

14 sources. We found potential risks associated with 

15 draw-down, but that was of a non-potable source. The 

16 risk there is increased pumping costs for those wells 

17 that are in a deeper aquifer. 

MAYOR DELGADO: Okay. 

EMILY CREEL: And we did propose mitigation 

that potential impact. 

for 

18 

19 

20 

21 

22 

23 

MAYOR DELGADO: All right. Thank you, Emily. 

EMILY CREEL: Sure. 

MAYOR DELGADO: And moving through here 

24 okay. Those are all the public questions that I have 

25 noted. 
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1 Has anyone else noted any questions I may have 

2 missed? 

3 Okay. So where we go from here -- Gail has 

4 something to say. Where we go from here, I think, is to 

5 hear Council comments, questions at this time, since 

6 we've just finished public comment and response to their 

7 

8 

9 

10 

11 

questions. 

COUNCILMEMBER MORTON: So my question is, is it 

appropriate to make a motion at this time? 

MAYOR DELGADO: Yeah, I think you can make a 

motion whenever you would like. There's a lot of 

12 questions that I would like to ask still. But we can 

13 always call for the question and I could be overruled 

14 and wanting to ask more questions or have more comments. 

15 But, yeah, you're welcome to make a motion. 

16 COUNCILMEMBER MORTON: So I have requested an 

17 alternative resolution. And Ms. Jensen, our CEQA 

18 attorney, has prepared it, but I'm asking that it be 

19 passed out and put on the monitor. 

20 MAYOR DELGADO: Just so what everyone knows 

21 what we're talking about, there's, I suppose, a 

22 resolution in our staff report tonight about what we 

23 could do, and that's Resolution Number 2014-xx, a lot of 

24 whereases, and then at the end a "therefore, be it 

25 resolved." 
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1 And what we're starting to look at now is an 

2 alternative resolution that we will consider tonight to 

3 the one that's in the staff report. And the one that's 

4 in the staff report starts on page 25 and goes to page 

5 32. 

6 

7 

8 

COUNCILMEMBER AMADEO: Mr. Mayor? 

MAYOR DELGADO: Yes, Nancy. 

COUNCILMEMBER AMADEO: Obviously, I do not have 

9 this. Can it be e-mailed to me so that I can see it? I 

10 won't be able to read it on the screen. 

11 MAYOR DELGADO: Anita, our City Clerk 

12 representative is going to e-mail it to you ASAP. 

13 KATHY JENSEN: Layne, can we use yours to put 

14 on the overhead? 

CITY MANAGER LONG: Sure. 

KATHY JENSEN: Thank you. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MAYOR DELGADO: And who is the author of this 

alternative resolution? Is it Emily? Is it someone 

else? 

KATHY JENSEN: It's me. 

MAYOR DELGADO: Kathy? 

KATHY JENSEN: I prepared it just as -- so you 

need to take an action one way or the other today, 

because you are coming up on your deadline to act. And 

25 so I already had a resolution of approval, so I was 
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1 requested to prepare a resolution of denial. And based 

2 upon what I've heard, the denial would be based upon 

3 CEQA grounds, and so I've prepared one that lays out an 

4 

5 

6 

alternative. If that's the direction you go. 

suggesting that that's the direction. Again, 

call, because, again, it's factual issues. 

I'm not 

it's your 

7 But it's set up so that if you did want to deny 

8 the project based upon the CEQA issue, you can deny it 

9 without prejudice to considering it when you have what 

10 you would consider the appropriate CEQA document. 

11 MAYOR DELGADO: So are we waiting until Nancy 

12 has it in front of her? 

COUNCILMEMBER MORTON: Or I can start. 

thought I had to wait. 

I 13 

14 

15 MAYOR DELGADO: Let's ask, because I think that 

16 Nancy has to be party to everything we do for her to be 

17 able to vote on this; is that correct? 

18 COUNCILMEMBER AMADEO: I just received it, 

19 Mr. Mayor. 

20 CITY ATTORNEY MALL: I think it's more the City 

21 

22 

23 

Clerk documenting the resolution. 

here to document the resolution. 

The City Clerk's not 

MAYOR DELGADO: Okay. So we're waiting for the 

24 City Clerk to return after e-mailing to Nancy. 

25 Otherwise, Nancy, are you ready to go and consider this? 
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1 

2 

COUNCILMEMBER AMADEO: Yes. 

MAYOR DELGADO: Just so the public knows, 

3 cutting to the chase, at the end of this alternative 

4 resolution we have findings and a Coastal Development 

5 decision to not approve the project and find the MND to 

6 be incomplete, the project description to be incomplete. 

7 So that's the short of it, but we're going to get into 

8 the long of it. 

9 COUNCILMEMBER MORTON: Yes. The short of it is 

10 because it's part of a bigger project. 

11 MAYOR DELGADO: Right. 

12 COUNCILMEMBER MORTON: And that it is 

13 piecemealed. And my understanding is that --

14 MAYOR DELGADO: Be careful, because everything 

15 we say is going to have to be repeated when our City 

16 Clerk comes back. 

17 COUNCILMEMBER MORTON: Oh. I'll wait. Sorry. 

18 MAYOR DELGADO: Are there copies in the back 

19 for people to see? I can't read that from here, and I 

20 doubt anyone else can, except maybe for Jean. 

21 While we're waiting -- well, can we ask any 

22 questions? I guess we can. 

23 UNIDENTIFIED FEMALE: Yeah, you are being 

24 recorded. 

25 MAYOR DELGADO: I have a question for Theresa 
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1 Szymanis. When the Planning Commission didn't approve 

2 this project, it seems to me that they didn't reject it 

3 

4 

and they didn't approve it. They couldn't get a 

majority to vote either direction. Can you explain 

5 that? 

6 THERESA SZYMANIS: As I recall, the first 

7 resolution was to not approve the Mitigated Negative 

8 Declaration. 

9 KATHY JENSEN: I was there. I can explain it. 

10 The first resolution was to approve the project and 

11 sorry, to approve the -- certify the Mitigated Negative 

12 Declaration and approve and adopt the Mitigation 

13 Monitoring Plan, and that failed by -- I don't remember 

14 the vote. 

15 

16 

MAYOR DELGADO: 

KATHY JENSEN: 

2 to 4. 

2-4. Then there was another 

17 motion to approve the project, that failed by--

18 

19 

20 

21 

22 

23 

MAYOR DELGADO: The Coastal Development Permit. 

KATHY JENSEN: Yes, the Coastal Development, 

that failed by a larger 

MAYOR DELGADO: 1 to 5. 

KATHY JENSEN: Then everybody started getting 

up. And I said, "Wait a minute. You only have two 

24 failed motions. You really -- you need to take an 

25 action on the project." 
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1 

2 

3 

4 

5 

So there was a motion to disapprove the 

project, and that failed because one of the members who 

had voted against the first motion really wanted to have 

it, the matter, continued. So he voted "no" on the 

second one as well, so then you had yet another failed 

6 motion. So you had three failed motions and no real 

7 action, which is one of the reasons why you actually 

8 need to take an action on this project, because you need 

9 to have some result. Right now we have failed motions, 

10 which is really not an action. 

11 

12 

13 

MAYOR DELGADO: Okay. 

Okay. Gail? 

COUNCILMEMBER MORTON: 

Thank you. 

So I move that a 

14 resolution of the City Council of the City of Marina on 

15 appeal disapproving a Mitigated Negative Declaration and 

16 denying the Coastal Development Permit CDP 2012-05 for 

17 the California-American Water Slant Test Well Project 

18 located at CEMEX's Lapis Road property, the APN numbers 

19 are given -- and because it can't be read, I assume we 

20 need to read all these whereas? 

21 

22 

KATHY JENSEN: No, you don't. 

COUNCILMEMBER MORTON: Okay. The primary 

23 the purpose of this motion is that the CEQA document 

24 that is before us specifically states and contemplates 

25 that the successful slant test well will be converted 
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1 

2 

3 

4 

5 

6 

7 

8 

into a permanent facility connected to the subsurface 

intake system of one of the several permanent MSP 

subsurface intake wells, and that would be one of the 

findings, and that this is part of a larger project, 

which is the desalinization plant, and that is a summary 

of what is in this very long document. 

MAYOR DELGADO: All right. So do you believe 

that the description of the project is incomplete as 

9 this finds? Because it doesn't describe in detail the 

10 whole desal project. 

11 COUNCILMEMBER MORTON: Yes. The Mitigated 

12 Negative Declaration is insufficient, inadequate to 

13 support the project, because this is a component of a 

14 larger project. The decommissioning of the test well, 

15 whereas even though the project currently proposes 

16 decommissioning test well after the testing, the project 

17 would involve the installation of infrastructure that 

18 ultimately could become part of the major project if 

19 certain future approvals were granted; that this is 

20 to -- whereas, in order to avoid potential piecemealing 

21 or segmentation of the project, the City required that 

22 once constructed and operated for a maximum of 24 

23 months, the test -- slant test well would be 

24 decommissioned in accordance with the regulations of the 

25 California Department of Water Resources, and the 
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1 concerns that have been raised by members of the public 

2 and other public agencies, including our Marina Coast 

3 Water District who are the providers of water to our 

4 city; that given the large capital investment associated 

5 with the project infrastructure, it is unlikely the 

6 facilities associated with the project will be 

7 decommissioned, and it's unlikely the applicant will be 

8 seeking to utilize -- and it is likely, excuse me -- it 

9 is likely that the applicant, Cal-Am, will be seeking to 

10 utilize the infrastructure for the larger project. 

11 And that is the crux of this motion. It is 

12 based on-- and it's my understanding in reading the 

13 law, that the piecemealing is a question of law, that we 

14 make an independent judgment that we can decide that. 

15 So this is not a policy decision. It doesn't go to --

16 it is that because it's piecemealing, this Mitigated 

17 

18 

19 

Negative Declaration is insufficient. 

satisfy CEQA. 

It doesn't 

MAYOR DELGADO: Okay. Let me interrupt you 

20 just for a second and then we'll give you back the 

21 floor, because we don't have a second yet. 

22 COUNCILMEMBER MORTON: Okay. 

23 

24 

MAYOR PRO-TEM O'CONNELL: Second. 

MAYOR DELGADO: Okay. We have a second. 

25 Please continue. 
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1 COUNCILMEMBER MORTON: So we had a long 

2 discussion yesterday about the foreseeable --

3 contemplated and foreseeable use of the test wells; that 

4 this test well, as Emily has indicated to us, who wrote 

5 the Mitigated Negative Declaration, that it is not being 

6 removed, that it is there in the project; that the 

7 preparer of the Mitigated Negative Declaration, Emily, 

8 has indicated that Cal-Am proposed development of a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

full-scale subsurface intake water project. The bore 

holes were the first step. This test slant well is the 

second step. This evening Emily addressed us and said 

the test wells are at the CEMEX location because that is 

the location of the larger project. There is no 

independent utility of the test wells that has been able 

to be focused to us other than the furtherance of the 

larger project. 

And the comments, the letters, the voluminous 

documents that I can sit through -- sift though, point 

to, all indicate that this is a piecemeal approach. The 

City has identified in its documents that this is part 

of a larger project. 

And the California Supreme Court is very clear 

that when you have a contemplated and foreseeable use of 

the test well, that failing to do the full CEQA analysis 

on the totality of the project is a violation of CEQA, 
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1 and that is why I am making this motion at this time. 

2 It doesn't preempt that a full environmental 

3 impact review can be done, that the progress of what's 

4 

5 

6 

7 

8 

9 

happening on the full project cannot be done. 

we're indicating is that this is too narrow a 

And by taking bites at the apple of the total 

you are lessening the environmental impact so 

can get this little bit approved and then this 

bit approved. That is not what CEQA requires. 

What 

focus. 

project, 

that you 

little 

10 CEQA requires a very broad interpretation 

11 within the statutory scheme that looks to protect the 

12 environment. That is why we need to look at the 

13 totality of the project and the impact in our coastal 

14 area, which is a very environmentally sensitive area. 

15 MAYOR DELGADO: Okay. I have some 

16 disagreement, because it seems as if we've been told, 

17 and there's some evidence to substantiate, that there's 

18 an industry standard in California to do this kind of 

19 testing with Mitigated Negative Declarations such as at 

20 the slant test well certified by the Municipal Water 

21 District of Orange County. They also did a Negative 

22 Mitigated Dec for the slant test well before they had 

23 done their full project, and that there's never been a 

24 CEQA challenge to this approach, and it's used -- you 

25 heard last night it's used in large water projects. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

And Jonas Minton from the Planning and 

Conservation League has given us this information today 

to support what he told us last night. 

So while I agree with you that the slant test 

well really has no purpose other than to hopefully 

provide good data suggesting that the desal could become 

a full-scale project at that location, apparently 

there's plenty of precedent that this kind of 

pre-project testing has approvals with MNDs and not full 

EIRs. So if that's the way it's done elsewhere, why 

would it be non-compliant CEQA-wise for us to do it 

here? 

COUNCILMEMBER MORTON: May I answer? My 

14 understanding from the testimony provided, and I'm 

15 relying on the testimony in the Mitigated Negative 

16 Declaration, one of the first slides, which was the 

17 picture on the cover of the Mitigated Negative 

18 Declaration, indicated that there was going to be a 

19 slant well that extends into our 180-foot aquifer, will 

20 penetrate the 180-foot -- pump out of the 180-foot 

21 aquifer, that it will be a maximum 1,000 foot beginning 

22 at 200 feet to 1,000 foot. 

23 As I understand the Mitigated Negative 

24 Declaration, there is-- how it's going to be sealed is 

25 the first 40 feet. It is leaving in place this large 
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1 pipe and structure as being maintained in our 

2 environment. 

3 As I understood Jonas's testimony last night, 

4 which I completely understand, when you are looking at 

5 developing a darn, for example, he talked about that you 

6 go into the bedrock to see that it's secure -- to make 

7 sure I use this example, that's why I am repeating it 

8 that you make sure the bedrock is solid that is going to 

9 hold the darn. When you are doing that kind of testing, 

10 you are not leaving behind a thousand foot pipe into 

11 your environment. You are not doing the damage, you are 

12 not penetrating an aquifer. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

If -- that would be different if, in fact, you 

were going to put a bore hole in to see that it was 

going to hold a darn and you were going to cause a rock 

slide, devastating damage, then you would need an EIR. 

It's a very different impact that this permanent 

structure going into our ground is going to have than 

doing testing of the quality of the ground or the 

foundation for a darn. It lS very different. 

Our coastal area is very protected. Emily, in 

her comments, also one of the evaluations that she said 

was that she doesn't expect erosion to be a problem 

because she's not expecting, which she said, it's not 

likely to occur within the two years that there will be 
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1 a risk of a storm for erosion hazards, and based on 

2 these facts we made the assumption there is not going to 

3 be erosion. But this well is going to be there for a 

4 long period of time and it may not be decommissioned. 

5 So the extent of the Negative Declaration didn't look at 

6 what if there is a storm? 

7 The other thing that's not evaluated in this 

8 Mitigated Negative Declaration as part of this project, 

9 they are going to continue to pump from the 180-foot 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

aquifer. The character and quality of that water is 

going to change with rainfall. We're in three years of 

drought. The water character is going to change. If 

you have -- if we have significant rains, there's going 

to be less saltwater and more freshwater penetrating 

down in. That's how the Salinas Valley Groundwater 

Basin works. That was part of the reason for the five 

years of analysis and looking at it is what are you 

dealing with, not just today after three years of 

drought. 

It is inadequate because we are going to be -

more than likely it's foreseeable the conclusion of this 

project is going to be long-term pumping at this 

location. 

MAYOR DELGADO: Okay. The point about -- that 

you made that what if there is a storm, that it wasn't 
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1 adequately addressed, there are many pages devoted to 

2 coastal erosion in the MND, and they are also included 

3 in the MND's appendices, independent review of that 

4 analysis by SE Engineering. And I agree with you that 

5 even SE Engineering said in their letter that's in the 

6 appendix at the back of the MND that there was a 

7 possibility of casings becoming unearthed during a 

8 hundred-year storm. 

9 And so I think that we could approve this 

10 tonight on the condition that the entire casing be 

11 removed, and that was one of the two suggestions made in 

12 that technical memo that you either reduce or remove the 

13 casing to no less than 40 feet; that is, you go down 30, 

14 40 feet, and everything above 40 feet you take out of 

15 the ground so that it would be highly unlikely to be 

16 unearthed in the future, or you remove the entire 

17 casing. 

18 And so if-- if it's a strong concern of this 

19 Council that even below 40 feet that casing could be 

20 unearthed by future hundred-year or larger storms, we 

21 should consider modifying this approval to require the 

22 complete removal of the casing as was suggested in this 

23 technical memo. 

24 And I would like to ask Cal-Am or Emily if that 

25 would be in the realm of possibility to remove the whole 
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1 casing, since it was mentioned in SE Engineering's 

2 technical memo. 

3 EMILY CREEL: Yeah, I'll clarify and I'll defer 

4 to Cal-Am the question of whether that's feasible. 

5 So we did look at coastal erosion, the 

6 potential impacts. Because this is a temporary project 

7 and it would only be there for two years, the risk of 

8 erosion is significantly reduced. CEQA typically 

9 requires you to look for a hundred-year storm event. 

10 We're talking about two years. So there's not a huge 

11 risk there of coastal erosion impacting this project. 

12 However, there are policies in the City's LCP 

13 that says you cannot put infrastructure within a 

14 delineated storm erosion hazard zone. So we actually 

15 did include mitigation that said move it out of there. 

16 You have to move it. Even though the risk is small, we 

17 

18 

19 

20 

21 

require the applicant to move the well. 

taken out of that erosion hazard zone. 

So it is being 

COUNCILMEMBER AMADEO: Mr. Mayor? 

MAYOR DELGADO: One moment, Nancy. 

Are you finished, Emily? 

22 EMILY CREEL: I was going to touch on the depth 

23 of decommissioning. What was proposed by the applicant 

24 originally was decommissioning of the well consistent 

25 with California well standards, and those only require 

000221 

Monarch Court Reporting (831) 373-2160 218 



Audio Transcript Marina City Council 9/4/14 

1 you to remove five feet below the surface. So we looked 

2 at that, the proposed project, and said this is 

3 insufficient. The ESA report and the peer review done 

4 by our independent subconsultant showed that in a very 

5 worst-case scenario, up to 40 feet of the well casing 

6 could eventually be exposed. I believe it's 35 feet. 

7 So to ensure that that event never occurred, we 

8 included mitigation saying you must remove the casing 

9 down to 40 feet. So that mitigation should be adequate 

10 to eliminate that potential. 

11 MAYOR DELGADO: Please stay at the podium 

12 because there's going to be a couple more questions. 

13 Nancy, go ahead. 

14 COUNCILMEMBER AMADEO: I don't have a question 

15 about the discussion, except you keep referring to a 

16 memo, an engineering technical memo. Did you just 

17 receive that tonight or are you talking about something 

18 

19 

20 

that's actually in the document? 

MAYOR DELGADO: It's an April 18, 2004 [sic] 

technical memo. It's the second to last document. 

21 COUNCILMEMBER AMADEO: When you abbreviate what 

22 you are saying, because I'm not there and I'm seeing on 

23 the screen things out of sync, I'm not sure where you 

24 

25 

are talking about. 

be helpful to me. 

If you can be specific, that would 
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1 MAYOR DELGADO: Okay. So the second to last 

2 document in the MND binder is one of an April 18, 2014, 

3 technical memo written by SE Engineering, S-E. 

4 And on page 2 at the bottom of that three-page 

5 memo it says: 

6 ''At project completion of the test slant 

7 

8 

wells, one of two alternatives should be 

employed. Remove the well casing to a depth 

9 which would eliminate the potential for 

10 future resurfacing, or remove the well casing 

11 completely to eliminate potential resurfacing 

12 altogether." 

13 And, Emily, my question to you is are you 

14 saying that the plans for locating the well have been 

15 changed since this MND was published and that location 

16 has been moved further inland? 

17 EMILY CREEL: The MND includes mitigation that 

18 the slant test well be moved outside of the coastal 

19 erosion hazard zone, so that would include, at minimum, 

20 a movement of about 40 or SO feet. 

21 And I understand that Cal-Am has been working 

22 on identifying another location directly adjacent to the 

23 

24 

25 

current one within that CEMEX access road. The 

mitigation measure has some standards. It doesn't 

specify a new location, but it says you have to move it 
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1 

2 

3 

4 

5 

out of this erosion zone. You have to keep it within 

the CEMEX disturbed roadway. You have to avoid 

sensitive plant species, things of that nature. 

MAYOR DELGADO: Right. So if it was moved out 

of the erosion zone, then why was the depth required to 

6 be removed increased from 25 to 40? 

7 EMILY CREEL: It wasn't increased. The 

8 horizontal slant of the well would still be subject to 

9 coastal erosion based on its depth at that level of 

10 shoreline retreat. So that's why it's 40 feet. It's 

11 actually not 40 feet below, you know, the ground 

12 surface. It's just the length of 40 feet along that 

13 diagonal well is the point where the technical studies 

14 have said you are clear of any potential worst-case 

15 shoreline erosion and bluff retreat. 

16 MAYOR DELGADO: Okay. Wasn't one of the 

17 hydrological mitigation measures changed in the last 

18 couple of weeks? HYDMM1, I think it was, to be 40 feet 

19 instead of 20 or 25 feet that it was before? 

20 EMILY CREEL: The distance wasn't changed. 

21 That measure was changed in response to comments we 

22 received during the public circulation period. And the 

23 comment that we addressed in making that change was a 

24 comment from the MRWPCA, which is the owner of the 

25 outfall, and they had concerns about removing it upon 
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1 completion of the testing program, because it might do 

2 damage to their outfall. 

3 So we modified that measure to say either it 

4 has to be removed to 40 feet immediately upon completion 

5 of the test well, or you can do it in time, as 

6 necessary, to ensure that the casing is not ever exposed 

7 based on shoreline erosion. 

8 

9 concern, 

MAYOR DELGADO: Okay. So given that that's one 

can we hear from Cal-Am if it's feasible for 

10 Cal-Am to remove the entire casing, not just to the 

11 40-foot figure? 

12 RICH SPINLAND: Good evening. I haven't 

13 introduced myself yet, since I didn't speak yesterday, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

but I'm Rich Spinland; I'm the Director of Engineering 

for California-American Water. 

opportunity. 

So thanks for the 

MAYOR DELGADO: 

RICH SPINLAND: 

Thanks for being here, Rich. 

It's pretty much impractical to 

pull out a piece of casing that's a thousand feet long. 

The friction that is resting on that pipe is too massive 

to pull back out. It's different when you are drilling 

it and you are pushing it because you have removed that 

23 friction because you have this big void. But once 

24 

25 

everything is locked in there, it's really tough to pull 

out. So the mitigation is we basically cut off what we 
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1 can get to, and then we fill the rest of that stream 

2 with concrete, and that's how we prevent any type of 

3 movement of the water between the different aquifers if 

4 it's abandoned. 

5 And there's a county standard to do that. It's 

6 a state standard and a county standard, and we comply 

7 with all those standards to decomission the well. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

MAYOR DELGADO: Okay. All right. Thank you, 

Rich. 

I think, Gail, your main point was that this is 

piecemealing? 

COUNCILMEMBER MORTON: Yes. 

MAYOR DELGADO: So I would like to hear from 

Emily and/or Kathy whether this piecemealing that we're 

seeing here -- because I agree that the test slant wells 

have no purpose other than hopefully they are successful 

and the desal uses them for permanent production wells. 

18 But apparently that's the way it's done elsewhere. We 

19 not only have the Orange County Negative Declaration 

20 example, which is very similar to this, but we have a 

21 Bay Delta Conservation Plan which allows for 

22 geotechnical borings, cone penetration tests, test pits 

23 to investigate the soils in the delta with the hope that 

24 larger projects can follow if those test results are 

25 positive. 
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1 So I'm hearing from Jonas Minton-- Minton or 

2 Milton? 

3 

4 

JONAS MINTON: Minton. 

MAYOR DELGADO: -- Minton that this is 

5 commonplace, that what we're calling piecemealing 

6 tonight is commonplace in approved MNDs that have never 

7 been CEQA challenged on this point. So can you discuss 

8 that? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

EMILY CREEL: Sure. So I have been taking some 

notes on this issue. It's been a big one, and I'm just 

going to go through and touch on some of the comments 

that we heard last night as well as ones we've heard 

tonight. 

So your city has to recognize this as an issue 

early on. We talked a lot about how to deal with it. 

Like I mentioned yesterday, a project description that 

would include the larger project is already being 

handled by the CPUC and an EIR is already being prepared 

for that. 

So like Kathy mentioned, we're in this unique 

situation where this project is running two separate 

tracks. So what we elected to do was look at the 

application in front of us, prepare an environmental 

document based on that project and disclose, disclose 

all of these connections to a larger project, disclose 
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1 to the public that there was a future desal plant 

2 project out there being proposed and that those impacts 

3 were being looked at in a separate document. 

4 We talked a little bit about the risk of 

5 piecemealing, and it is to minimize or hide potential 

6 impacts. And I think by disclosing those facts in the 

7 MND, we have greatly reduced that risk. We have said, 

8 you know, there is this larger project, but those 

9 impacts are outside the scope of this document. There's 

10 another document, another lead agency, another 

11 environmental review process that's already covering all 

12 those impacts as well as the impacts associated with the 

13 slant test well. 

14 So this is a very strange case where instead of 

15 taking a small piece out of the project and looking at 

16 it separately, we're taking a small piece out of the 

17 larger project and looking at it a second time. You 

18 know, we're looking at it in this MND, and it's also 

19 being looked at in the larger EIR as part of that 

20 project. 

21 Kathy mentioned this happening in the past, it 

22 being a practice that is utilized in CEQA. When you 

23 have a project like this that is needed to determine the 

24 feasibility of a larger project, I agree there is case 

25 law that supports that approach in oil drilling 
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1 activities. Courts have said if your project is for 

2 exploratory purposes and you need to drill oil wells to 

3 see if oil production wells at that location would be 

4 feasible, the environmental process for those 

5 exploratory wells is not required to look at future 

6 production. And that's similar to this case because, 

7 

8 

9 

10 

you know, it's the same location. The wells wouldn't be 

drilled but for a desire to move forward with production 

at a later date. 

We've also seen a similar process in my office 

11 ln the context of a large land development project that 

12 requires some environmental review along the way. For 

13 instance, if you have a very large residential 

14 subdivision, 100 lots, the lead agency may say you have 

15 

16 

17 

18 

to do a water supply assessment. You have to look at 

groundwater supplies at that location. That requires a 

well test, and a lot of times those well tests require 

permits. If they are discharging, you know, to an 

19 adjacent location, the permit will come from the RWQCB, 

20 a lot of times local regulations, excuse me, require 

21 permits for well tests. 

22 

23 

So in that case, the well test would not be 

required but for this larger development project. If 

24 the well test shows good results, it's reasonably 

25 foreseeable that the larger project will move forward. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

But the permitting agencies for that well test, they 

don't consider a second time the larger project, because 

it's already being handled by the lead agency for that 

project. So that's a situation that we've seen as well. 

We talked about the issue with decommissioning 

versus staying in the ground. And this is the area I 

think that's gray. There's no case law that we can 

point to specifically to say this is not piecemealing 

when this is allowed. I think that the reason we 

10 disclosed it in the MND was, again, full disclosure, 

11 disclose to the public, tell them everything that could 

12 happen. 

13 Decommissioning of the well would -- would help 

14 the piecemealing defense if it were raised. But it 

15 would also result in greater environmental effects, 

16 because Cal-Am would be forced to come again and drill 

17 another well at the same location, you know, when the 

18 larger project comes back around. So I think it's 

19 

20 

21 

22 

23 

24 

25 

reasonable to assume that CEQA, you know, may not be 

interpreted in a manner that would -- excuse me -- that 

would be damaging to the environment. I think it's an 

argument that common sense would say leaving the well in 

the ground and allowing Cal-Am to avoid future 

additional environmental effects is a good approach. 

Councilmember Morton mentioned the first step 
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1 and the second step of the project being the bore holes 

2 and the test well. For clarity, those were the first 

3 and second steps of the Hydrogeologic Working Group's 

4 work plan, which is an independent body, you know, 

5 looking at the larger project. Those are not proposed 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

by Cal-Am. Cal-Am would most likely rather not do them 

because they are expensive. 

I think that the test well does have 

independent utility. I think its independent utility is 

based on its feasibility study. Its utility is not to 

provide water, which is the purpose of the larger 

project. Its independence is in doing the testing and 

providing that data. 

And I think, finally, I wanted to make a point 

on if you didn't allow this type of an activity to go 

forward without looking at the larger project, no one 

would really win. In every event where a feasibility 

study is needed to provide data that's essential to a 

larger project, if you couldn't do that without 

encompassing the impacts of the larger project and 

allowing that information to be gathered ahead of time, 

then in every instance you would just be faced with an 

environmental document and a project in front of you 

without the best information. So I think that's why 

25 CEQA does carve out exceptions for feasibility studies, 
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1 and that's why this approach has been taken 

2 historically, it's because the purpose of CEQA is to 

3 provide the best information available to the decision 

4 makers and to the public when they are deciding on a 

5 

6 

project. 

MAYOR DELGADO: Emily, can you speak to the Bay 

7 Delta Conservation Plan project or the Municipal Water 

8 District of Orange County's MND for their slant test 

9 well? 

10 EMILY CREEL: I'm not intimately familiar with 

11 that project, but I know that they did look at the slant 

12 well alone, and they prepared an MND, and it was 

13 certified, and they went forward with the slant test 

14 

15 

well. 

MAYOR DELGADO: Do you know of any major 

16 differences where that would not be piecemealing, but 

17 what we're talking about tonight would be piecemealing? 

18 EMILY CREEL: I see no differences. And, in 

19 fact, as was mentioned last night, that project was on 

20 the beach, on a very publicly used beach and in very 

21 close proximity to a river outlet into the ocean and 

22 there were some sensitive, you know, resources in that 

23 area as well. 

24 

25 

MAYOR DELGADO: Kathy, did you have something? 

KATHY JENSEN: Just a couple of points. That 

000232 

Monarch Court Reporting (831) 373-2160 229 



Audio Transcript Marina City Council 9/4/14 

1 first study that was sent to us today, it does involve 

2 borings and what I would call standard types of testing, 

3 like our boring holes, and so I think to me that's -- I 

4 don't even know that a Mitigated Neg Dec is necessary. 

5 MAYOR DELGADO: Which study is that, the Bay 

6 Delta Plan? 

7 KATHY JENSEN: The Bay Delta one. I opened 

8 that today and took a look at it. And the nature of the 

9 things that they were doing were borings, those types of 

10 things which are definitely, you know, not subject to 

11 CEQA at all. 

12 MAYOR DELGADO: They are less substantial than 

13 test slant wells. 

14 KATHY JENSEN: Yes, they are less substantial. 

15 And I wanted to point out, not to make this more 

16 confusing, but CEQA actually exempts completely 

17 feasibility studies. And there's a statutory exemption 

18 for feasibility studies, and it specifically says 

19 projects involving only feasibility or planning studies 

20 for the possible future actions which the agency has not 

21 approved, adopted or funded, does not require the 

22 preparation of an EIR or a negative declaration but does 

23 require the consideration of environmental factors. And 

24 it says -- then there's also a categorical exemption for 

25 information gathering. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

So CEQA definitely provides for and lets you do 

information gathering. T~at's really not an issue. So 

I mean, I think it's a little bit of an unusual 

situation where you -- the information gathering leaves 

behind a piece of -- what could become a piece of the 

bigger project. 

But I wanted to just kind of reiterate what the 

standard is. Is it a reasonably foreseeable consequence 

of this slant well project that the bigger project is 

10 carried out? That's -- is it, or is this a consequence 

11 of that? I mean, really it is a little chicken and 

12 egg-ish, and it really comes down to your judgment on 

13 whether or not you think that the larger project is a 

14 consequence of this action. You know, I struggle with 

15 this, in all honesty. 

16 

17 

18 

19 

MAYOR DELGADO: So, Kathy, wouldn't that key 

question have been on the table in Orange County? 

KATHY JENSEN: Yes. I mean, I don't know. 

all honesty, I don't know what they did. I wasn't 

In 

20 involved in that project. The fact that something has 

21 been done and not challenged, you know, it's 

22 interesting. But what we -- as attorneys, what we look 

23 at are what are the published cases out there. 

24 Sometimes we even look at unpublished cases just to get 

25 an idea. But we haven't seen anything that is 
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1 equivalent of this. 

2 We do have -- there are definitely cases 

3 involving exploratory drilling, actual drilling where 

4 they have said that it's not necessary when you are 

5 doing the exploratory drilling to analyze the production 

6 impacts. But in those situations they have kind of gone 

7 on to say because you are in a situation until you do 

8 that exploratory drilling can you even really assess the 

9 impacts of the production. So trying to apply that here 

10 is very complicated because what we've heard is that 

11 they are going ahead and they are preparing an EIR on 

12 the larger project, but they are planning on not 

13 finalizing it until they get the test data from these 

14 wells. So it's a very -- it's a complicated issue. 

15 I do want to point out also that after the 

16 meeting last night I was approached and I was reminded 

17 that of the pieces that would be going in, the physical 

18 components of this slant test well, not all of them 

19 would ultimate -- even if you decided to approve their 

20 retention and they didn't decomission, it wouldn't be 

21 the whole thing that would be used, but it would be, as 

22 Councilmember Morton pointed out, you know, the one 

23 structure. 

So it's a gray area. I really think it's 24 

25 something that's within your judgment to decide. You 
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1 know, I think on the practical side of things if you 

2 don't approve it, they will be faced with preparing the 

3 larger EIR without knowing the feasibility -- this is 

4 really key -- without knowing the feasibility of one of 

5 the locations. 

6 MAYOR DELGADO: All right. All right. Let's 

7 go to Councilmember Brown. 

8 COUNCILMEMBER BROWN: Thank you, Mayor. 

9 So, Kathy, continuing on with this, in essence, 

10 are you saying that at least according to the published 

11 or unpublished case law you've seen with regard to 

12 exploratory oil drilling, one does not, in order to 

13 satisfy CEQA, have to do an EIR on what happens if the 

14 exploratory oil drilling pans out and, therefore, 

15 there's going to be a whole field of oil wells? 

16 KATHY JENSEN: There's been at least three 

17 cases that I can think of that have dealt with that 

18 issue and have concluded that it wasn't necessary. And 

19 in two of those three cases, the determination was made 

20 because the impacts of the production couldn't be 

21 determined without the exploratory happening. 

22 And in the third one, the Brentwood case, they 

23 concluded that because the thing -- the borings that 

24 they were doing, based upon the history of the city 

25 doing them, only about 45 percent of those were 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

successful, so they really thought it wasn't -- the 

court used that analysis saying that 45 percent of the 

time they lead to nothing, therefore, it didn't 

wasn't probable. 

So we don't have those kind of statistics to 

deal with. So you're in a little bit of a gray area, 

but I feel comfortable with you making either decision. 

You know, you -- it's really your judgment, whatever you 

all feel in your own independent judgment as to whether 

or not -- you know, that basic question of whether or 

not it's a foreseeable consequence of -- is the bigger 

project a foreseeable consequence of this project, 

that's really the key lssue. 

COUNCILMEMBER BROWN: Well, how is -- you know, 

15 if we have this case law that deals with not requiring 

16 an EIR for a bigger project when we're only looking at 

17 an exploratory oil well 

18 KATHY JENSEN: How does it differentiate? 

19 

20 

21 

COUNCILMEMBER BROWN: -- how does it differ 

when you are drilling for water instead of oil? 

KATHY JENSEN: Well, I look at those cases and 

22 differentiate them to some degree in my mind by the fact 

23 that the EIR is being prepared without that data. And 

24 at least two of those cases, that was not the case. The 

25 court made a big deal that you could not -- in those 

000237 

Monarch Court Reporting (831) 373-2160 234 



Audio Transcript Marina City Council 9/4/14 

1 

2 

3 

4 

5 

6 

situations, their understanding was it could not be 

analyzed. So that's a little bit different. 

And again with that other-- there's also 

another case from 1977 where a production or an 

exploratory well was struck down because it didn't 

analyze the impacts of the pipeline that would be 

7 necessary to move the oil if, in fact, it was 

8 successful. So the cases are not always consistent, and 

9 some of them are older, but -- you know, but there are 

10 definitely cases out there. They don't exactly fit our 

11 scenario. 

12 And the cases aren't really clear with that 

13 exploratory drilling if the actual drilling -- the 

14 temporary drilling ultimately would become the permanent 

15 drilling. I can't tell that from reading the cases. 

16 COUNCILMEMBER BROWN: Okay. Thank you. Now, 

17 if I could step back and go into a different area. 

18 Aside from the piecemealing issue, not looking 

19 at the piecemealing issue, is it correct that our role 

20 here is that we are supposed to determine whether there 

21 is substantial evidence, that there is a fair argument 

22 in support of there being the possibility of substantial 

23 environmental effects? 

24 

25 

KATHY JENSEN: That's correct. 

COUNCILMEMBER BROWN: Okay. So we're supposed 
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1 to look at the question of whether there is -- there are 

2 arguments -- in addition to the arguments in this 

3 Mitigated Negative Declaration, we're supposed to look 

4 at other arguments that are made by members of the 

5 public and in documentation, correct? 

6 KATHY JENSEN: I would not use the word 

7 "arguments." I would say has there been substantial 

8 evidence submitted outside of that that raises an issue. 

9 Because, remember, unsupported argument does not 

10 constitute substantial evidence. 

11 COUNCILMEMBER BROWN: And you said we could 

12 reject as not credible testimony or purported evidence 

13 by somebody who is arguing, but they are arguing 

14 something outside their field of expertise, correct? 

15 

16 

17 

18 

19 

20 

21 

KATHY JENSEN: Correct. 

COUNCILMEMBER BROWN: Have we heard from any 

hydrologists or geologists to the effect that there is 

the possibility of environmental harm? 

KATHY JENSEN: Not that I can recall. 

COUNCILMEMBER BROWN: Okay. Thank you. 

MAYOR DELGADO: Before you go, we still have 

22 other questions, I think. 

23 We'll go to Councilmember Morton ln just a 

24 second. 

25 Councilmember Amadeo, did you have anything at 
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1 this time. 

2 COUNCILMEMBER AMADEO: No, I don't have any 

3 questions. You guys are covering it quite well. 

4 MAYOR DELGADO: Okay. Councilmember Morton, 

5 did you have more? 

6 COUNCILMEMBER MORTON: Not at this time. 

7 MAYOR DELGADO: Okay. Kathy, you stated CEQA 

8 exempts feasibility studies for possible future 

9 projects. Are these test slant wells proposed 

10 feasibility studies for a possible future project? 

11 KATHY JENSEN: I don't think they fit -- I 

12 don't really think they fit exactly into the concept of 

13 a feasibility study. I think of a feasibility study as 

14 not involving that type of, you know, well installation. 

15 It is -- again, I don't know of any cases that 

16 deal with -- specifically with what types of physical 

17 activities can go into a feasibility study. 

18 MAYOR DELGADO: So the definition of 

19 feasibility study is not well-defined? 

20 KATHY JENSEN: There's no definition of 

21 feasibility study in CEQA. 

22 MAYOR DELGADO: But CEQA exempts feasibility 

23 studies but doesn't have a definition for them? 

24 

25 

KATHY JENSEN: That's correct. 

MAYOR DELGADO: Okay. So an exemption means 
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1 you can do a categorical exemption, you don't even have 

2 to go an MND? 

3 

4 

5 

6 

7 

8 

9 

10 

KATHY JENSEN: Correct. 

MAYOR DELGADO: So we're not talking tonight 

about using CEQA's exemption? 

KATHY JENSEN: No. I was trying to make a 

point that CEQA encourages data collection feasibility. 

MAYOR DELGADO: Right. So we could be arguing 

tonight that it's a feasibility study, and it could be a 

categorical exemption to cover it, but we're not--

11 we're not arguing that. 

12 KATHY JENSEN: We're not. We are certainly 

13 more conservative than that. 

14 MAYOR DELGADO: Right. So something that is in 

15 the realm of feasibility study, sounds like it's 

16 ambiguous because there is no definition, we have 

17 treated with a MND. 

18 KATHY JENSEN: And obviously other slant wells, 

19 

20 

21 

22 

test wells have been done that way as well. 

MAYOR DELGADO: Okay. 

KATHY JENSEN: Such as Dana Point. 

MAYOR DELGADO: All right. So the one thing 

23 that worries me is this key question that you mentioned 

24 last night, and you talked about it and beat it up like 

25 a dead horse tonight: Is it a foreseeable consequence 
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1 of the test slant wells that a desal project would 

2 follow? Of course, that's the purpose of their--

KATHY JENSEN: Consequence, though. Keep in 

mind the word "consequence." 

MAYOR DELGADO: Right. The consequence of a 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

successful test slant well -- a foreseeable consequence 

of a successful test slant well is that it would be 

turned into a production well for a desal. Nobody would 

be surprised if that happened, because that's the whole 

point of doing the test slant well. 

So I mean if that's a question key question and 

it's "yes" or "no," to me it's a definite "yes". But 

13 then you mentioned that the judges in another case said 

14 having a 45 percent chance does not mean it's a 

15 foreseeable consequence. And to me if four and a half 

16 times out of ten something happens, you can foresee it 

17 happening again, so that's why I'm confused about this 

18 

19 

20 

21 

22 

key question. 

KATHY JENSEN: It is a perplexing question. 

wish I could give you a definitive answer. I can --

MAYOR DELGADO: Okay. 

KATHY JENSEN: There's a lot of facts, and it 

23 ultimately ends up with your judgment. 

24 

25 

MAYOR DELGADO: 

on this fair argument. 

Okay. So my next question is 

We have a thick MND document 

I 
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1 that has a lot of expert analysis in it supporting an 

2 MND. And the question I've heard from those opposing 

3 

4 

5 

6 

7 

8 

9 

10 

this project is that, including Chip, the CEQA counsel 

for MCWD, that the opposing arguments meet the fair 

arguments standard. But I think I've heard you and 

Councilmember Brown just a few minutes ago saying that 

there's been no evidence presented by experts in the 

last day and a half or in the documents that have been 

submitted to us that I itemized last night that include 

substantial evidence that would meet the fair argument 

11 standard; is that right? 

12 KATHY JENSEN: I think that is correct. 

13 MAYOR DELGADO: Okay. 

14 KATHY JENSEN: With regard to the analysis that 

15 was done, you know, calling into question the 

16 conclusions that are in that document. 

17 MAYOR DELGADO: Okay. Well, I sort of would 

18 like to ask other counsel in the room that may disagree 

19 with you if there is any-- or maybe I'll ask Council. 

20 Council, are you aware of any substantial 

21 evidence provided in the record, oral or written, that 

22 you find to meet the fair argument standard of being 

23 substantial evidence provided by an expert in their 

24 field? 

25 COUNCILMEMBER MORTON: I believe the 
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1 indications from Marina Coast Water District has filed 

2 their multiple letters objecting to this project 

3 identifying the extraction from the area will impact 

4 their water rights, the extraction is going to 

5 potentially increase the saltwater intrusion. 

6 When you look at -- I'm now looking at our 

7 staff report. 

8 MAYOR DELGADO: Which document were you 

9 mentioning had those arguments about extraction 

10 affecting water rights and saltwater intrusion being 

11 increased? 

12 COUNCILMEMBER MORTON: Well, what I'm looking 

13 at is the comments that were also made on page 89 and 90 

14 of our staff report where the problems the correction 

15 is money for increased cost of pumping is what the 

16 Mitigated Negative Declaration says, but there is no 

17 correction for saltwater intrusion or reduction in 

18 freshwater. 

19 MAYOR DELGADO: Can we take that? Because if 

20 you go to other points, can you keep the other points in 

21 

22 

mind? 

23 points. 

24 

COUNCILMEMBER MORTON: Well, those are my main 

MAYOR DELGADO: So let's deal with that last 

25 point that's on 89 and 90. 
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1 COUNCILMEMBER MORTON: Yes, that two 

2 foreseeable injuries were identified as no cure provided 

3 for reduction in freshwater or correction of saltwater 

4 intrusion, that the one correction was covering the cost 

5 for increased pumping cost if you reduced the or lowered 

6 the groundwater table, as I understand that. 

7 MAYOR DELGADO: So, firstly, are those comments 

8 by MCWD, do they meet the fair arguments substantial 

9 evidence by an expert in their field standard on page 89 

10 and 90? 

11 KATHY JENSEN: Well, 89 and 90, I think those 

12 are our responses. 

13 

14 

COUNCILMEMBER MORTON: Right. They are. 

EMILY CREEL: I'm sorry, what's the MCWD's 

15 assertion? 

16 COUNCILMEMBER BROWN: It's on 81 and 82, 83, 

17 

18 

84. 

MAYOR DELGADO: I thought we were 89 and 90. 

19 COUNCILMEMBER BROWN: Well, that's their 

20 answers. 

21 

22 

23 on --

24 

25 81. 

COUNCILMEMBER MORTON: That's their answers. 

COUNCILMEMBER BROWN: But the MCWD assertion is 

COUNCILMEMBER MORTON: Yes, their letter page 
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1 

2 

3 

4 

5 

6 

7 

COUNCILMEMBER BROWN: 81 and 82. 

COUNCILMEMBER MORTON: It's hard to go back and 

forth. 

COUNCILMEMBER BROWN: Yeah. 

MAYOR DELGADO: So they are saying that the 

slant test well pumping itself could have a significant 

impact on the Salinas Valley Groundwater Basin. That's 

8 on page 82. 

9 KATHY JENSEN: I start out with this letter 

10 

11 

12 

that it's executed by Brian Lee. I don't know anything 

about Brian Lee. Is he an engineer? I don't know. 

COUNCILMEMBER MORTON: Brian Lee is an 

13 engineer. He's here, so let's get --

14 KATHY JENSEN: I don't know what his hydrology 

15 background is, so I would start from that. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MAYOR DELGADO: So we can call him, we could 

ask him. I mean if that's a major point, it seems like 

we would answer that question. That's a good question. 

Brian, can you come on up, please? Tell us 

your Social Security, where you were born. 

COUNCILMEMBER MORTON: Your passwords. 

BRIAN LEE: Mayor Delgado, Councilmembers, 

thank you very much. I want to start by saying I would 

never consider myself an expert at anything. So just 

make that very clear. It's up to everyone else to make 
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1 that decision. 

2 

3 

I am a civil engineer. I have been practicing 

for almost 20 years now in the water industry. I have 

4 experience with a number of water wells, having been on 

5 the design team and the construction team for no less 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

than six. So I have experience in groundwater in the 

San Lorenzo Valley, which is down in San Diego County, 

City of Oceanside, looking at aquifer storage and 

recovery down there. 

report for that. 

I was on a team that prepared a 

And the concerns I have that maybe go into a 

little bit more layman's terms in that regard is that 

desalination is not an all-or-nothing prospect. 

Everybody would rather desalination brackish water away 

than seawater. 

MAYOR DELGADO: Brian, I want to interrupt 

you --

BRIAN LEE: No problem. 

MAYOR DELGADO: -- because we wanted your 

qualifications to find out if you qualified as an 

expert. 

BRIAN LEE: Fair enough. 

MAYOR DELGADO: And I'm sorry to put you 

through this. 

BRIAN LEE: No problem. 
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1 MAYOR DELGADO: And then we're going to look at 

2 these comments. And you can stay standing because we 

3 might have more questions. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

field? 

But, Emily, is Brian Lee an expert in his 

KATHY JENSEN: Kathy, you mean? 

MAYOR DELGADO: I'm sorry, Kathy. 

KATHY JENSEN: Yes, he is. 

MAYOR DELGADO: Okay. So in his June 17th 

letter on page 81 and 82, he argues some points. 

those --

So do 

KATHY JENSEN: I was looking at the comment 

that was related to those other pages that you were 

referring to, which was comment number 4. So on 81 

MAYOR DELGADO: It's also comment number 3 that 

slant test well pumping itself could have a significant 

impact on Salinas Valley Groundwater Basin. 

KATHY JENSEN: I think we've addressed that 

issue. 

MAYOR DELGADO: But when experts disagree and 

21 they have a fair argument that meets the fair argument 

22 standard, I heard last night that we're to take this to 

23 a full EIR. 

24 KATHY JENSEN: Why don't you -- if you want to 

25 respond on number 3? 
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MAYOR DELGADO: Thank you, Brian. 1 

2 EMILY CREEL: So I want to cite a CEQA section. 

3 It's in the CEQA statute. It is also repeated in the 

4 CEQA guidelines, and I think it will be helpful. The 

5 existence of public controversy 

6 MAYOR DELGADO: What was the section, I'm 

7 sorry, Emily? 

8 EMILY CREEL: This is Public Resources Code 

9 Section 21082.2. And it's also CEQA Guidelines Section 

10 

11 

15064. 

COUNCILMEMBER MORTON: And the one on 

12 controversy is subsection --

13 

14 

EMILY CREEL: 21082.2(b) as in boy. 

COUNCILMEMBER MORTON: And in section 15064, 

15 it's paren 4. I believe it's F(4). 

16 EMILY CREEL: It is --

17 COUNCILMEMBER MORTON: F(4). 

18 EMILY CREEL: Yes, F(4). Thank you. 

19 So both of those sections state the existence 

20 of public controversy over the environmental effects of 

21 a project will not require preparation of an EIR if 

22 there is no substantial evidence before the agency that 

23 the project may have a significant effect on the 

24 environment. 

25 So the question is here: Do you have public 
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1 controversy? Do you have opposition to the project? Or 

2 do you have factual evidence? 

3 And I think our position is that the MCWD and 

4 other members of the public and other organizations have 

5 provided comments on the project, and there is 

6 opposition to the project, but those comments are their 

7 assertions that there will be impacts, but there is no 

8 substantial evidence underlying those assertions. 

9 MAYOR PRO-TEM O'CONNELL: Mr. Mayor, if I may? 

10 MAYOR DELGADO: Yes. Are you -- I forget who 

11 we were with. Was it me or was it with you, Gail? Are 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you done? 

COUNCILMEMBER MORTON: 

MAYOR DELGADO: Okay. 

Councilmember O'Connell? 

It was with you. 

I'm done for now. 

MAYOR PRO-TEM O'CONNELL: Yes, I read this into 

the record last night, and if I may read it again. 

says: 

"If a lead agency is presented with a 

fair argument that a project may have a 

significant effect on the environment, the 

lead agency shall prepare an EIR even 

though it may also be presented with other 

substantial evidence that the project will 

have a significant effect." 

It 
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20 
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22 

23 

24 

EMILY CREEL: So, again, this is further 

interpreting what a fair argument means. 

MAYOR PRO-TEM O'CONNELL: Right. 

EMILY CREEL: And CEQA requires a fair argument 

to be supported by some type of evidence. It can't just 

be, you know, claims made in a comment letter. 

MAYOR DELGADO: But he just -- he just read 

that it could be unsubstantiated evidence. 

EMILY CREEL: Can you cite that statute section 

for me? 

MAYOR PRO-TEM O'CONNELL: I'm reading it out of 

the staff report on page 3 of-- I believe it's on page 

3 of the staff report. Bear with me a moment. 

Well, it's on page 3 and 4 of the IS/MND up 

near the top. There's a quote at the bottom, and then 

there's a quote at the top. The one that goes from 3 to 

4 says: 

"If there is a disagreement among expert 

opinion supported by facts over the 

significance of an effect of the environment, 

the lead agency shall treat the effect as 

significant and shall prepare an EIR." 

I was just told that Mr. Lee is considered to 

be an expert. The documents that he submitted to us 

25 certainly, in my opinion, based on the fact that he has 

000251 

Monarch Court Reporting (831) 373-2160 248 



Audio Transcript Marina City Council 9/4/14 

1 been declared an expert after the question was asked, 

2 that certainly sets forth a fair argument that we should 

3 address and take an EIR. 

4 I mean, we can play all day and go down the 

5 letter and read little comments and question it, and we 

6 can be here till eleven o'clock or twelve o'clock again. 

7 But the fact of the matter is that based on the fact 

8 that he was just determined to be an expert and he has 

9 submitted documents expressing his concern that it may 

10 be a significant effect on the environment, we should 

11 move ahead. And CEQA seems to say that we must move 

12 ahead to an EIR. 

13 So we were here till midnight last night. So 

14 the way we're going right now, we're probably going to 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

be here until ten o'clock. In my opinion, we shouldn't 

have to be. But I'm still open to more discussion, but 

it's starting to get to the point where we are starting 

to pick words one at a time. 

So do you still stand by your position that 

he's considered to be an expert? So I -- thank you. 

Thank you, Mr. Mayor. 

MAYOR DELGADO: Thank you, Frank. 

COUNCILMEMBER MORTON: I just want to make sure 

that you are answering audibly for everybody to hear. 

Because I just see you shaking your head. So the answer 
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1 was "yes." 

2 KATHY JENSEN: Well, what I was -- I was going 

3 to just explain my thought on looking at M3, that 

4 comment 3. There's a general statement at the beginning 

5 of it that the pumping could have an effect. 

6 

7 

8 

9 

10 report. 

MAYOR DELGADO: 

KATHY JENSEN: 

MAYOR DELGADO: 

KATHY JENSEN: 

I'm trying to 

When you say "M3" 

It's their MCWD-3. 

Okay. 

It's on page 82 of the staff 

look at the specific comments 

11 that you are looking at and saying is this substantial 

12 evidence. 

13 What I see in that comment is a general 

14 statement at the beginning that the slant well could 

15 have an -- or could have an impact on the groundwater 

16 basin, but it quotes the neg dec, then it has nothing 

17 more than what I'll call statistical analysis about what 

18 that means. 

19 Then I don't see a connection of, you know, 

20 they are saying, well, that would be a certain amount of 

21 percentage. To me that is interesting information, but 

22 it doesn't then say, you know, you don't have somebody 

23 then saying that because of this statistical stuff, now 

24 you go back and it will be an impact. We have the data 

25 that it isn't. So I would consider this 
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1 unsubstantiated, even though it's coming from an expert. 

2 You can go through these -- this is a general 

3 statement followed by quoting the document and just 

4 calculations about percentages. To me, that doesn't 

5 translate into an impact. 

6 COUNCILMEMBER BROWN: Okay. May I ask a 

7 question, Mayor? 

8 Well, if you look at Marina Coast Water 

9 District, General Manager Brian Lee's letter, I think 

10 what you are saying is that, well, he's making 

11 statements, but he hasn't submitted what's behind the 

12 statements. But isn't that also true with the Mitigated 

13 Negative Declaration? I mean aren't you -- aren't 

14 

15 

16 

17 

18 

19 

20 

you --

KATHY JENSEN: We do have hydrology studies. 

There are technical studies that wrap up the 

conclusions. 

COUNCILMEMBER BROWN: But they are not 

presented here, just as Mr. Lee's supporting documents 

for making his statements aren't presented here. Isn't 

2l that kind of a double standard? 

22 KATHY JENSEN: Well, they are presented in the 

23 Mitigated Neg Dec as appendices. They are part of the 

24 studies that are -- they are not part of the staff 

25 report. 
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1 MAYOR DELGADO: Right. I just want to mention 

2 one example. The March 19th memorandum from ESA PWA, it 

3 has substantial evidence regarding erosion studies that 

4 were done for this MND. And I think that's the kind of 

5 evidence you are talking about 

6 KATHY JENSEN: Correct. 

7 MAYOR DELGADO: -- we haven't gotten in 

8 opposing arguments? 

9 MAYOR PRO-TEM O'CONNELL: Mr. Mayor --

10 Mr. Mayor, if I may? 

11 MAYOR DELGADO: Yes. 

12 MAYOR PRO-TEM O'CONNELL: Again, looking at the 

13 bottom of page 3 and the top of 4 of the IS/MND, it 

14 says: 

15 "If there is disagreement among expert 

16 opinion supported by facts over significance 

17 of the effect of the environment, the lead 

18 agency shall treat the effect as significant 

19 and shall prepare the EIR." 

20 

21 

22 

23 

24 

25 

MAYOR DELGADO: Where is that, Frank? I want 

to read along with you. 

MAYOR PRO-TEM O'CONNELL: I'm looking at bottom 

of page 3, I believe, of the IS/MND. 

MAYOR DELGADO: Okay. I'm with you. 

MAYOR PRO-TEM O'CONNELL: And the top of 4. If 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

there is -- are you there? 

MAYOR DELGADO: Yes. Thank you. 

MAYOR PRO-TEM O'CONNELL: "If there is a 

disagreement among expert opinion" -- and obviously 

Mr. Lee's considered to be an expert and he disagrees 

with other documentation that's been I provided to us 

"supported by facts over significance of the effect on 

the environment, the lead agency shall treat the effect 

as significant and shall prepare an EIR." 

KATHY JENSEN: I think the key language that I 

would point to is "supported by facts." 

MAYOR PRO-TEM O'CONNELL: No. I would point 

13 out the fact THAT there is a disagreement among expert 

14 opinion. If there is a disagreement among the expert 

15 opinion, are we now being asked to determine whether or 

16 not the facts that are being presented by one expert 

17 against the other expert, one's significant and one's 

18 not? Why don't we just consider the fact that there's a 

19 disagreement between experts? If there is a 

20 disagreement between experts, then we just say let's go 

21 on with the MND, then what we're possibly opening up 

22 ourselves to is not treating this in the proper manner 

23 and making a decision and being cautious, especially 

24 when we have MCWD which provides the water to us --

25 COUNCILMEMBER MORTON: Right. 
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1 

2 

3 

4 

5 

MAYOR PRO-TEM O'CONNELL: 

that's opposing this being done. 

-- being the one 

So I think we 

KATHY JENSEN: Well, it's up to you to 

determine that. 

MAYOR PRO-TEM O'CONNELL: I understand that. 

6 appreciate that. 

7 KATHY JENSEN: And I come back to what is 

8 substantial evidence. It can be expert opinion. But 

9 the opinions it's not enough for an expert just to 

10 say something. You have to have some explanation for 

11 it. And if you accept the explanation for it in their 

12 letters, that's your decision to make. 

13 

14 

15 

16 

17 

MAYOR PRO-TEM O'CONNELL: I understand. I 

didn't mean to argue with you. 

some of the frustration 

I'm just pointing out 

KATHY JENSEN: It's what I do for a living. 

MAYOR PRO-TEM O'CONNELL: -- that's been 

18 sitting here. Thank you. 

I 

19 MAYOR DELGADO: Emily, we'll ask you some more. 

20 

21 

22 

Gail, did you have something? 

COUNCILMEMBER MORTON: No. Frank made my point 

that this is our water provider, the expert of our water 

23 provider, and our water provider that does testing, does 

24 work in the Salinas Valley Groundwater upon which he is 

25 basing an opinion that I think would give weight to the 
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1 

2 

Marina Coast Water District. 

MAYOR PRO-TEM O'CONNELL: If I may, I will just 

3 call for the question, if it's appropriate at this time. 

4 

5 

6 

MAYOR DELGADO: Okay. I had some more 

questions and disagreements, but a call for the question 

requires a vote. All those in favor of calling for the 

7 question, please say "aye." 

8 

9 

(Response.) 

MAYOR DELGADO: All those opposed, please say 

10 "no." 

11 

12 

13 

14 

15 

(Response.) 

MAYOR DELGADO: So that call for the question 

passes with Delgado and Brown dissenting. 

So we have a motion on the floor, and that is 

the alternative resolution. Gail, can you repeat the 

16 motion, please? 

17 

18 it. 

COUNCILMEMBER MORTON: I've got to go back to 

19 The resolution of the City Council is a motion 

20 to adopt a resolution of the City Council on the appeal 

21 disapproving a Mitigated Negative Declaration and 

22 denying the Coastal Development Permit, CDP 2012 --

23 2012-05 for the California-American Water Slant Test 

24 Well Project located at CEMEX's Lapis Road property. 

25 And, in particular, that the project proposes 
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the construction, temporary operation, and 

decommissioning of a slant test well, up to four 

monitoring well clusters and related infrastructure. 

The purpose of the project is to gather technical data 

related to potential hydrogeological water quality 

effects of the proposed MPWSP. In this proposal, it 

uses the initials MPWSP. I'm going to call it the desal 

project because it's easier to say and that's what it's 

referring to. 

The project is estimated to occur over a period 

11 of two to three years. However, the CPUC in October 

12 issued a notice of preparation of Environmental Impact 

13 Report for the desal project, and based upon the CPUC 

14 stated schedule, CPUC plans to release and certify the 

15 EIR for the entire project prior to the completion of 

16 the testing phase of the project. And even though the 

17 project currently proposes decommissioning of the test 

18 well after the testing, the project would involve the 

19 installation of infrastructure that ultimately would 

20 become -- could become part of the desal project if 

21 certain future approvals were granted. 

22 This is to avoid the potential piecemealing or 

23 segmentation of the project. The City required that 

24 once constructed and operated for a maximum of 24 

25 months, the slant well would be decommissioned in 
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1 accordance with the regulations of the California 

2 Department of Water Resources. 

3 And whereas, recently concerns have been raised 

4 by members of the public and by other public agencies 

5 including Marina Coast Water District, that given the 

6 large capital investment associated with the project 

7 infrastructure, it is unlikely that the project that 

8 the facilities associated with the project will be 

9 decommissioned and it's likely the applicant will be 

10 seeking to utilize the infrastructure for the desal 

11 project. 

12 Whereas, the City Council finds that the 

13 project is very closely related to the desal project, 

14 and for the purposes of CEQA the project is part -- this 

15 project, the slant wells, is part of the larger desal 

16 project. 

17 Whereas, the Initial Study and Mitigated 

18 Negative Declaration prepared for the project in May 

19 2014 focuses solely on the project, the slant test well, 

20 and does not and was not intended to assess the impacts 

21 of the larger desal project. 

22 And whereas, the project may be the first step 

23 towards the future development of the desal project, and 

24 that project would not have been proposed in the 

25 absence -- this project, the slant wells, would not have 
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1 been proposed in the absence of the larger desal 

2 project. 

3 And whereas, a 30-day public review period for 

4 the negative dec was established --

5 MAYOR DELGADO: Excuse me, Gail. Do you find 

6 it necessary to read the whole resolution? Do you want 

7 

8 

9 

10 

to? 

COUNCILMEMBER MORTON: 

MAYOR DELGADO: Okay. 

COUNCILMEMBER MORTON: 

I do. 

Please proceed. 

I do, because I want to 

11 be sure that everybody is understanding why. 

12 

13 

MAYOR DELGADO: Okay. 

COUNCILMEMBER MORTON: I think it's imperative 

14 that we all understand why. 

15 

16 

17 

18 

19 

20 

MAYOR DELGADO: Thank you. 

COUNCILMEMBER MORTON: Sorry. I'm going as 

fast as I can. I have skipped over portions. 

MAYOR DELGADO: Take your time. We have all 

night. 

COUNCILMEMBER MORTON: A total of eight comment 

21 letters were received, seven from regulatory and 

22 permitting agencies: Monterey County Environmental 

23 Health Bureau, Monterey County Water Resources Agency, 

24 California Land Sales Commission, Monterey Bay Unified 

25 Air Pollution Control District, Marina Coast Water 
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1 District. Monterey Regional Water Pollution Control 

2 Agency, and the State Mining and Geology Board, and one 

3 letter from a non-agency organization, the Ag Land 

4 Trust. And there's additional correspondence relating 

5 to the project that we have received which are in the 

6 totality of the record. 

7 Whereas, based upon all of the above 

8 considerations -- it does say the Planning Commission 

9 declined to approve or declined to disprove. 

10 Whereas, based upon all the above 

11 considerations, the City Council finds that prior to 

12 considering the test slant well project, it needs to 

13 have sufficient information regarding the environmental 

14 effects of not only the slant well project, but also the 

15 desal project. And due to its limited scope, the 

16 Mitigated Negative Declaration does not provide the 

17 requirement-- the required information. 

18 Therefore, be it resolved, the City of Marina 

19 rejects and disapproves the Mitigated Negative 

20 Declaration and disapproves the Coastal Development 

21 Permit for the California -- Cal-Am Water Slant Test 

22 Well Project at the CEMEX property. 

23 

24 

25 

read it. 

That's the motion. Thank you for letting me 

MAYOR DELGADO: That's your right. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Okay. Can we have a roll call vote, please? 

THE CLERK: Councilmember Amadeo? 

COUNCILMEMBER AMADEO: No. 

THE CLERK: Councilmember Brown? 

COUNCILMEMBER BROWN: No. 

THE CLERK: Councilmember Morton? 

COUNCILMEMBER MORTON: Yes. 

THE CLERK: Mayor Pro-tem O'Connell? 

MAYOR PRO-TEM O'CONNELL: Yes. 

THE CLERK: Mayor Delgado? 

MAYOR DELGADO: No. Okay. So that motion 

fails 3 to 2 with Mayor Pro-tem O'Connell and 

Councilmember Morton in favor. 

The reason I voted "no" is because I was cut 

off from further exploration of the facts, and so I'm 

not going to vote for something where I'm left with 

questions. 

So, Council, what is your pleasure? Would 

19 someone like to make a motion, or would you like to go 

20 back to discussions, which could take us another hour? 

21 

22 

23 

24 

25 

COUNCILMEMBER AMADEO: I would prefer a motion, 

but I'm not comfortable making the motion myself. 

don't think it's very clear over the phone. 

MAYOR DELGADO: Councilmember Brown? 

I 

COUNCILMEMBER BROWN: I would like to make a 
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1 motion, but I need -- I need a minute to go over this 

2 resolution and make the appropriate corrections. 

3 MAYOR DELGADO: Okay. I've been informed we no 

4 longer have a gag order from the call for the question. 

5 So, Dave, do you mind if I --

6 COUNCILMEMBER MORTON: Take a five-minute break 

7 while you do that? 

8 COUNCILMEMBER BROWN: Could we take a 

9 five-minute break? 

10 MAYOR DELGADO: Sure. We'll take a five-minute 

11 break. We'll start again at quarter till 9:00. 

12 UNIDENTIFIED FEMALE: Quarter till 8:00. 

13 

14 

15 

16 

(Recess.) 

MAYOR DELGADO: Nancy, are you still with us? 

COUNCILMEMBER AMADEO: Yes, I am. 

MAYOR DELGADO: Okay. David, have you had 

17 enough time? Or do you mind if I ask more questions 

18 while you keep working on it? 

19 COUNCILMEMBER BROWN: You can ask more 

20 questions. 

21 MAYOR DELGADO: So Mayor Pro-tem O'Connell, 

22 he's not with us yet. Does anyone know where he went? 

23 

24 

25 

Nancy, where did Frank go? 

COUNCILMEMBER AMADEO: Ha-ha. 

UNIDENTIFIED MALE: Is he there with you? 
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MAYOR DELGADO: All right. I don't see him. 1 

2 So I'll ask our CEQA attorney, Kathy. Mayor 

3 Pro-tem O'Connell was reading paragraph G on the bottom 

4 of page 3, and it says: 

5 "If there is disagreement among expert 

6 opinion supported by facts over the 

7 significance of an effect on the environment, 

8 the lead agency shall basically prepare an 

9 EIR." 

10 And I wasn't sure that Mayor Pro-tem O'Connell 

11 was focused on the "supported by facts" part or just the 

12 "disagreement among expert opinion." Because we 

13 definitely have disagreement among expert opinion. But 

14 where we have disagreement, I'm not sure if it's 

15 supported by facts. 

16 And so I'd like to ask Brian Lee to come back 

17 up and sort of let me know if you think that your 

18 assertions in your letter, which is a good letter, if 

19 they are supported by facts. 

20 BRIAN LEE: I do believe that the assertions in 

21 my letter are supported by facts, and I think that the 

22 discussion is what is the impact to the groundwater, 

23 it's not is there an impact to the groundwater. So I 

24 think the whole discussion itself supports my concerns 

25 that there will be an impact to the groundwater. 
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1 MAYOR DELGADO: Okay. So in the staff report 

2 on page 82, 83, I think, we had your letter. And on 

3 page 82 it says in your letter: 

4 "The slant test well pumping could 

5 have a significant impact on Salinas 

6 Valley Groundwater Basin." 

7 So I don't expect you to be superhuman and 

8 remember everything that was in that letter. But if we 

9 need to take the time, we will, I hope. My question is 

10 are there facts to support that, and what are those 

11 facts? 

12 BRIAN LEE: The facts are the history of the 

13 Salinas Valley Groundwater Basin and the amount of 

14 studying that's has gone into that basin, I think there 

15 are probably volumes in some offices in Salinas 

16 regarding the condition of the basin. 

17 It is overdrawn. There is significant seawater 

18 intrusion occurring. And anymore wells in that basin 

19 

20 

21 

will impact seawater intrusion. 

disputed. 

I don't think that's 

So the question becomes is it significant. 

22 don't think the MND has adequately addressed is it 

23 significant or not. 

I 

24 MAYOR DELGADO: Okay. So I hear some of your 

25 facts being that there is a long history of analyzing 
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1 this. There's probably volumes. 

2 The fact is there's probably volumes addressing 

3 this. The fact is the basin is overdrawn now, and I 

4 

5 

6 

7 

8 

9 

10 

guess you meant that there is another fact that more 

wells will further impact the seawater intrusion? 

BRIAN LEE: Correct. 

MAYOR DELGADO: Now, Kathy and Emily, I thought 

I heard Emily say last night that the fact is in the 

MND's opinion, that seawater intrusion, if there was an 

impact, it would be a positive one to lessen seawater 

11 intrusion, but it's so minuscule of an impact that it's 

12 

13 

14 

not really disclosed and that you don't believe that 

there's an impact in the negative. If there was an 

impact, it would be minusculely in the positive. Is 

15 that true? 

16 EMILY CREEL: That is true. And our evidence 

17 was studies conducted by the Hydrogeologic Working Group 

18 and also the State Water Board's report. 

19 MAYOR DELGADO: Okay. So when Brian Lee, an 

20 expert, espouses a fact being that the more wells that 

21 are drilled, any well that's drilled, basically, will 

22 exacerbate the overdrawn seawater intrusion, or the 

23 overdrawn draft, the overdrafting of our groundwater 

24 aquifers. 

25 So you heard the facts that he mentioned. What 
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1 

2 

3 

4 

5 

6 

7 

8 

do you think, do those qualify as facts by CEQA process? 

KATHY JENSEN: It's really hard to dissect all 

this and say does it? Is it? My own personal view is 

that's a conclusion. To say that any additional wells 

will, you know, injure, significantly injure, that's a 

broad statement. And the fact that there's -- it's been 

studied, to me it doesn't add up. 

Whether a court would find that it's-- you 

9 know, that it's -- again, you know we have a low 

10 threshold for MNDs, but that's the reality. 

11 MAYOR DELGADO: You mean low threshold, you 

12 mean we should be very conservative? 

13 

14 

15 

16 

17 

18 

19 

KATHY JENSEN: No. 

when you can do them. 

It is a low threshold of 

MAYOR DELGADO: I don't understand. I don't 

understand in which direction you mean to say low 

threshold. 

KATHY JENSEN: There's a low threshold to 

challenge them. The fair argument test is the --

20 MAYOR DELGADO: So it's easy to challenge. 

21 KATHY JENSEN: The easiest of all the 

22 challenges to make. 

23 MAYOR DELGADO: Okay. 

24 KATHY JENSEN: And the question of whether the 

25 statements just made is substantial evidence, I don't 
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1 know the reports that he's relying upon. Maybe there's 

2 a report that says that any additional wells will create 

3 an impact. You know, without having that documentation, 

4 

5 

it's not-- those aren't in the record. To me, 

doesn't really stack up to substantial evidence. 

it 

Not 

6 what we're used to seeing. 

7 

8 

MAYOR DELGADO: Okay. Thanks. 

have anything more you wanted to say? 

Brian, did you 

And especially, 

9 Brian, those facts that you just mentioned when I asked 

10 you, were those facts included in your letter? 

11 

12 

13 

14 

15 

16 

BRIAN LEE: The facts were behind the letter. 

They weren't necessarily included in the letter. 

MAYOR DELGADO: Okay. 

BRIAN LEE: And it's important to note that, 

y6u know, the test well is proposing to extract 8,000 

acre feet of water, plus or minus, from the groundwater 

17 basin. And I mean the City of Marina right now, central 

18 Marina uses approximately less than half of that in a 

19 year, so it is substantial. 

20 

21 

22 

23 

24 

25 

MAYOR DELGADO: But that's potable water that 

we use, and you're talking about 8,000 acre feet that 

everyone agrees is non-potable. 

BRIAN LEE: Oh, I disagree that it's not 

valuable. 

MAYOR DELGADO: No. Potable. 
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1 

2 

3 

4 

5 

BRIAN LEE: It's groundwater. I understand. 

But, I mean, it needs to be established that just 

because it's not potable or potable doesn't make it 

invaluable. 

MAYOR DELGADO: All right. And stay close, 

6 please, because Councilmember Brown has some questions. 

7 COUNCILMEMBER BROWN: I do. 

8 So in coming to the conclusion that you did 

9 that it would have -- that this well would have an 

10 effect on the groundwater basin, have you spoken to 

11 other experts in the field, both within Marina Coast 

12 Water District and outside of that agency? 

13 

14 

15 

BRIAN LEE: I have had numerous conversations 

regarding this. I have spoken with engineers, with area 

individuals who work in the industry. I hesitate to 

16 qualify anybody as an expert, but I have discussed this 

17 with other individuals outside of Marina Coast Water 

18 

19 

20 

21 

22 

23 

24 

25 

District. 

COUNCILMEMBER BROWN: Other individuals such as 

hydrologists or geologists or engineers? 

BRIAN LEE: I have discussed it with engineers. 

I may have discussed it with hydrologists or geologists, 

but I do not recall. And I certainly did not seek 

hydrologists' or geologists' input ln that regard. 

COUNCILMEMBER BROWN: But you have discussed it 
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1 with other engineers? 

2 

3 

BRIAN LEE: Yes. 

COUNCILMEMBER BROWN: Other engineers as 

4 qualified as yourself? 

5 BRIAN LEE: I do not know their background 

6 necessarily, so I would not be willing to say they are 

7 more or less qualified than me. 

8 COUNCILMEMBER BROWN: Other engineers within 

9 Marina Coast Water District? 

10 BRIAN LEE: I've spoken with other engineers at 

11 Marina Coast Water District, yes. 

12 COUNCILMEMBER BROWN: Okay. 

13 

14 

15 

MAYOR DELGADO: All right. Thank you, Brian. 

COUNCILMEMBER BROWN: Thank you. 

MAYOR DELGADO: Marc Del Piero, you were 

16 kind -- I'm sorry. Nancy. Go ahead. 

17 COUNCILMEMBER AMADEO: I'd like to ask Brian a 

18 question regarding e-mail that he sent us today. 

19 

20 

MAYOR DELGADO: Okay. Go ahead, please, Nancy. 

COUNCILMEMBER AMADEO: Mr. Mayor? 

21 In the e-mail that you sent today, you talked 

22 about the same place, the CEMEX property, and what 

23 Marina Coast Water District would need in order to 

24 provide waters on the former Fort Ord. And in that you 

25 don't speak -- and you talk about 11 wells per MCWD, but 
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1 you never speak to any issue of seawater intrusion or 

2 the impact your own wells would have. 

3 Can you explain why in the Mitigated Neg Dec 

4 you are concerned about seawater intrusion, but in your 

5 letter to us you are concerned about the 11 wells that 

6 you would want on the site. 

7 BRIAN LEE: The reason I don't discuss the 

8 seawater intrusion concerning our 11 wells is because we 

9 have groundwater rights within the basin, and we have 

10 the ability to extract freshwater from the basin or 

11 non-seawater from the basin. So we have the ability, 

12 the legal right and the ability to mitigate that versus 

13 somebody who does not have rights to extract from the 

14 

15 

groundwater basin. 

COUNCILMEMBER AMADEO: So but that doesn't 

16 answer my question. That's legal rights to the water. 

17 It doesn't answer my question regarding the issue of 

18 

19 

20 

21 

22 

23 

24 

25 

seawater intrusion. If that is, in fact, an issue, why 

would MCWD want to put 11 wells on that site? 

BRIAN LEE: I don't believe I said that MCWD 

wants to put 11 wells on that site. I basically 

proposed the hypothesis that should MCWD need to go to 

desalination to reach the 2030 demand forecast for the 

Ord community that we might need to put 11 wells on that 

site, and the seawater intrusion from those 11 wells 
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1 

2 

3 

4 

5 

6 

7 

8 

would be mitigated by our ability to extract freshwater 

or any water from the groundwater basin for that matter. 

COUNCILMEMBER AMADEO: Okay. I'm not sure that 

I unde~stand the science, so I will leave it at that. 

MAYOR DELGADO: Brian, can you restate that so 

that I can understand it? 

BRIAN LEE: I will do my best. 

MAYOR DELGADO: Basically I want to know how 

9 does MCWD's future access to desal water source, how is 

10 that harmed by approving what we're talking about 

11 tonight? 

12 BRIAN LEE: Okay. The groundwater has 

13 significant environmental and financial value, 

14 regardless of the salinity of it, as long as it is not 

15 seawater. Because there are various grades of 

16 filtration that you can apply to that to reach potable 

17 water. The less salt in the water, the less you have to 

18 filter, the cheaper the cost. 

19 

20 

21 

MCWD will eventually need to move forward with 

desalination of some sort. I don't think that's in 

question. The size of the plant is in question. So 

22 we're still working through that. We have a site. We 

23 have already gone through all of that. At some point in 

24 time we will need to size our desalination facility to 

25 extract groundwater. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

If another site is already there extracting 

groundwater, they are going to be pulling in seawater, 

raising the salinity, which is going to increase our 

cost, which that is a significant impact to MCWD and the 

10 

residents of Marina. 

impact 

So there is an environmental 

MAYOR DELGADO: Wait, wait. That's a 

significant impact, but it's not an environmental 

impact. 

BRIAN LEE: It damages the groundwater. 

11 increases seawater further in, and it impacts the 

12 environment for MCWD. 

13 MAYOR DELGADO: Okay. By decreasing the 

14 quality of the groundwater that you may need to be 

15 pumping? 

16 BRIAN LEE: Increasing the quality of the 

17 groundwater that we have a right to. 

It 

18 MAYOR DELGADO: Okay. Kathy, does that sound 

19 like -- or, Emily, does that sound like a significant 

20 

21 

22 

impact? Thank you, Brian. 

EMILY CREEL: I would just add that what he 

referring to is the larger project in operation. So 

is 

23 what we're talking about here is the short-term pumping 

24 project. 

25 MAYOR DELGADO: So, Brian, that's a good 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

question. I'm sorry to keep -- you need to say "Mother 

may I" next time. 

But, Brian, do you think that what you just 

said as a significant impact, do you think that that 

occurs with the two years of proposed test slant well 

testing? 

BRIAN LEE: The proposed test well extracts, 

again, almost twice as much as water as the central 

Marina residents are using right now and the Ord 

community. So, yeah, I think it does have a substantial 

11 impact in the short term, considering the fact that we 

12 are in the worst drought in the state's history. 

13 

14 

MAYOR DELGADO: Okay. 

BRIAN LEE: And Sacramento is giving a real big 

15 stink-eye to groundwater and groundwater rights right 

16 now, so we need to be very careful to protect our 

17 

18 

rights. 

MAYOR DELGADO: Okay. Don't go away, because 

19 David Brown might have something. 

20 COUNCILMEMBER BROWN: Actually, I would like to 

21 make a motion. 

22 

23 

MAYOR DELGADO: Okay. Thank you, Brian. 

COUNCILMEMBER BROWN: All right. Well, 

24 Mr. Lombardo is standing up, do you want to recognize 

25 him? 
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1 (Audience response.) 

2 MAYOR DELGADO: If anybody -- I would like to 

3 hear -- just because of that, I would like to hear, 

4 Tony. What do you have that's burning? 

5 COUNCILMEMBER BROWN: Yeah. 

6 MAYOR DELGADO: We have to be respectful and 

7 civil to everyone in this room, please. 

8 ANTHONY LOMBARDO: Thank you, Mr. Mayor. 

9 MAYOR PRO-TEM O'CONNELL: Mr. Mayor, if I may? 

10 Is there a question pending or something? Are we 

11 opening public comment? Because if we're going to give 

12 this gentleman comments, then we certainly should give 

13 

14 

15 

16 

17 

someone from the other side comments. I don't think 

it's appropriate at all for Mr. Lombardo to speak. 

MAYOR DELGADO: So I have a question. 

Mr. Lombardo, do you see that facts have been 

presented by expert opinions here that would trigger an 

18 EIR as in this page 3 of our CEQA -- of our MND. 

19 

20 

21 

22 

23 

24 

25 

ANTHONY LOMBARDO: Thank you, Mr. Mayor. 

Anthony Lombardo on behalf of the applicant. I do not, 

because the code section we've been reading regarding a 

disagreement among experts requires that opinion be 

supported by facts. Mr. Lee's statements have not. 

MAYOR DELGADO: Excuse me, Tony. 

COUNCILMEMBER AMADEO: Mr. Mayor. I'm sorry, I 
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1 don't know what's being rattled, but I can't hear 

2 anything. 

3 MAYOR DELGADO: Okay. You fell down, and now 

4 

5 

you are back up. Can you hear okay? 

COUNCILMEMBER AMADEO: I can hear you. I 

6 couldn't hear Mr. Lombardo at all. 

7 

8 

9 

MAYOR DELGADO: Okay. Tony, can you start with 

the content after you introduced yourself. 

ANTHONY LOMBARDO: Thank you, Mr. Mayor. The 

10 CEQA guideline section we've been debating requires that 

11 if someone provides expert opinion, it must be 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

substantiated by facts. 

been no facts presented. 

There's no facts. There have 

There is nothing but, under 

the guideline description of substantial evidence, 

unsubstantiated opinion or narrative. Saying "I think 

groundwater will be harmed" not only is unsubstantiated 

by any facts whatsoever that you must have in order to 

determine whether this expert's opinion is valid. If he 

gives you an opinion, "I think the moon is going to fall 

onto on the earth," where are your facts? 

Finally, it also ignores the mitigation 

measures contained in your negative declaration which 

preclude this from happening. Even if it's possible 

pumping 8,000 acre foot or 80 acre foot would create an 

impact on the groundwater, mitigation measure number one 
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1 

2 

requires that if water levels drop one foot, pumping is 

curtailed. So it's an impossibility. His opinion is 

3 not substantiated by facts. Thank you. 

4 MAYOR DELGADO: All right. Thank you, 

5 Mr. Lombardo. 

6 Mayor Pro-tem O'Connell? 

7 MAYOR PRO-TEM O'CONNELL: Mr. Mayor, I'd like 

8 to give Mr. Del Piero the opportunity to respond to the 

9 same question. 

10 MAYOR DELGADO: So, Marc, what facts do you 

11 think have been presented by experts? 

12 MARC DEL PIERO: Mr. Mayor, before I begin to 

13 answer that question, let's just get on the record what 

14 my background is, okay? In 1978 I got appointed to the 

15 

16 

17 

18 

19 

20 

21 

County Planning Commission. I graduated from law school 

at Santa Clara University, passed the bar exam. I was 

the primary author of the North Monterey County Local 

Coastal Plan that remains in full force and effect, and 

that Land Use Plan actually applies to the Ag Land Trust 

property that we've been subject 

subject of your discussion. 

that has been the 

22 From 1981 until 1992, besides being a member of 

23 the Monterey County Board of Supervisors and also a 

24 supervisor for the City of Marina for the first four 

25 years of that term, I served on the board of directors 
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1 of the Central Valley Project Improvement Act San Felipe 

2 Division, which is the agency that is responsible for 

3 distribution of all federal waters through the San 

4 Felipe Division for Northern California, including the 

5 counties of Santa Clara, San Francisco and the Bay Area, 

6 San Benito as well. Monterey County and Santa Cruz 

7 County at the time were members during the entirety of 

8 the term of my membership on that committee, and that 

9 membership ended in '92 when I was appointed to be the 

10 attorney member of the State Water Resources Control 

11 Board from 1992 until -- pardon me, from 1992 until 1999 

12 I served as the vice chair of the board. 

13 Last night was sort of an interesting 

14 situation, because also from 1992 until 1999, I served 

15 as the chair of the statewide task force on desalination 

16 projects. And I'm the only guy who ever served in that 

17 capacity who actually has built other water projects as 

18 opposed to just serving as a chair of that board. 

19 

20 

21 

22 

23 

MAYOR DELGADO: 

your qualifications? 

Okay. Marc, are you done with 

MARC DEL PIERO: Not yet. 

MAYOR DELGADO: Okay. Please continue. 

MARC DEL PIERO: I'm not. And, Mr. Chairman, I 

24 apologize, but your counsel has made a big point about 

25 whether or not someone is fit to testify here, and so I 
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1 need to make sure that you understand that from the 

2 standpoint of many people, including the State Water 

3 Resources Control Board, the Department of Water 

4 Resources, the Mendocino County Russian River Flood 

5 Control Water Conservation District, I've been qualified 

6 as an expert witness on many occasions. 

7 From 1999 until last summer, I was the chief 

8 counsel for the Mendocino County Russian River Flood 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Control Water Conservation District. They administer 

all water rights on the Russian River as well as all 

environmental restoration programs within Mendocino 

County and the Ukiah valley. 

I have served as the chief counsel for a number 

of water agencies here in Monterey County all the way 

from the Big Sur coast to Pajaro. 

So -- oh, one last thing. From '92 until 2011, 

I taught water rights law and water quality policy at 

Santa Clara University School of Law. 

MAYOR DELGADO: Marc, would you 

MARC DEL PIERO: Now ask your question. 

MAYOR DELGADO: would you consider yourself 

a policy expert and a legal expert and an engineering or 

technical expert? 

MARC DEL PIERO: I will tell you, I am a legal 

expert. Okay. I am not a civil engineer; however, I 
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1 have been responsible for ensuring the proper 

2 engineering and administration of multitudinous capital 

3 development projects. And I'll be happy to give you a 

4 list of all of those if you have got another 20 minutes. 

5 Additionally, I've been responsible for the 

6 development of the desalination and wastewater 

7 reclamation criteria that were subsequently adopted both 

8 by the State Water Resources Control Board and by the 

9 then California Department of Health Services, and most 

10 of those policies remain in full force and effect. 

11 MAYOR DELGADO: All right. Thank you very 

12 much, Marc. And do you remember the question? 

13 MARC DEL PIERO: No. 

14 MAYOR DELGADO: What are some of the facts that 

15 you think were supporting this disagreement among 

16 experts? 

17 MARC DEL PIERO: And please understand, I am 

18 relying on the facts that are embodied in your Mitigated 

19 Negative Declaration. Although I have to be candid with 

20 you, Mr. Mayor, and members of the Council, I have heard 

21 some sort of tortured interpretations of various 

22 policies in the CEQA guidelines tonight. 

23 First of all, oil and gas law has no 

24 applicability to water rights law in the State of 

25 California. They are two separate codes. There is no 
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1 similarity whatsoever. And any CEQA considerations in 

2 terms of oil and gas wells may not under any 

3 circumstances --

4 MAYOR DELGADO: Excuse me, Marc, I was asking 

5 you what facts 

6 MARC DEL PIERO: That's what --

7 MAYOR DELGADO: What facts have been presented 

8 by expert disagreement tonight. 

9 MARC DEL PIERO: I really am. I'm getting to 

10 it. 

11 MAYOR DELGADO: You are adding something I 

12 hadn't heard before, which is fine, but let's get to 

13 that next perhaps. 

14 MARC DEL PIERO: Well, actually I have heard it 

15 three times from your counsel talking about how you 

16 should ignore the mandates. 

17 MAYOR DELGADO: No, no. But we haven't heard 

18 anyone -- we haven't heard an expert such as yourself --

19 MARC DEL PIERO: Okay. 

20 MAYOR DELGADO: until now, assert the fact 

21 that oil and gas law has no applicability to water law. 

22 MARC DEL PIERO: That's correct. 

23 MAYOR DELGADO: And my question to you was 

24 before you stood up tonight if you had heard facts of 

25 disagreement by experts. 
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1 

2 

3 

MARC DEL PIERO: On what issue? 

MAYOR DELGADO: The MND. 

MARC DEL PIERO: Okay. 

4 MAYOR DELGADO: So before coming to the podium 

5 five minutes ago, what are some of the facts that you 

6 heard of disagreement between experts. 

7 MARC DEL PIERO: The fact that additional wells 

8 in a groundwater basin that has been overdrafted 

9 since --

10 COUNCILMEMBER BROWN: Mr. Mayor, point of 

11 personal privilege. 

12 MAYOR DELGADO: Yeah. 

13 

14 

15 

16 

17 

18 

19 

20 

COUNCILMEMBER BROWN: I would like to 

interrupt, because I feel I need to respond to this. I 

feel that when Mr. Del Piero stands there and glares at 

me and tells -- and lectures me that there's no 

difference -- I mean that there's a lot of difference 

between oil and gas law, and that he basically came to 

the podium earlier during the break and got in my face 

and said the same thing, I feel it's necessary to 

21 respond. 

22 MARC DEL PIERO: Sure. 

23 COUNCILMEMBER BROWN: I understand that oil and 

24 gas law are two separate fields. What you are doing is 

25 assuming that I equated them when I asked one question 
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1 to our counsel, which was whether oil wells and gas 

2 wells were analogous as to one tiny sliver of CEQA 

3 relating to --

4 

5 

6 

7 

8 

9 

10 

COUNCILMEMBER MORTON: Fiecemealing. 

COUNCILMEMBER BROWN: Yeah, piecemealing. So I 

never said there was a similarity in oil and gas law, 

and I'm sorry that you take it so personally. 

MARC DEL FIERO: No, Mr. Brown. 

it personally. My point is this --

I'm not taking 

MAYOR DELGADO: Okay. Okay. Excuse me, Marc. 

11 Excuse me, Marc. 

12 

13 

14 

15 

16 

MARC DEL PIERO: Sure. 

MAYOR DELGADO: It was pointed out on a couple 

of occasions at least by our consultants that because 

oil and gas allows testing and feasibility studies and 

drilling, that was something that was -- at least they 

17 were suggesting that we keep that in mind. 

18 MARC DEL FIERO: Sure. 

19 MAYOR DELGADO: But I was asking you now for 

20 the facts that were presented in disagreement by other 

21 experts. 

22 

23 

24 

25 

MARC DEL PIERO: The basin has been in 

overdraft since 194 6, '4 7. Okay. The basin lS in 

overdraft because of the multitudinous number of wells 

that exist within the basin. Every study that has --
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

MAYOR DELGADO: Okay. That's a fact that Brian 

Lee pointed out. 

fact. 

So you are agreeing with him that's a 

MARC DEL PIERO: I would -- let me cut this 

short in regards to Mr. Lee's comments. It is the 

position of the Ag Land Trust at this point that 

everything that Mr. Lee said tonight is exactly correct, 

and we disagree with the recommendations of your 

consultant and your contract counsel because --

MAYOR DELGADO: I'm asking for facts. You are 

11 straying from what I asked. I asked you for the facts 

12 that have been presented. Do you have any more facts 

13 that you recall being disclosed 

14 

15 

16 

17 

18 

MARC DEL PIERO: Yes. 

MAYOR DELGADO: -- by experts? 

MARC DEL PIERO: Yes. 

MAYOR DELGADO: What are those? 

MARC DEL PIERO: First of all, you have a basin 

19 that's in overdraft. Adding an additional well that 

20 proposes to pump 8,000 acre feet will exacerbate 

21 seawater intrusion. 

22 Every hydrogeologic study that has been 

23 produced in this county since 1976, and I can represent 

24 

25 

to you 

MAYOR DELGADO: That's not a fact that was 
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1 

2 

3 

4 

5 

6 

7 

brought up before you came to the podium. 

MARC DEL PIERO: But it's incorporated in your 

negative declaration. The reference to the overdraft in 

the basin is in your Mitigated Negative Declaration. 

MAYOR DELGADO: Right. But I'm asking you for 

additional facts that have been brought up by expert 

opinion. 

8 MARC DEL PIERO: Which expert would you like me 

9 to refer to? 

10 MAYOR DELGADO: Those who are disagreeing with 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

the MND's record-- recommendation to be adopted. 

MARC DEL PIERO: If you point out which one 

MAYOR PRO-TEM O'CONNELL: Point of order, 

Mr. Mayor. 

MAYOR DELGADO: Point of order, Marc. Excuse 

me. 

MAYOR PRO-TEM O'CONNELL: I don't think that 

it's a requirement that we limit the expert as to facts 

that may be in disagreement with another expert. He has 

found himself -- he is found to the point of being an 

expert. Why cannot we allow him to reference documents 

that are presently in front of us to point out where the 

23 facts differ? I know that expands your question a 

24 

25 

little bit. 

MAYOR DELGADO: That will be appropriate in a 
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1 few minutes. But the whole point of getting Brian and 

2 Marc up again was to answer that question about what 

3 facts have been presented in the record by experts that 

4 show disagreement between experts. 

5 

6 

MAYOR PRO-TEM O'CONNELL: But you are not -

MAYOR DELGADO: Then we can ask him other 

7 questions like please give us new facts, because that's 

8 

9 

what he's doing now. 

MAYOR PRO-TEM O'CONNELL: That will be your 

10 next question? 

11 

12 

13 

14 

MAYOR DELGADO: Right. 

MAYOR PRO-TEM O'CONNELL: Okay. 

MARC DEL PIERO: Okay. 

MAYOR DELGADO: So we'll ask you about new 

15 facts in a moment. But for right now do you have any 

16 other do you have any other facts or disagreement 

17 that you are aware have been part of the record? 

18 

19 

20 

MARC DEL PIERO: Yes. 

MAYOR DELGADO: Okay. 

MARC DEL PIERO: Let me start by identifying 

21 who I'm talking about, okay? Because, Mr. Mayor, you 

22 are the one who asked your contract counsel whether or 

23 not Mr. Lee was an expert, and it was predicated upon 

24 her opinion that collectively the counsel determined or 

25 agreed that he was an expert. 
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1 

2 

3 

4 

5 

6 

7 

8 

MAYOR DELGADO: No. It was predicated upon him 

coming forward and explaining why he was an expert, and 

he did a good job and we all agree he's an expert. It 

wasn't predicated upon anything the consultant said. 

MARC DEL PIERO: You forgive me, because I 

heard you ask the question as to whether or not she 

thought he was an expert. 

MAYOR DELGADO: Right, but that was subsequent, 

9 that was before he spoke for himself, sir. 

10 MARC DEL PIERO: So if that's not -- if you 

11 don't believe your contract attorney is an expert, which 

12 expert would you like me to address, because I have sat 

13 through both the hearings yesterday and today, I've 

14 listened to every comment made. Which expert would you 

15 like me to address in terms of the comments? 

16 MAYOR DELGADO: Any facts that you believe any 

17 experts made in disagreeing with the MND's 

18 recommendation for approval. 

19 MARC DEL PIERO: Well, let me -- Martin Feeney 

20 got up. I think Martin Feeney qualifies as an expert. 

21 

22 

23 

24 

Martin Feeney told you he didn't know what the results 

were going to be. That's not an expert opinion. That's 

an indication that 

MAYOR DELGADO: That's not a fact. He didn't 

25 tell us 
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1 

2 

3 

4 

MARC DEL PIERO: No. It is a fact that he made 

that statement. He's's made the statement that he 

didn't know what the consequences were going to be. 

And I guess my point is this -- let me share 

5 with everyone. Yesterday the State Board opinion was 

6 presented to you. What was glossed over in the State 

7 Board opinion was the statement that the State Board was 

8 looking forward to getting a proposal that didn't 

9 compromise adjacent property owners' water rights. 

10 That's in the State Board opinion. 

11 And so the first premise that anyone relying 

12 upon that State Board letter should be -- should be 

13 concerned about 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MAYOR DELGADO: Okay. Marc -- Council, I 

believe that the -- that the commenter is straying from 

the question. 

MARC DEL PIERO: Tell me who you would like me 

to address and I would be happy to. 

MAYOR DELGADO: I already mentioned to you 

after you asked that question last time, any expert that 

you have heard provide any facts on the record in 

disagreement with the MND being approved, please let us 

23 know what those facts are. 

24 MARC DEL PIERO: Mr. Delgado, the only person 

25 that got qualified as an expert tonight before me was 
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1 Mr. Lee. No one -- no one was identified as an expert 

2 prior to that in the course of the presentation. 

3 MAYOR DELGADO: But I'm asking you if anyone 

4 that you think is an expert, and if there's any facts 

5 that you heard them provide --

6 MARC DEL PIERO: Yes. 

7 MAYOR DELGADO: -- please let me know what 

8 those facts are. 

9 MARC DEL PIERO: Yes. I will tell you this: 

10 The conjecture that a well that is located on the CEMEX 

11 property that will extract 8,000 acre feet and won't 

12 have an impact on inland groundwater resources is --

13 denies the history and hydrology --

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MAYOR DELGADO: Okay. 

by an expert. 

I'm not hearing a fact 

MARC DEL PIERO: That is a fact. That was a 

statement made by your folks. Cal-Am's position is it's 

not going to have an effect on groundwater. That 

fact that is embodied in your Mitigated Negative 

Declaration. 

is a 

MAYOR DELGADO: Right, but it is a fact in 

support. I'm looking for disagreements between experts 

that are disagreeing with the approval of the MND. 

MARC DEL PIERO: Give me a name, Mr. Mayor, and 

25 I will be happy to tell you what I think of their 
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1 opinion. 

2 MAYOR DELGADO: Okay. I'm satisfied. I'm 

3 satisfied with your response. Okay. I'm satisfied with 

4 your response to the question. 

5 Council, are you satisfied with Marc's response 

6 to the question? Does Council have any other questions 

7 you would like to ask Marc? 

8 MAYOR PRO-TEM O'CONNELL: You were going to 

9 follow up with another question asking him in general as 

10 an expert what facts he considers to be in dispute or 

11 facts that he thinks are significant. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

MAYOR DELGADO: Okay. 

MARC DEL PIERO: Is that a question from you, 

Mr. Mayor, or a question from Mr. 

MAYOR DELGADO: It's a question from Mayor 

Pro-tem. 

MARC DEL PIERO: From the Mayor Pro-tem. I 

think the facts --

MAYOR DELGADO: Try to be as brief as you can. 

MARC DEL PIERO: I will -- I will do my very 

21 best. 

22 The facts that are in contention is that this 

23 test well will not have an adverse effect on people with 

24 existing overlying groundwater rights in an overdraft 

25 basin. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

The law in regards to overdrafted groundwater 

basins in the state is very clear. It's been 

established since 1906. There are multitudinous cases 

that indicate what the law is. 

And the assertion by non-engineers that this 

well is not going to have an adverse effect, not going 

to create a cone of depression that's going to take 

water is just factually wrong. It's factually wrong 

based on all of the historic documents that have been 

produced not only by the County but also by the Monterey 

County Water Resources Agency, the State Department of 

Health Services, the State Water Resources Control 

13 Board, and the Army Corps of Engineers. 

14 In those letters that we submitted to your 

15 Council, Mr. Mayor and Mr. O'Connell, those studies are 

16 referenced. They are in the letters that we submitted 

17 to you. There are citations of each one of those 

18 studies. 

19 And we asked in our last correspondence that 

20 

21 

22 

23 

24 

25 

all of our prior correspondence be incorporated by 

reference into our comments. So if you are looking for 

facts that can be used to contest the assertions being 

made by the Cal-Am proponents of this project, every 

study, and I say that without limitation, every study 

done by regulatory agency in regards to the Salinas 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Valley Groundwater Basin since 1967 says that the more 

you pump the more seawater intrusion you are going to 

have and the greater amount of contamination that is 

going to affect the overlying property -- the overlying 

landowners' property rights. Okay? 

you. 

MAYOR DELGADO: Okay. 

MARC DEL PIERO: Marc, that's the first thing. 

MAYOR DELGADO: Okay. I really want to stop 

Does the Council want to hear 

MARC DEL PIERO: I haven't answered 

COUNCILMEMBER BROWN: I would like to ask him a 

question. 

MAYOR DELGADO: Councilmember Brown. 

COUNCILMEMBER BROWN: Well, now correct me if I 

15 am wrong, I'm paraphrasing, but you just said that every 

16 study shows the more groundwater you pump, the more 

17 seawater intrusion there is. 

18 

19 

MARC DEL PIERO: That's correct. 

COUNCILMEMBER BROWN: But that's inland 

20 groundwater pumping, not pumping hundreds of feet out 

21 into the ocean, correct? 

22 MARC DEL PIERO: No, that is not correct. And 

23 the point of fact is there are a number of studies that 

24 were prepared by the County starting in 1976 that showed 

25 that there was a direct correlation, threat, and 
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1 compromise of existing potable groundwater supplies in 

2 the Salinas Valley based on the proximity of wells and 

3 how they were drilled next to the coast. 

4 COUNCILMEMBER BROWN: Okay. But my but my 

5 point is 

6 MARC DEL PIERO: May I point something out? 

7 COUNCILMEMBER BROWN: My point --

8 MAYOR DELGADO: Marc, Marc, please let David 

9 Brown speak. 

COUNCILMEMBER BROWN: All those studies are 10 

11 

12 

13 

based on wells, you know, on the ground. 

earth, not in the sea, correct? 

I mean, on the 

MARC DEL PIERO: All of those studies are based 

14 on wells that are drilled, in some instances, expressly 

15 designed to monitor seawater intrusion into a potable 

16 aquifer. The fact that these slant wells have not even 

17 been engineered yet-- this one slant well that is 

18 proposed is less than a thousand feet off shore. The 

19 fact that this slant well proposes to pump, in the next 

20 24 months, more water than it takes to go from the well 

21 location to Castroville covering the entire area of that 

22 valley in a foot deep of water, those issues have all 

23 been addressed before. Those issues have all been 

24 addressed before. 

25 And it is not new that there is a seawater 
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1 intrusion problem in the Salinas Valley. The~e are 

2 multitudinous studies and a number of major capital 

3 facilities projects that people are currently paying for 

4 expressly for the purposes of reversing the seawater 

5 intrusion. 

6 And, Mr. Brown, I know you are familiar with 

7 the River Darn, you are familiar with the Seaside 

8 project, all of those projects are being paid for not 

9 only by farmers, but by the residents of your city 

10 expressly to reverse the proposal that Cal-Am wants to 

11 

12 

do here. 

One last thing. In the Salinas Valley, potable 

13 groundwater supplies -- under the laws of the State of 

14 California, potable groundwater supplies are identified 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

by one agency. One agency has responsibility for 

determining water quality and whether or not a 

groundwater supply is potable. 

Under the Porter-Colone Act, 1967, that 

responsibility falls to the State Water Resources 

Control Board. The State Water Resources Control Board 

has delegated that responsibility specifically to the 

Central Coast Regional Water Quality Control Board. The 

Central Coast Regional Water Quality Control Board has 

adopted a basin plan that is in full force and effect. 

The groundwater that Cal-Am is proposing to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

eventually contaminate with this project is designated 

as a potable supply. And so you asked what experts have 

said here tonight, the only experts whose opinion 

matters are not here tonight, that's the legal 

determination by the Central Coast Regional Water 

Quality Control Board that's a potable water supply. 

MAYOR DELGADO: That's not true, Marc. There 

are other experts that matter tonight. 

commented with facts, for the record 

If they have 

MARC DEL PIERO: Mr. Mayor, that's why you need 

11 an EIR, because we are disagreeing. 

12 

13 

14 

15 from me, 

MAYOR DELGADO: Okay. Thank you, Marc. 

MARC DEL PIERO: Thank you. 

MAYOR DELGADO: Okay. This kind of got away 

but we want to make this decision right 

16 tonight, and it's an important enough decision to err on 

17 letting it get away from us than I believe err on being 

18 too short and not hearing everyone out. 

19 So in the name of hearing everyone out, I'd 

20 like to hear, if there's any, five minutes of rebuttal 

21 that Cal-Am would like to speak. 

22 And, Chip, we'll let you come up after so that 

23 we can exhaust the main points that people want to make. 

24 IAN CROOKS: Mr. Mayor, I would rather wait 

25 till after Chip's, since we're the applicant. 
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1 

2 

3 

a lot. 

MAYOR DELGADO: Please, Cal-Am, you just heard 

If you can provide a rebuttal, if you choose. 

IAN CROOKS: Yeah, I'm going to make a brief 

4 statement, but I'll use our expert that represents the 

5 Hydrologic Working Group, Martin Feeney, he can give 

6 he's an expert, and he can give you the opinion. 

7 But to counter Marc's point was the State Water 

8 Resources Control Board is telling us to go do a test 

9 

10 

well. So that's part of it. 

MAYOR DELGADO: Martin, is there anything you 

11 wanted to add? 

12 

13 

MARTIN FEENEY: Well, I guess I am an expert. 

I am a professional geologist. I'm a certified 

14 engineering geologist, and I'm a certified 

15 hydrogeologist in the State of California. I've been 

16 practicing here for 30 years. Much of my work I've 

17 done, I've done for the Marina Coast Water District. 

18 I think one of the issues that we've been 

19 talking about here is damage to the Marina Coast water 

20 supply. We have to realize that Marina hasn't pumped 

21 out of the 180 for 40 years. They haven't pumped out of 

22 the 400, except on Fort Ord wells, for 30 years. All 

23 the well -- all the water for Marina proper comes from 

24 the deep zone wells, three of which I engineered and put 

25 in. 
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1 So what we're talking about, a damaged aquifer, 

2 yes, it has some value if you wanted to use it as a 

3 desal source. But as to the other issue, we're talking 

4 about pumping these slant wells. Actually, as you can 

5 see in the draw-down that was presented, you pump wells 

6 at the coast right under -- under the ocean. You are 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

going to pull seawater back, because you are going to be 

driving the gradient the reverse way. 

To get seawater intrusion you need two things, 

you need a pathway from the ocean and you need a reverse 

gradient. We have a reverse gradient. Seawater is all 

the way to the Auto Zone in the 180, and it's past the 

freeway in the 400. 

If you reverse the gradient, which they do in a 

lot of places, they put a line of wells along -- along 

the coast, and it cuts off seawater intrusion. This is 

17 just basically the same thing for that. 

18 Now, back to the major point. We're drilling 

19 this well because the State Board has asked us to figure 

20 out whether this can be done without any harm. The 

21 State Board has said that there may be the -- Cal-Am may 

22 have the ability to take some water from the basin if 

23 they prove they can do it without harm. 

24 Because of the settlement agreement, four, five 

25 hydrogeo1ogist experts were put together to sort this 
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1 out. We looked at all the data. We drilled monitoring 

2 wells. We did testing. We determined what the water 

3 quality is out there. It's almost the same strength as 

4 seawater. It's like 35,000 parts out there at the CEMEX 

5 site already. 

6 We're to the point now where we need to drill 

7 the test well and pump it and stress the basin to be 

8 able to establish what the impacts are so we can answer 

9 all these questions that keep going around and around 

10 and around. 

11 What is the impact to the basin? You know, 

12 what is the impact to existing users? You know, I'm 

13 being paid by the farm -- farmers because they are 

14 concerned. It's about the impacts to the basin. 

15 So we got together, and that's the point is to 

16 figure out when you test this well, can it be done 

17 

18 

19 

20 

21 

22 

without impacts? Can it be done that it only takes 

seawater? That's the purpose of this. 

feasibility study. 

It's a 

My personal -- my personal opinion is this is a 

little dicey. It may not work. Other people have a 

different opinion. They think it's going to work fine. 

23 That's fine. We're to the point now where it's just 

24 opinion among a bunch of qualified experts. We need to 

25 actually drill this thing and stress it. That's the 
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1 

2 

point. 

So we get the monitoring wells, we get around 

3 the pumping well on all sides, we will be able to see 

4 what the draw-down effects are, and to be able to build 

5 a better groundwater model so that the full-scale 

6 project, should it be moved forward, that the modeling 

7 that's in the EIR, the full EIR, can accurately model 

8 the impacts of the full-scale project. We can't build a 

9 model to look at the full-scale project until we know 

10 what the aquifer parameters are, the transmissivity, the 

11 storativity, and what the boundary condition does to the 

12 

13 

well draw-down. That's the deal. 

MAYOR DELGADO: All right. Thank you very 

14 much, Martin. 

15 Chip and/or Brian, you can have the last word 

16 in this back and forth. 

17 HOWARD CHIP WILKINS: I'd just like to go 

18 really quickly back to what substantial evidence is, 

19 because I do think there may be some misconception. 

20 If you look at 15384 of the CEQA guidelines, it 

21 

22 

23 

24 

25 

says: 

"Substantial evidence as used in these 

guidelines means that enough relevant 

information and reasonable inferences from 

this information that a fair argument can 
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1 

2 

3 

be made to support a conclusion, even though 

other conclusions may be reached." 

MAYOR DELGADO: Can you read that again, 

4 please? 

5 HOWARD CHIP WILKINS: Yes. Again, it's 15384. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

It's the definition of "substantial evidence" in the 

CEQA guidelines. 

And it's: 

"Substantial evidence as used in these 

guidelines means enough relevant information 

and reasonable inferences from this 

information that a fair argument can be made 

to support a conclusion, even though other 

conclusions might also be reached." 

And so what I hear from people is what studies 

or big reports have the opposition or --

MAYOR DELGADO: The facts. What facts? 

HOWARD CHIP WILKINS: What facts. What I hear 

19 is a lot of facts that are being used to support their 

20 opinions. Not a huge particular study or a different 

21 

22 

23 

24 

25 

modeling exercise that was used to demonstrate that 

there would be an impact, but opinions based on facts. 

And those facts are the current condition of the basin. 

I can let the experts speak, because I'm not suggesting 

I am. But their opinions are clearly based on facts. 
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1 And what CEQA says is that once you have an 

2 opinion from an expert that's based on facts, you do the 

3 EIR. You don't sort out whose facts you think are 

4 better, whose models you think are better, who is 

5 relying on better studies. That's not what you do with 

6 a Mitigated Negative Declaration. 

7 And if you take a look at the actual threshold 

8 that's in the MND, it isn't deplete -- it's deplete 

9 

10 

groundwater supplies. It's not potable water supplies, 

it's groundwater supplies. So we're not limiting this 

11 just to the 900 -- and I think that there was some 

12 incorrect information about what basins MCWD pumps from, 

13 but I'll let Brian address that. 

14 And, lastly, I would say even if this Council 

15 doesn't agree that this is a piecemeal project, and we 

16 think based on the resolution that in itself is a fair 

17 argument that it is, you still have to look at the 

18 potential cumulative impacts of the Monterey Peninsula 

19 Water Supply Project and the potential future use of the 

20 slant well in your cumulative impact study. So even if 

21 you are not going to say it's part of this project, you 

22 do a focused EIR, you don't include it in your project 

23 description, you do your cumulative analysis, which is 

24 obviously going to not include a detailed analysis of 

25 every part of the bigger project, but you are going to 
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1 do a cumulative analysis and it's going to look at what 

2 are these effects. It may be very qualitative depending 

3 on what information you have, but you can't ignore it 

4 and you can't say we're going to cut this off after two 

5 years, because we don't know what's going to happen 

6 

7 

8 

9 

10 

11 

12 

after two years. CEQA doesn't allow you to do that. 

With that, I would close. 

MAYOR DELGADO: Councilmember O'Connell? 

MAYOR PRO-TEM O'CONNELL: My mistake. 

MAYOR DELGADO: Brian, did you want to clarify 

which aquifers MCWD pumps from? 

BRIAN LEE: Thank you, I would. We do continue 

13 to pump from the 400-foot aquifer and we also pump from 

14 

15 

16 

17 

18 

19 

20 

21 

22 

the deep aquifer. So we are pumping from both aquifers. 

180, we are not pumping from right now. 

MAYOR DELGADO: Yeah, I think Martin said that 

you are not pumping from the 400-foot aquifers in the 

intruded zone, but you are further east on Fort Ord, 

Reservation Road, where it's not intruded. 

BRIAN LEE: Okay. I just wanted clarity. 

MARTIN FEENEY: That's what I said. 

BRIAN LEE: Thank you. I just wanted to make 

23 sure. 

24 MAYOR DELGADO: Martin, Martin, we've got it. 

25 Thanks, Martin. You had your time. 
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1 

2 

3 

BRIAN LEE: If I could, if the Council would 

allow, I would like maybe a 30-second ability option to 

provide an engineer's answer to Councilmember Brown's 

4 question? 

5 MAYOR DELGADO: We haven't heard anything in 30 

6 seconds, so let's see if you can do it. 

7 BRIAN LEE: Any well that is operated creates a 

8 cone of depression. So that cone of depression is 

9 exactly that, it's a cone. It expands outward at 360 

10 degrees. And we saw a map last night that showed that 

11 

12 

13 

14 

cone of depression extending past Highway 1. So it does 

impact the groundwater basin. 

westward. Thank you. 

It is not just impacting 

MAYOR DELGADO: Thank you, Brian. 

15 Emily and Kathy, do you want to comment on 

16 anything that you've just heard? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

KATHY JENSEN: No. 

MAYOR DELGADO: Okay. Mayor Pro-tem O'Connell? 

MAYOR PRO-TEM O'CONNELL: Yes, Mr. Mayor. I 

have inquired of the City Attorney what steps could be 

taken, if any, to reconsider the motion that 

Councilwoman Morton made. I am asking her to research 

that point, because the mayor did indicate that you were 

reluctant because you still had more questions, and I 

think there's been a lot more information given. 

Monarch Court Reporting (831) 373-2160 

So if 

000304 

301 



Audio Transcript Marina City Council 9/4/14 

1 

2 

3 

4 

5 

6 

7 

8 

I may? 

MAYOR DELGADO: Okay. Before you respond, 

Mayor Pro-tem O'Connell, Councilmember Brown would like 

to make a motion. Would you like to hear that first? 

MAYOR PRO-TEM O'CONNELL: No, I don't want to 

hear his motion. 

MAYOR DELGADO: Then let's make --

MAYOR PRO-TEM O'CONNELL: No, no. It's up to 

9 your discretion, Mr. Mayor. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MAYOR DELGADO: Okay. Councilmember Brown? 

COUNCILMEMBER BROWN: Thank you, Mayor. 

Well, I think I've been convinced that there is 

substantial evidence. Substantial evidence is relevant 

information where -- that would lead to a reasonable 

inference of a particular conclusion, even though other 

conclusions might be correct. So I think there has been 

a showing of substantial evidence that would give rise 

to a fair question as to whether there's a significant 

environmental effect. And we don't weigh the evidence, 

we just are required to look to see if there is 

substantial evidence leading to a fair question. 

So I'm going to make a motion similar to 

Councilmember Morton's resolution, except with certain 

changes so that they do not include the reference to --

COUNCILMEMBER MORTON: Piecemealing. 
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COUNCILMEMBER BROWN: -- piecemealing, that's 

correct. 

1 

2 

3 So what I will do is indicate the parts I am 

4 removing and then read the entire resolution. 

5 So on the first page of the resolution that 

6 Councilmember Morton submitted, delete the last three 

7 paragraphs. On the second page, delete the first 4 

8 paragraphs. 

9 MAYOR DELGADO: Can you -- can you slow down a 

10 little bit, Dave, so that Deb and Layne and maybe Anita 

11 can do their best to follow along? 

12 

13 

COUNCILMEMBER BROWN: All right. I'll start 

over. On the first page, delete the bottom three 

14 paragraphs, each of which begins with the word 

"whereas." 

MAYOR DELGADO: Okay. 

15 

16 

17 COUNCILMEMBER BROWN: On the second page, 

18 delete the first four paragraphs, each of which begins 

19 with "whereas." 

20 On the third page, delete the first paragraph 

21 that begins with "whereas," and substitute language 

22 which will be in the version that I read. 

23 So it should read: 

24 Whereas, in April of 2012, California-American 

25 Water company (Cal-Am) submitted an application to the 
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1 California Public Utilities Commission (CPUC) for the 

2 Monterey Peninsula Water Supply Project (MPWSP); and, 

3 Whereas, on August 23, 2012, Cal-Am submitted 

4 an application for a slant test well project, referred 

5 to as "Project" located at the northwest southern corner 

6 of the CEMEX Lapis Road property, Marina, APN 

7 203-011-001 and 203-011-019; and, 

8 Whereas, on July 10, 2004 [sic], the Marina 

9 Planning Commission conducted a public hearing and 

10 declined to certify the Mitigated Negative Declaration, 

11 and further declined to approve or disapprove the 

12 Coastal Development Permit for the Cal-Am water slant 

13 test well project located at CEMEX's Lapis Road 

14 property; and, 

15 

16 

17 

18 

19 

20 

21 

22 

Whereas, on July 11, 2014, in accordance with 

the Zoning Ordinance Section 17.41.270D, Appeal, Cal-Am 

filed an appeal of the Planning Commission action to the 

City Council. The City Council was required to render 

its decision within 60 days; and, 

Whereas, the project proposes the construction, 

temporary operation, and decommissioning of a slant test 

well up to four monitoring well clusters and related 

23 infrastructure. The purpose of the proposed project is 

24 to gather technical data related to the potential 

25 hydrogeologic and water quality effects of the proposed 
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1 

2 

3 

4 

5 

6 

MPWSP. The project is estimated to occur over a period 

of two to three years. However, the CPUC in October 

2012 issued a notice of preparation of an Environmental 

Impact Report (EIR) for the MPWSP, and based on the CPUC 

stated schedule, CPUC plans to release and certify the 

EIR prior to the completion of the testing phase of the 

7 project; and, 

8 Whereas a 30-day public review period of the 

9 IS/MND, which is the Initial Study and Mitigated 

10 Negative Declaration, was established beginning on May 

11 19, 2014, and ending on June 17, 2014, and copies of the 

12 IS/MND were transmitted to the state clearinghouse, and 

13 a Notice of Intent (NOI) to adopt a Mitigated Negative 

14 Declaration was submitted to responsible agencies and 

15 local agencies concerned with the project, and any other 

16 person, entity or organization requesting notice, and 

17 the NOI was also posted with the office of the Monterey 

18 County Clerk on May 19, 2014; 

19 Whereas, a total of eight comment letters were 

20 received, seven from regulatory and permitting agencies 

21 including Monterey County Environmental Health Bureau, 

22 Monterey County Water Resources Agency, California State 

23 Lands Commission, Monterey Bay Unified Air Pollution 

24 Control District, Marina Coast Water District, Monterey 

25 Regional Water Pollution Control Agency, and the State 
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1 

2 

3 

4 

5 

6 

7 

Mining and Geology Board, and one letter from a 

non-agency organization, the Ag Land Trust; and, 

Whereas, additional correspondence relating to 

the proposed -- there should be a lower case D on the 

back of "proposed" project was received between June 

17, 2014, and July 10, 2014, for the Planning Commission 

public hearing and since July 10, 2014, and was included 

8 in the City Council staff report; and, 

9 Whereas, on September 3, 2014, the City of 

10 Marina Council conducted a duly noticed public hearing 

11 to consider the appeal of the Planning Commission action 

12 of July 10, 2014; and, 

13 Whereas, the City Council did not complete the 

14 public hearing on September 3, 2014, so the counsel 

15 meeting was adjourned to September 4, 2014, and the 

16 hearing was concluded on September 4, 2014; and, 

17 Whereas, prior to and during the hearing the 

18 City of Marina City Council considered the information 

19 presented in the staff report for the September 3, 2014 

20 meeting, the IS/MND comment letters received during the 

21 public comment period and responses to the comments, the 

22 proposed staff-initiated amendments and edits to these 

23 documents included as errata and amended Monitoring and 

24 Reporting Plan (MMRP), and testimony and documents 

25 submitted for and during the Planning Commission public 
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1 hearing, after the Planning Commission public hearing 

2 and during the City Council public hearing on September 

3 3, 2004 [sic]; and -- I'm going to go over this part 

4 slowly because it's new writing. 

5 Whereas, based on all the above considerations, 

6 comma, the council finds there is disagreement among 

7 expert opinion supported by facts over the significance 

8 of an effect on the environment, comma, the City of 

9 Marina must treat the effect as significant and shall 

10 prepare -- and shall require preparation of an 

11 Environmental Impact Report. 

12 Findings: One, CEQA findings. The first CEQA 

13 finding on the resolution Councilmember Morton presented 

14 will be deleted, and the remaining three will be 

15 submitted without changes. 

16 Let me read them. 

17 Based upon the substantial evidence in light of 

18 the whole record before the City of Marina, the City 

19 Council is unable to find that the project will not have 

20 a significant effect on the environment. 

21 The City Council has read and considered the 

22 IS/MND and the comments thereon and has determined that 

23 it -- not "is" -- it does not reflect the independent 

24 judgment of the City and that it has not been prepared 

25 in accordance with CEQA. 
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1 The documents comprising the record of 

2 proceeding can be located at the Planning Services 

3 Division of the Community Development Department at 209 

4 Cypress Avenue, Marina, California 93933. 

5 And as to item two, Coastal Development Permit, 

6 based on the above conclusions regarding CEQA, the City 

7 is unable to approve the project and therefore denies 

8 the project without prejudice to reconsideration at such 

9 time as the appropriate CEQA review is completed. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MAYOR DELGADO: Councilmember Morton? 

COUNCILMEMBER MORTON: I just wanted to suggest 

just a friendly amendment that the record is also 

created on September 4th in the bottom of page 2. 

Information presented in the staff report for the 

September 3 hearing, comment letters received during the 

public comment period response or comments, proposed 

staff initiated amendments, it goes on. Public 

commission -- public hearing, after the Planning 

Commission and during the City Council public hearing on 

September 3 and 4. 

COUNCILMEMBER BROWN: Okay. That's fine. 

COUNCILMEMBER MORTON: Because that's the 

23 totality of the record. 

24 

25 

COUNCILMEMBER BROWN: That's fine. 

COUNCILMEMBER MORTON: Thanks. 
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1 MAYOR DELGADO: Anita and Deb, did you 

2 understand Gail's amendment. 

3 

4 

5 

COUNCILMEMBER MORTON: Yeah, I started reading 

way too soon in there. 

MAYOR DELGADO: That's okay. So is there a 

6 second for that motion? 

7 

8 

COUNCILMEMBER MORTON: Second. 

MAYOR DELGADO: All right. So now we're 

9 discussion? I expect it probably should be brief at 

10 this point. 

11 Nancy, do you have any comments, questions at 

12 this point? 

13 COUNCILMEMBER AMADEO: No. 

14 MAYOR DELGADO: Okay. All right. I'll be 

15 voting "no" because I don't agree that there is 

16 substantial evidence that the -- I believe there is 

17 substantial evidence the project will not have a 

18 significant impact on the environment due to the 

19 mitigations for the potential impacts. 

20 And I'm very much in favor of making progress 

21 on getting more science and more information that these 

22 test slant wells would produce for the benefit of MCWD 

23 and the benefit of everyone else who is looking at 

24 

25 

desal. So that's why I'll be voting "no." 

But could we have a roll-call vote, please? 
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1 Any other comments? Okay. 

2 THE CLERK: Councilmember Amadeo? 

3 

4 

5 

6 

7 

8 

9 

COUNCILMEMBER AMADEO: No. 

THE CLERK: Councilmember Morton? 

COUNCILMEMBER MORTON: Yes. 

THE CLERK: Councilmember Brown? 

COUNCILMEMBER BROWN: Yes. 

THE CLERK: Mayor Pro-tem O'Connell? 

MAYOR PRO-TEM O'CONNELL: Yes. 

THE CLERK: Mayor Delgado? 

MAYOR DELGADO: No. 

10 

11 

12 So, thank you, everyone. That motion passes 

13 with Councilmember Amadeo and Mayor Delgado dissenting. 

14 

15 Council. 

I want to thank everybody, including the 

I think we have all done our best. I think 

16 everyone was given a fair, a fair shot. So thank, 

17 everybody, and let's move forward here. 

18 (End of recording.) 

19 

20 

21 

22 

23 

24 

25 
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1 I, Kelli A. Rinaudo, a certified shorthand 

2 reporter in and for the state of California do hereby 

3 certify: 

4 That the foregoing transcript was prepared by 

5 me, to the best of my ability, via an audio recording; 

6 That I was not present to ascertain speaker 

7 identities, and some misidentified or nonidentified 

8 speakers may appear in the transcript; 

9 That I was not present to clarify certain 

10 words, and some unintelligible or inaudible phrases may 

11 appear in the transcript; 

12 I further certify that I am not related to any 

13 party to said action, nor in any way interested in the 

14 outcome thereof. 

15 

16 DATED: OCTOBER 24, 2014 

17 

18 

19 

20 KELLI A. RINAUDO, CSR NO. 6411 

21 RMR, CRR, CCRR 

22 

23 

24 

25 
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I Petitioner and Plaintiff Marina Coast Water District ("MCWD" or the "District") alleges 

2 as follows: 

3 INTRODUCTION 

4 This action challenges the decisions of the Respondent and Defendant California Coastal 

5 Commission ("Coastal Commission" or "Respondent") to approve two Coastal Development 

6 Permits ("CDPs") for Real Party in Interests California American Water Company's ("Cal-

7 Am") Slant Test Well Project ("Project") in the City of Marina, California. First, MCWD seeks 

8 declaratory and injunctive relief, vacating and setting aside the Coastal Commission's decision 

9 that it has appellate jurisdiction under the California Coast Act ("Coastal Act") over the City of 

10 Marina's denial ofa CDP forthe Project (Appeal No. A-3-MRA-14-0050), when the City's 

11 denial was "without prejudice" pending compliance with the California Environmental Quality 

12 Act ("CEQA") and the Project does not conform to the standards set forth in the City of Marin's 

13 local coastal program. Second, MCWD seeks declaratory and injunctive relief, vacating and 

14 setting aside the Coastal Commission's decision it has jurisdiction under the Coastal Act to 

15 approve a separate but related CDP for the Project where it had no evidence that the Cal-Am had 

16 an interest in the land, which is held in public trust by the State of California (Application No. 9-

17 14-1735) and California Public Utilities Commission, or alternatively the California State Lands 

18 Commission, was the lead agency for this part of the Project under CEQA. Alternatively, 

19 MCWD seeks a writ of mandate and declaratory and injunctive relief, vacating and setting aside 

20 both CDPs on the grounds that the Coastal Commission's decision to approve these permits 

21 violated numerous laws, including the Coastal Act and CEQA, and thereby prejudicially abused 

22 its discretion. 

23 

24 1. 

PARTIES 

MCWD is a municipally owned water district established in 1960 to provide 

25 potable water service to all residential, commercial, industrial, environmental, and fire 

26 protection uses in the then unincorporated community of Marina. The City of Marina 

27 incorporated in 1975, but MCWD remained a separate public agency. The District also provides 

28 potable water delivery and wastewater conveyance services within the boundaries of the former 
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1 Fort Ord Army Base, known as the Ord Community. MCWD serves approximately 30,000 

2 residents in its Marina and Ord Community service areas, who rely on MCWD for their 

3 domestic drinking water. MCWD holds an interest in the property that is the subject of the CDPs 

4 issued by the Coastal Commission. The District, as well as it 30,000 residential and commercial 

5 customers, would be material injured by the activities that were approved in the Coastal 

6 Development Permits. 

7 2. Petitioner is unaware of the true names and capacities of Petitioners and Plaintiffs 

8 fictitiously named herein as Does 1 through 10, inclusive. Petitioner is informed and believes, 

9 and thereon allege, that such fictitiously named Petitioners and Plaintiffs are beneficially 

10 interested in the Coastal Commission's compliance with its mandatory duties under Coastal Act 

11 and CEQA before approving the Project, and that such Petitioners and Plaintiffs adequately 

12 participated in the Commission's administrative review process for the Project to have standing 

13 to be joined as Petitioners and Plaintiffs in this proceeding. Petitioner will amend this Petition, 

14 with leave of the court if necessary, to allege the fictitiously named Petitioners' and Plaintiffs' 

15 true names and capacities when ascertained. 

16 3. Respondent California Coastal Commission is the state administrative body 

17 authorized to enforce the California Coastal Act. (Pub. Resources Code,§ 30000, et seq.) The 

18 Commission may sue and be sued. (Pub. Resources Code, § 30334.) 

19 4. MCWD is unaware of the true names and capacities of Respondents fictitiously 

20 named DOES 11 through I 00, and sues such respondents by fictitious names. Petitioner is 

21 informed and believes, and on the basis of such information and belief, alleges the fictitiously 

22 named respondents are also responsible for the actions described in this Petition. When the true 

23 identities and capacities of these respondents have been determined, Petitioner will amend this 

24 petition, with leave of the court if necessary, to insert such identities and capacities. 

25 5. Real Parties in Interest California-American Water Company is a water 

26 corporation as defined in Public Utilities Code section 241 and is regulated by the California 

27 Public Utilities Commission ("CPUC"). Cal-Am is not a public entity, but a wholly owned 

28 subsidiary of American Water, the largest investor-owned water and wastewater utility 
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1 company in the United States. American Water has its headquarters in Voorhees, New Jersey. 

2 6. MCWD is unaware of the true capacities of Real Parties in Interest Does 51 

3 through 100, and sues such real parties in interest by fictitious names. Petitioner is informed 

4 and believes, and based on such information and belief, alleges that the fictitiously named real 

5 parties in interest are directly and materially affected by the actions described in this Petition 

6 and Complaint. When the true identities and capacities of these real parties in interest have 

7 been determined, Petitioner will amend this Petition, with leave of the court if necessary, to 

8 insert such identities and capacities. 

9 JURISDICTION AND VENUE 

10 7. This Court has jurisdiction over this action pursuant to Code of Civil Procedure 

11 sections 526, 526A, l 060, and l 094.5, as well as Public Resources code sections 21080.5, 

12 21168, 3080 l, 30803, and 30804. Alternatively, this Court has jurisdiction under Code of Civil 

13 Procedure section 1080 and Public Resources code section 21168.5. 

14 

15 393.) 

16 

17 

8. 

9. 

Venue is proper in the Superior Court of Monterey County. (Code Civ. Pro.,§ 

LEGAL BACKGROUND 

Under the Coastal Act, development in the coastal zone generally requires a CDP. 

18 The Coastal Commission has original jurisdiction to issue CDPs unless the local government 

19 has a certified Local Coastal Program ("LCP"), in which case the local government has original 

20 permitjurisdiction. (Pub. Resources Code, §§ 30519, subd. (a), 30604, subd. (b).) In 

21 authorizing the certification ofLCPs, the Legislature recognized the need to "rely heavily on 

22 local government and local land use planning procedures" in order to "achieve maximum 

23 responsiveness to local conditions." (Pub. Resources Code,§ 30004, subd. (a).) The Coastal 

24 Commission's reserved jurisdiction to issue CDPs is limited to development proposed or 

25 undertaken on any tidelands, submerged lands, or public trust lands. (Pub. Resources Code, § 

26 30004, subd. (b).) 

27 10. The Coastal Commission certified a LCP for the City of Marina after a public 

28 hearing on April 20, 1982. Accordingly, an applicant proposing development within the City of 
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1 Marina's coastal zone must obtain a CDP from the City. 

2 11. The Coastal Commission may hear an appeal from a denial of a permit under a 

3 certified Local Coastal Program in very limited circumstances. "[A]fter certification of a local 

4 coastal program, issuance of coastal development permits is the purview of the local 

5 government, not the Coastal Commission." (City of Malibu v. California Coastal Com. (2012) 

6 206 Cal.App.4th 549, 556.) Only once the City makes that decision does the commission have 

7 jurisdiction for appeal, and even then the jurisdiction is limited: 

8 

9 

10 

11 

The only grounds for appeal to the Coastal Commission from the local 
government's action on a coastal development permit for a major public works 
project or a major energy facility are that the development does, or does not, 
conform to the certified LCP and the Coastal Act's public access policies. (§ 
30603, subds. (a)(5), (b)(l), (2).) 

12 
(City of Malibu, supra, 206 Cal.App.4th at p. 555.) The Commission does not have generalized 

jurisdiction to hear an appeal from a local agency's determination under CEQA. (Hines v. 
13 

California Coastal Commission (2010) 186 Cal.App.4th 830, 852 ["The Coastal Commission 
14 

lacks jurisdiction to review a local government's compliance with CEQA."].) 
15 

16 

17 

18 

19 

20 

12: As with the Coastal Act, the Commission has an independent duty to ensure 

compliance with CEQA. (See Pub. Resources Code, § 21080.5; 14 Cal. Code Regs. ("CCR") § 

13096, subd. (a) ("All decisions of the commission relating to permit applications shall be 

accompanied by written conclusions about the consistency of the application with ... Public 

Resources Code section 21000 [CEQA].") 

21 13. Under CEQA, any party may bring an action or proceeding-

22 

23 

24 

25 

26 

27 

28 

to attack, review, set aside, void, or annul a determination or decision of a state 
agency approving or adopting a proposed activity under a regulatory program that 
has been certified pursuant to this section on the basis that the plan or other written 
documentation prepared pursuant to paragraph (3) of subdivision ( d) does not 
comply with this section shall be commenced not later than 30 days from the date 
of the filing of notice of the approval or adoption of the activity. 

(Pub. Resources Code,§ 21080.5, subd. (g); see also id.,§ 21168.) 

14. Under the Coastal Act, any party aggrieved by the decision or action of the 
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1 Commission has the right to judicial review of that decision or action by filing a petition for 

2 writ of mandate in accordance with section 1094.5 of the Code of Civil Procedure, within 60 

3 days after the decision or action has become final. (Pub. Resources Code, § 30801.) 

4 15. Under the Coastal Act, any person may maintain an action for declaratory and 

5 equitable relief to restrain a violation of the act and to enforce the duties specifically imposed 

6 upon the Commission. (Pub. Resources Code,§§ 30803, 30804.) 

7 FACTUAL ALLEGATIONS 

8 16. MCWD operates and maintains groundwater production wells in the Salinas 

9 Valley Groundwater Basin. MCWD pumps water from these wells, treats it, and then delivers 

10 this water to MCWD's customers. The Project will pump groundwater from the Salinas Valley 

11 Groundwater Basin, which is the same groundwater basin from which MCWD's groundwater 

12 wells pump water to supply water to MCWD's customers. 

13 17. Cal-Am proposes to construct and operate a test slant well, including monitoring 

14 wells and other related infrastructure within a sensitive coastal dune complex located in the 

15 City of Marina. 

16 18. The allegedly "temporary" test well is the initial phase in Cal-Am's unapproved 

17 Water Supply Project proposal to construct a desalination facility north of the City of Marina. 

18 (hereafter, "MPWSP"). In April 2013, Cal-Am filed an application with the CPUC for the 

19 MPWSP, which includes slant wells that would be located at the Project site, a desalination 

20 facility to be located about two miles inland of the test well site adjacent to a regional 

21 wastewater treatment facility, pipelines, and the other related facilities. The CPUC is currently 

22 preparing an EIR for the project, which is expected to be published in 2015. 

23 19. Cal-Am initially proposes to use the slant well to calculate how much water being 

24 pumped from the Salinas Valley Groundwater Basin is groundwater, how much is sea water, 

25 and then discharge all of the pumped water to the ocean. Cal-Am hopes to use the slant test 

26 well as a long-term production well for the MPWSP. 

27 20. Cal-Am has no groundwater rights in the Salinas Valley Groundwater Basin. The 

28 slant well Project and MPWSP could have a significant impact on the Salinas Valley 
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1 Groundwater Basin since this is the third year of drought, which prompted Governor Brown to 

2 declare a drought emergency and request all citizens to reduce water use. 

3 21. On or about March 13, 2013, Cal-Am applied for a CDP from the Coastal 

4 Commission for portions of the slant well (but not the MPWSP) within tidelands, submerged 

5 lands, and public trust lands. Under the California Code of Regulations, title 14, section 

6 13053.5, the application must include an adequate description of the proposed development, 

7 and any feasible alternatives or any feasible mitigation measures available that would 

8 substantially lessen any significant adverse impact which the development may have on the 

9 environment as that term is defined under CEQA. The application must also include the 

IO "applicant's legal interest in all the property upon which work would be performed, if the 

11 application were approved, e.g., ownership, leasehold, enforceable option, authority to acquire 

12 the specific property by eminent domain." 

13 22. Cal-Am's application states that the Project would be on state lands, but that an 

14 application for a lease from the State Lands Commission had not yet been submitted. Cal-Am 

15 had no legal interest in the portions of the Project site within tidelands, submerged lands, and 

16 public trust lands when its application was deemed complete or at any time prior to the filing of 

17 this Petition. 

18 23. The Executive Director determines whether the application is complete. (Cal. 

19 Code Regs. Tit. 14, § 13056.) If the application is incomplete, the Executive Director specifies 

20 the incomplete parts and describes for the applicant the specific material needed. (Id.) Once the 

21 Executive Director determines application is complete, staff reviews the proposed development 

22 for consistency with the Coastal Act or the applicable local coastal program and prepares a staff 

23 report. (Id., § 13057.) The Staff Report must include a copy or summary of any Environmental 

24 Impact Report or Environmental Impact Statement as it relates to the issues of concern to the 

25 Commission, or if no such report was prepared, any negative declaration or finding of no 

26 significant impact. (Id.) Among other requirements, the Staff Report must also include the a 

27 copy or summary of public comments on the application; a summary of any issues of the legal 

28 adequacy of the application to comply with the requirements of the Coastal Act; and Staffs 
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1 recommendation, including "responses to significant environmental points raised during the 

2 evaluation of the proposed development as required by [CEQA]" and specific findings. (Id.) 

3 Alternatively, "the executive director may elect to prepare first a partial staff report that does 

4 not contain the [required] recommendation ... where he or she determines that public comment 

5 and commission discussion would facilitate preparation of such recommendation. (Id.) 

6 24. Cal-Am applied for a CDP for the Project (but not the MPWSP) with the City of 

7 Marina, and the City of Marina prepared an initial study/mitigated negative declaration 

8 ("IS/MND") pursuant to CEQA to consider Cal-Am's application. 

9 25. On September 4, 2014, the City of Marina denied Cal-Am's CDP application for 

1 O development of the test slant well "without prejudice" because the City found that the IS/MND 

11 prepared pursuant to CEQA was inadequate. As a result of its CEQA decision, the City could 

12 not make any findings on whether the CDP was consistent with the City of Marina's LCP or the 

13 Coastal Act. 

14 26. On September 24, 2014, Cal-Am appealed the City of Marina's decision to 

15 denying the CDP "without prejudice" on CEQA grounds to the Commission. 

16 27. On October 30, 2014, MCWD submitted a comment letter to the Coastal 

17 Commission, explaining that the Coastal Commission did not have jurisdiction yet since the 

18 City had only denied the CDP "without prejudice" pending further environmental review 

19 required by CEQA. 

20 28. On October 31, 2014, the Commission's staff released its recommendations in a 

21 consolidated Staff Report for Cal-Am's March 13, 2013 Application and its appeal of the City's 

22 denial of its CDP without prejudice. Under the Commission's certified regulatory program the 

23 Staff Report may serve as a functional equivalent document to an EIR. The Staff Report 

24 recommended that the Commission find that it has jurisdiction to hear the appeal for among 

25 other reasons that "there is insufficient factual and legal support" for the City's denial of the 

26 proposed test well. Despite the fact the City was never able to review the CDP for compliance 

27 with its LCP and never completed environmental review under CEQA, the Staff Report 

28 recommended the commission find a "substantial issue" to exercise jurisdiction over the CDP. 
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I The Staff report further recommend the Commission and approve Cal-Am CDP application for 

2 portion of the slant well within the jurisdiction of the City (Appeal No. A-3-MRA-14-0050) 

3 and the permit application within the Commission's original jurisdiction (Application No. 9-14-

4 1735), despite the fact the Project did not comply with City of Marina's local coastal program, 

5 the State Lands Commission had not granted a lease or reviewed the Project for compliance 

6 with CEQA, and the CPUC had not even published the Draft EIR for the entire MPWSP. 

7 29. On November 7, 2014, MCWD submitted a comment letter, which explained why 

8 the Coastal Commission lacked jurisdiction to act on the permits. MCWD's November 7, 2014 

9 also explained that the Staff Report did not satisfy the Commission's obligation under CEQA 

1 O and the Coastal Act for multiple reasons, including that significant environmental impacts of 

11 the Project had not been adequately addressed, the Staff Report lacked baseline information 

12 that made it impossible for public and Commission to understand the potential impacts of the 

13 Project (or larger MPWSP), and that the two-page alternatives discussion contained no facts 

14 and omitted feasible alternatives. 

15 30. On November 10, 2014, MCWD submitted another comment letter, which further 

16 explained why the significant environmental impacts of the Project had not been addressed and 

17 that feasible alternatives had not be considered. 

18 31. Midday on November 11, 2014-both a national and state holiday- the Coastal 

19 Commission published on its website a 767-page "addendum" to its October 31, 2014 staff 

20 report. The addendum did not include the comments submitted by MCWD on November 7 or 

21 November 10, although it did include the email transmission sheet for the November 7 

22 comments. MCWD asked Commission staff why the letters were not included in the 

23 addendum, and was informed that the letters would be included in a later addendum. 

24 32. Well into the evening on November 11, 2014, the Coastal Commission published a 

25 second addendum, substantially modifying the original October 31, 2014 staff report and 

26 purporting to address the comments raised by MCWD. The second addendum still did not 

27 include MCWD's letters of November 7 and 10, 2014. Those letters were never provided to 

28 the public and where apparently withheld from public disclosure. Although MCWD's 
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1 November 7 and 10 letters were never provided to the public or Commissioners before the 

2 hearing, Commission staff provided copies of both letters to Cal-Am. Unfairly, Cal-Am's 

3 response to MCWD's letters was included in the addendum the staff report provided to the 

4 public and Commissioners. MCWD received the second addendum by email from Coastal 

5 Commission staff at roughly 6:00 pm on November 11. The second addendum was posted on 

6 the Coast Commission's website at some point that later that night for the remainder of the 

7 public. MCWD alleges based on information and belief, the most members of the public never 

8 saw or reviewed second addendum. 

9 33. The second addendum significantly changed both the project and the mitigation 

1 O for the project in ways that substantially increased the severity of environmental impacts that 

11 were disclosed in the October 31 Staff Report, including but not limited to biological resources 

12 and hydrology impacts. The Project, for instance, was modified so as to allow construction to 

13 continue after February 28; this was identified as the critical date in all of the project 

14 applications--after which all work would stop--because it is start of the snowy plover breeding 

15 and nesting season. The mitigation was altered as well. For instance, the new mitigation allows 

16 Cal-Am to move species that are listed under the Endangered Species Act in a way that is 

17 arguably an impermissible "take" under that Act. The mitigation and performance criteria for 

18 groundwater impacts were also changed. Given the incredibly short notice between the release 

19 of the second addendum and the hearing scheduled for 9:00 am the following day, the public 

20 and MCWD were substantially and prejudicially deprived of the right to review and comment 

21 on these changes to the Project and mitigation. MCWD did provide some comments, but they 

22 were obviously curtailed given the time constraints. 

23 34. At the November 12, 2014, hearing, Commission staff did not call attention to the 

24 changes in the project or mitigation made the prior evening but did announce further changes to 

25 mitigation. These changes further reduced the efficacy of the mitigation measures. These new 

26 changes to the mitigation will allow substantial increases the severity of environmental impacts 

27 than previously analyzed or discussed in the October 31 Staff Report, including but not limited 

28 to biological resources and hydrology impacts. 
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I 35. "The commission's public hearing on a permit matter shall be conducted in a 

2 manner deemed most suitable to ensure fundamental fairness to all parties concerned, and with 

3 a view toward securing all relevant information and material necessary to render a decision 

4 without unnecessary delay." (Cal. Code Regs., tit. 14, § 13056.) 

5 36. On November 12, 2014, the Commission held a hearing on the matters. It 

6 determined, without a hearing (refusing to hear testimony from the City, MCWD, and public on 

7 this its jurisdiction over the appeal) and without ever seeing MCWD's November 7, 2014 letter, 

8 that it had jurisdiction to hear the appeal in matter Appeal No. A-3-MRA-14-0050. The 

9 process whereby this occurred was grossly unfair and worked a substantial deprivation of the 

10 City's, the public's and MCWD's rights. The City of Marina's representatives at the hearing 

11 were not provided an opportunity to testify before the Commission made its decision on 

12 jurisdiction to hear the appeal. 

13 37. Well into the middle of the hearing, right before the Commission voted to 

14 approve the permits, Commission staff provided the Commission with copies ofMCWD's 

15 letters of November 7 and 10, 2014. In as much as the letters were in excess of 102 pages 

16 combined, and involved difficult and complex legal and factual matters, it strains credulity that 

17 the Commissioners would be able to read and comprehend MCWD's comments in minutes they 

18 had to review the letters before they approved the Project. 

19 38. Although MCWD's letters were not included in either the first or second 

20 addendum to the Staff Report, MCWD was not provided additional time to address the 

21 Commission. Rather MCWD was given the same 2 minutes per speaker that everyone but Cal-

22 Am was provided (Cal-Am was provided 15 minutes) for comments to the Commission. In its 

23 public comments, MCWD requested the Commission reconsider its decision to exercise 

24 jurisdiction of the Project. The City of Marina's general manager and city attorney also 

25 testified and explained that the City denied the CDP "without prejudice" and therefore could 

26 not make LCP findings. 

27 39. The Commission's process for the Project was grossly unfair and worked a 

28 substantial deprivation of public and MCWD's rights. 
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1 40. Public participation and the required public review process was substantially 

2 undermined by the fact that the significant addendums to the staff report, were not made public 

3 until late at night on the eve before the hearing, and MCWD's comment letters were not 

4 included in any of the addendums. The error was further compounded by the fact that the 

5 substantial changes to the Project were not addressed in any meaningful way at the hearing. It is 

6 unclear whether the Commission or the public were aware of, much less understood, the 

7 material changes made to the staff report or MCWD's comments, and to mitigation supposedly 

8 addressing project impacts, in the cover of night. 

9 41. After the close of the hearing on November 12, 2014, the Commission approved 

1 O both CDPs with almost no discussion because the public hearing had run past the expected time 

11 and was cutting into the time for a planned field trip. 

12 STANDING 

13 42. The Commission had mandatory duties to comply with the non-exempt portions of 

14 CEQA (Pub. Resources Code,§§ 21000-21098, 21155-21156, 21158-21666, 21167.1-21189.3) 

15 and the Coastal Act before approving the Project. 

16 43. MCWD is beneficially interested in the Commission's full compliance with 

17 CEQA and the Coastal Act before the Commission's approvals the CDPs for the proposed test 

18 slant well. 

19 44. MCWD has the right to enforce the mandatory duties imposed upon the 

20 Commission by law. 

21 45. MCWD is a public agency charged with providing safe and reliable water service 

22 for residential, commercial, industrial, environmental, and fire protection uses. MCWD serves 

23 approximately 30,000 residents in its Marina and Ord Community service areas, who rely on 

24 MCWD for their domestic drinking water. The District currently pumps all of its water supply 

25 from groundwater wells in the Salinas Valley Groundwater Basin. 

26 46. MCWD has a substantial interest in ensuring the Project's impacts are fully 

27 mitigated. Among other reasons, operation of this proposed slant well will adversely affect 

28 water supplies and water quality in the Salinas Valley Groundwater Basin, impairing MCWD's 
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1 water rights, contracts, and ability to provide essential public services. 

2 47. MCWD has no other plain, speedy, and adequate remedy in the ordinary course of 

3 law, and MCWD will suffer irreparable injury unless this Court issues the relief requested in 

4 this Petition. 

5 48. MCWD also entered into a recorded annexation agreement with the Monterey 

6 County Water Resources Agency, the City of Marina, the J.G. Armstrong Family, and RMC 

7 Lonestar (owner of the "Lonestar" property at issue in this litigation): the Annexation 

8 Agreement and Groundwater Mitigation Framework for Marina Area Land dated March 1996. 

9 The property at issue in this litigation is subject to restrictions set forth in the Annexation 

10 Agreement. The Annexation Agreement protects the groundwater resources of the Salinas 

11 River Groundwater Basin. MCWD's rights under the Annexation Agreement would be 

12 materially impaired and harmed by the Project, which is located on this property. 

13 EXHAUSTION OF ADMINISTRATIVE REMEDIES 

14 49. MCWD objected to the Commission's approval of the CDP in writing and orally 

15 prior to the close of the Commission's public hearing on the CDP. 

16 50. The grounds for noncompliance with CEQA and the Coastal Act alleged in this 

17 Petition were presented to the Commission orally and in writing prior to the close of the 

18 Commission's public hearing on the CDP. 

19 51. In the alternative, because of the process whereby the Commission amended its 

20 Staff Report, in the evening of a national and state Holiday the day before the hearing on the 

21 Project, and during the hearing, there was no opportunity for members of the public to raise the 

22 grounds of noncompliance alleged in this Petition prior to the Commission's approval of the 

23 CDP. 

24 52. MCWD has exhausted its administrative remedies. 

25 STATUTE OF LIMITATIONS 

26 53. The Commission overturned the City of Marina's decision and approved the CDPs 

27 for the Project on November 12, 2014. 

28 54. MCWD filed this Petition prior to the expiration of applicable statutes of 
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1 limitations under CEQA {Pub. Resources Code, § 21080.5), the Coastal Act {Pub. Resources 

2 Code, § 30801 ), and any other applicable statute of limitations. 

3 NOTICE OF CEQA SUIT 

4 55. On November 24, 2014, MCWD's counsel faxed and sent via overnight delivery a 

5 letter to the Commission giving notice of MCWD's intent to file this action. A copy of that 

6 notice is attached hereto as Exhibit A. 

7 56. In accordance with Public Resources Code section 21167.7, a copy of this 

8 pleading shall be provided to the Attorney General. 

9 

10 

11 

FIRST CAUSE OF ACTION 
Violation of CEQA 

(Public Resources Code, §§ 21000 et seq.) 

57. Paragraph 1 through 56 set forth above are realleged and incorporated herein by 

12 reference. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

58. The Commission's decision to approve the Coastal Development Permit 

{Application No. 9-14-1735) allowing Cal-Am to construct and operate a slant test well and 

associated monitoring wells is invalid as an abuse of discretion because the Commission is not 

the appropriate lead agency under CEQA, Cal-Am does not {and did not at all relevant times) 

have a legal interest in the property that is the subject of this application, and because the 

Commission's approval would allow construction to substantially commence before all 

required approvals are in place, including an property interest under public trust lands from the 

State Lands Commission. The State Lands Commission has neither approved a lease (or 

conveyed any property interest to Cal-Am), nor completed CEQA review for the lease. In 

allowing the project to commence prior to a State Land Commission approval of a property 

interest, the Commission has either: 

a. Precommitted the State Lands Commission to approving the project in 

the location and manner proposed, even before it has had the 

opportunity to complete the CEQA process as required by Guidelines 

section 15253. As the courts have repeatedly emphasized, 

environmental review must be completed before Project approval 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

b. 

otherwise "bureaucratic and financial momentum" mounts behind a 

project, "providing a strong incentive to ignore environmental concerns." 

(Save Tara v. City of West Hollywood (2008) 45 Cal.4th 116, 130, quoting 

Laurel Heights I, at p. 394.) "[A]t a minimum an EIR must be performed 

before a project is approved, for "[i]f postapproval environmental review 

were allowed, EIR's would likely become nothing more than post hoc 

rationalizations to support action already taken." (Ibid.); or 

Allowed construction to proceed without analyzing what will happen if the 

lease is not approved by the SLC. As the Supreme Court explained in 

Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho 

Cordova (2007) 40 Cal.4th 412, 432, CEQA's information demands are 

not met simply by noting that future development will not occur if 

certain contingencies do not arise. The analysis has to include the 

further steps of discussing not only "the option of curtailing the 

developmenf' but also disclosing "the significant foreseeable 

environmental effects" curtailed development. (Id. at p. 434.) 

17 59. The Commission's decision to approve the Coastal Development Permit allowing 

18 Cal-Am to construct and operate a slant test well and associated monitoring wells is invalid and 

19 an abuse of discretion because the Commission's findings are not supported by evidence, its 

20 decisions is not supported by the findings, and it has not proceeded in the manner required by 

21 law. Specifically, the Commission failed to comply with the California Environmental Quality 

22 Act (CEQA) (Pub. Res. Code,§§ 21000 et seq.). Among other things, when approving the 

23 CDP, Respondents: 

24 a. Failed to provide an accurate and consistent project description. Instead, the 

25 project description relied upon by the Commission in the EIR functional equivalent 

26 document is inconsistent, misleading, and improperly segments the project; 

27 

28 

b. 

c. 

Failed to establish an adequate environmental baseline; 

Failed to consider a reasonable range of alternatives; 
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1 

2 

d. 

e. 

Failed to include an adequate alternatives analysis; 

Failed to comply with CEQA's mandatory public comment and review 

3 period and failed to comply with its own regulations to provide reasonable notice; 

4 f. Failed to ensure the whole of the project was analyzed by allowing the 

5 project to proceed without prior approval from the California Public Utilities 

6 Commission or State Lands Commission; 

7 g. Failed to adequately disclose all of the project's potential impacts, 

8 including impacts to the federally-listed Western snowy plover, water supply, and water 

9 quality; 

10 h. Failed to adopt legally adequate mitigation for the project and approved the 

11 project with unmitigated impacts; 

12 1. Failed to adopt properly deferred mitigation with adequate performance 

13 standards and thresholds as required by CEQA; 

14 J. Failed to adopt findings supported by substantial evidence as required by 

15 Public Resources Code section 21081. 

16 

17 

k. 

1. 

Failed to adequately disclose and respond to public comments; 

Failed to recirculate the EIR functional equivalent document as required by 

18 law when the Project and project-mitigation was substantially modified and when the 

19 alternatives analysis was substantially modified; 

20 60. As a result of the foregoing defects, Respondents' approval of the project is 

21 

22 

23 

24 

25 

26 

27 

28 

contrary to law and invalid and must be set aside. 

SECOND CAUSE OF ACTION 
Violation of the California Coastal Act 

(Public Resources Code, §§ 30000 et seq.) 

61. Paragraph I through 60 set forth above are realleged and incorporated herein by 

reference. 

62. The Commission, when approving the CDP, also failed to proceed in the manner 

required by the California Coastal Act (Pub. Res. Code,§§ 30000 et seq.). Among other things, 
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1 the Commission abused its discretion and violated the Coastal Act by: 

2 a. Improperly accepting appellate jurisdiction over a CDP (No. A-3-MRA-14-

3 0050), and usurping the City of Marina's land use authority, when the City of Marina has 

4 a certified LCP and had not completed CEQA review for the project or made findings 

5 whether the Project complied with its certified LCP; 

6 b. Granting the appeal, and approving the permit, even though the 

7 Commission independently found that the CDP was not in conformity with the LCP, and 

8 doing so by improperly reaching findings under Public Resources Code section 30260, 

9 thereby usurping the City of Marina's discretion under the certified LCP; 

10 c. Authorizing a project that impacts environmentally sensitive habitat areas 

11 (ESHA) in a manner that is inconsistent with Public Resources Code section 30240, 

12 which prohibits uses that affect ESHA unless the use is "dependent on those resources"; 

13 d. Making findings under Public Resources Code section 30260 that are not 

14 supported by substantial evidence that either (1) alternative locations are infeasible or 

15 more environmentally damaging, (2) that to do otherwise would adversely affect the 

16 public welfare, and (3) that adverse environmental effects have been mitigated to the 

17 "maximum extent feasible;" 

18 e. Approving a project that overrides an LCP without following the 

19 procedures that are set out in the Coastal Act for doing so in Public Resources Code 

20 section 30515 or California Code of Regulations, title 15, section 13666-13666.4; 

21 f. Improperly accepting jurisdiction over a CDP (No. Application No. 9-14-

22 1735) and approving a permit, when the applicant, Cal-Am, has not demonstrated it has 

23 an interest in the property. (Pub. Resource Code,§ 30601.5.) The State Lands 

24 Commission had not granted a lease for the project, had not put the subject of a lease for 

25 the Project on any agenda, or commenced CEQA review at the time the Commission 

26 approved the Project; 

27 g. Utilizing procedures that fail to provide reasonable notice of the 

28 Commission's actions and reasonable opportunity to participate in open government; 
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1 h. Failing to provide the fullest reasonable opportunity for public 

2 participation; and 

3 1. Improperly deferring mitigation for significant and adverse impacts. 

4 PRAYER FOR RELIEF 

5 Wherefore, the Marina Coast Water District prays for judgment against the Commission 

6 as follows: 

7 I. For a temporary stay, temporary restraining order, and preliminary and permanent 

8 injunctions restraining Respondent and its agents, employees, officers and representatives from 

9 issuing any permits or tal<lng other actions in furtherance of the Project pending full compliance 

I 0 with the requirements of CEQA, the CEQA Guidelines, and the Coastal Act. 

11 2. For a peremptory writ of mandate commanding the Commission to vacate and set 

12 aside in its entirety its decision to approve the Coastal Development Permit allowing Cal-Am to 

13 construct and operate a slant test well and associated monitoring wells on the CEMEX property; 

14 3. For a peremptory writ of mandate directing the Respondents to comply with the 

15 requirements of CEQA, the CEQA Guidelines, and the Coastal Act; 

16 4. For a temporary stay, temporary restraining order, and preliminary and permanent 

17 injunctions restraining the Real Parties in Interest and Respondents and its agents, servants, and 

18 employees, and all others acting in concert with Real Parties in Interest and Respondents on 

19 their behalf, from taking any action to implement the Project, pending full compliance with the 

20 requirements of CEQA, the CEQA Guidelines, and the Coastal Act; 

21 5. For an award of reasonable attorneys' fees and costs in this action to Petitioner; 

22 and 

23 6. For such other and further relief that the Court deems just and proper. 

24 
Dated: December 11, 2014 

25 

26 

27 

28 

Hm 
Attorneys for Petitioner and Plaintiff 
MARINA COAST WATER DISTRICT 
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REMY MOOSE I MANLEY 

Noyember 24, 2014 

VIA FACT!MIT.EANO FEDERAL EXPRESS 

Charles Lester 
Executive Di.rector 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, California 94105 

Christopher Peterson 
Deputy Chief Counsel 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, California 94105 

Re: Notice of Commencement of Action 

Dear Messrs. Lester and Peterson: 

1.LI' 

Howard "ChlpM Wilkins m 
cwilkins@rmmenvlrolaw.com 

Please take notice that Marina Coast Water District intends to file a petition and 
complaint under the California Environmental Quality Act ("CEQA'') and the Coastal Act 
agahist the California Coastal Commission challenging the approval of Coastal Development 
Permit (CDP) Nos. A-3-MRA-14-0050 and 9-14-1735 ("the Project"). 

T~1e petition and complaint will seek the following relief: 

1. A temporary stay, temporary restraining order, and preliminary and petmaoent 
injunctions restraining the Coastal Commission and its agents, employees, officers and 
representatives from issuing any permits or taking other actions in furtherance of the Project 
pending full compliance with the requirements of CEQA, the CEQA Guidelines, and the 
Coastal Act. 

2. A peremptory writ of mandate commanding the Commission to vacate and 
set aside in its entirety its decision ,to approve the Coastal Development Permits allowing 
Cal-Am to construct and operate a slant test well and associated monitoring wells on the 
CEMEX property. 
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Christopher Peterson 
California C.Oastal Commission 
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3. A peremptory writ of mandate directing the C.Ommission to comply with the 
requirements of CEQA, the CEQA Guidelines, and the C.oastalkt. 

4. A temporary stay, temporary restraining order, and preliminary and pennanent 
injunctions restraining the Real Parties in Interest California American et al. and 
C.ommission and its agents, seivants, and employees, and all others acting in concert with 
c.alifomia~American and the Commission on their behalf, froin taking any action to 
implement the Project, pending full compliance with the requirements of CEQA, the CEQA 
Guidelines, and the C.Oastal Act. 

5. An award of reasonable attorneys' fees and costs .in this action to Petitioner; 
and 

6. And any such other and further relief that the C.Ourt deems just and proper. 



STATE OF CALIFORNIA-NATURAL RESOURCES AGENCY EDMUND G. 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105-2219 
VOICE (415) 904-5200 
FAX ( 415) 904- 5400 

TDD (415) 597-5885 

Appeal No: 

Local Government: 

Decision: 

Application No.: 

Applicant/ Appellant: 

Substantial Issue: 

Project Location: 

Project Description: . ·•· 

.. 

W14a & 15a 
Permit Filed: 
Appeal Filed: 
491 Day: 
Hearing Opened: 
Substantial Issue Found: 
Staff: 
Staff Report: 
Hearing Date: 
Approved 11-0 

FINAL ADOPTED FINDINGS 

A-3-MRA-14-0050 

City of Marina 

Denial 

9-14-1735 

October 3, 2014 
September 24, 2014 
November 12, 2014 
November 12, 2014 
November 12, 2014 
T. Luster-SF 
October 31,2014 
November 12, 2014 

California American Water Company 

On November 12, 2014, the Commission found that the 
appeal of the local government action on this project raised 
substantial issue. 

At the site of the CEMEX, Incorporated sand mining 
facility, Lapis Road, City ofMarina, Monterey County. 
(APN #203-011-001 and #203-011-019) 

Construct and operate a test slant well and associated 
monitoring wells to develop data necessary to assess the 
feasibility of the project site as a potential long-term water 
source for a desalination facility_ 

GOVERNOR 
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A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company) 

SUMMARY 

Project Description 
California-American Water Company ("Cal-Am") proposes to construct, operate, and 
decommission a temporary test slant well, including up to four monitoring well clusters and 
related infrastructure, at the CEMEX sand mining facility along Monterey Bay within an 
extensive coastal dune complex in the City of Marina. The project will be completed during a 
twenty-four to twenty-eight month period. The test wellhead will be located approximately 650 
feet inland of mean sea level at an elevation of about 25 feet. No development will occur 
directly on the beach or seafloor or in ocean waters. The main project activities include staging 
and site preparation, well drilling and placement of monitoring wells and electrical cables, 
ongoing monitoring during the test period, and well decommissioning. 

Project Purpose 
The project will allow Cal-Am to gather technical data related to the potential hydrogeologic and 
water quality effects that would result from using similar wells at or near this site to provide 
water for the proposed Monterey Peninsula Water Supply Project. If the data collected from this 
proposed test well demonstrates that this well design and location would provide the necessary 
amount of water and not cause unacceptable adverse effects, Cal-Am may choose to apply for 
additional coastal development permits to convert the test well to a production well and/or 
construct additional similar wells, subject to certification of an Environmental Impact Report 
("EIR") by the California Public Utilities Commission, which is preparing the document for the 
above-referenced water supply project. 

The Commission's approval of this proposed test well does not authorize any additional 
activities that may be associated with a larger or more permanent facility. Any such proposal 
will require additional review for conformity to the Coastal Act, which review and analysis will 
be conducted independently of the current decision, with the current decision exerting no 
influence over or causing any prejudice to the outcome of that separate decision. 

Jurisdiction 
The proposed project will be partially within the coastal development permit jurisdiction of the 
City of Marina and partially within the Commission's retained permit jurisdiction. Development 
within the City's jurisdiction includes all the project's land-based activities, which represent 
almost all of the project-related development. The only part of the project within the 
Commission's permit jurisdiction is the portion of the slant well that is below grade and extends 
beneath the beach and seafloor. 

Appeal: On September 4, 2014, the City denied Cal-Am's CDP application for development of 
the subject temporary test slant well. Cal-Am then filed a timely appeal of the City's decision. 
The City's action is appealable to the Commission pursuant to Coastal Act Section 30603(a)(5), 
which allows appeals of any development that constitutes a major public works facility. 
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A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company) 

De Novo Review and CEQA: The Commission conditionally approved coastal development 
permits A-3-MRA-14-0817 and 9-14-0050 for the proposed project. The key concern is the 
project's unavoidable effects on environmentally sensitive habitat areas ("ESHA"). 

The project will be built on the site of a sand mining facility located within an extensive area of 
coastal dune habitat. Although the project footprint will be within dune habitat that has been 
extensively disturbed by mining activities, the area retains sufficient habitat characteristics to be 
considered sensitive habitat. Project activities will further disturb the sensitive habitat areas in a 
manner not consistent with provisions of the LCP. However, because the project is a coastal
dependent industrial facility and the LCP allows such facilities in this location, consistent with 
Coastal Act Section 30260, the Commission may approve a permit for this project if 1) 
alternative locations are infeasible or more environmentally damaging; 2) denial of the permit 
would not be in the public interest; and, 3) the project is mitigated to the maximum extent 
feasible. 

1) Alternative locations are infeasible or more environmentally damaging: In 
recognition of the state's preference for subsurface intakes, Cal-Am has focused its 
efforts on identifying sites where those types of intakes are feasible. Several sites 
previously considered for water supply projects are either no longer available or have 
been subject to regulatory or legal changes that limit their feasibility. Several others are 
more distant from Cal-Am's service area and would result in greater environmental 
impacts due to an overall larger area of disturbance. Regarding on-site alternatives, the 
proposed test well is sited within an already disturbed area of the dune habitat that has 
been affected by mining activities for the past several decades. The current on-site 
location was selected after consultation by resource agency representatives showed that 
previously proposed locations on the north end of the CEMEX site would have greater 
adverse effects on sensitive species and coastal resources. 

2) To deny the project would not be in the public interest: Since 1995, Cal-Am and other 
entities in the Monterey Peninsula area have been seeking a water supply to replace that 
obtained from the Carmel River. Cal-Am is under an Order from the State Water 
Resources Control Board to significantly reduce its withdrawals from the Carmel River 
within the next two years. Although significant public effort has gone into previous 
proposed water supply options, such as a proposed dam, desalination facilities, and 
others, those projects have either not been completed or are no longer under 
consideration. The currently proposed test well is meant to provide data for a possible 
desalination facility that is the subject of extensive environmental and public interest 
review by the California Public Utilities Commission and is the subject of a Settlement 
Agreement among more than a dozen local governments and public interest groups. 
Other potential water supply projects under consideration are not as far along in design, 
environmental review, or permitting, so are not likely to provide the necessary 
replacement water supply as quickly as Cal-Am's currently proposed facility, should the 
test well be successful. 
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A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company) 

3) The project is mitigated to the maximum extent feasible: The Commission's approval 
includes several Special Conditions meant to avoid and minimize effects to ESHA. 
Mitigation measures required by Special Conditions 12 through 16 include biological 
survey requirements, training of project personnel, avoidance measures to be 
implemented, and restoration requirements. Additionally, Special Condition 17 requires 
Cal-Am to post a bond that will provide for removal of project structures and for 
restoration should Cal-Am not implement those requirements. Other Special Conditions 
require Cal-Am to implement Best Management Practices during construction, prepare a 
spill prevention plan, avoid coastal hazard areas, and others, all of which will result in 
further avoidance and minimization of potential project impacts. 

Commission Action 
The Commission approved, as conditioned, coastal development permits A -3-MRA -14-0817 and 
9-14-1735 as described herein. 
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A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company) 

I. RESOLUTIONS 

On November 12, 2014, by a vote of 11-0, the Coastal Commission adopted the following 
resolutions: 

Resolution to Find Substantial Issue 

The Commission finds that Appeal Number A-3-MRA-14-0050 presents a substantial 
issue with respect to the grounds on which the appeal has been filed under Section 30603 
of the Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the 
public access and recreation policies of the Coastal Act. 

Resolution to Approve CDP A-3-MRA-14-0817 

The Commission hereby approves Coastal Development Permit Number A-3-MRA-014-
0817 and adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity with the City of Marina Local Coastal Program 
policies and Coastal Act access and recreation policies. Approval of the permit complies 
with the California Environmental Quality Act because either 1) feasible mitigation 
measures and/or alternatives have been incorporated to substantially lessen any 
significant adverse effects of the development on the environment, or 2) there are no 
further feasible mitigation measures or alternatives that would substantially lessen any 
significant adverse impacts of the development on the environment. 

Resolution to Approve CDP 9-14-1735 

The Commission hereby approves Coastal Development Permit 9-14-1735 and adopts the 
findings set forth below on grounds that the development as conditioned will be in 
conformity with the policies of Chapter 3 of the Coastal Act. Approval of the permit 
complies with the California Environmental Quality Act because either 1) feasible 
mitigation measures and/or alternatives have been incorporated to substantially lessen 
any significant adverse effects of the development on the environment, or 2) there are no 
further feasible mitigation measures or alternatives that would substantially lessen any 
significant adverse impacts of the development on the environment. 
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A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company) 

II. STANDARD CONDITIONS 

This permit is subject to the following standard conditions: 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall 
not commence until a copy of the permit, signed by the Permittee or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned 
to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years from the 
date on which the Commission voted on the application. Development shall be pursued in a 
diligent manner and completed in a reasonable period of time. Application for extension of 
the permit must be made prior to the expiration date. 

3. Interpretation. Any questions of intent of interpretation of any condition will be resolved 
by the Executive Director or the Commission. 

4. Assignment. The permit may be assigned to any qualified person, provided assignee files 
with the Commission an affidavit accepting all terms and conditions of the permit. 

5. Terms and Conditions Run with the Land. These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the Permittee to bind all future 
owners and possessors of the subject property to the terms and conditions. 

III. SPECIAL CONDITIONS 

1. Proof of Legal Interest and Other Approvals. The Permittee shall provide to the 
Executive Director a copy of each of the following approvals or documentation from the 
relevant agency that such approval is not required: 
a. PRIOR TO PERMIT ISSUANCE, proof of legal interest in the project site. 
b. PRIOR TO CONNECTING TO THE OUTFALL, the negotiated agreement or 

memorandum of understanding between the applicant and the Monterey Regional Water 
Pollution Control Agency ("MRWPCA") regarding connection and use ofthe ocean 
outfall for discharge of water produced from the test well. 

c. PRIOR TO ISSUANCE OF CDP 9-14-1735, a lease from the State Lands Commission. 
The Permittee shall inform the Executive Director of any changes to the project required by, 
or resulting from, these permits or approvals. Such changes shall not be incorporated into the 
project until the Permittee obtains a Commission amendment to this permit, unless the 
Executive Director determines that no amendment is legally required. 

2. Liability for Costs and Attorneys Fees. The Permittee shall reimburse the Coastal 
Commission in full for all Coastal Commission costs and attorneys fees- including (a) those 
charged by the Office of the Attorney General; and (b) any court costs and attorneys fees that 
the Coastal Commission may be required by a court to pay- that the Coastal Commission 
incurs in connection with the defense of any action brought by a party other than the 
Permittee against the Coastal Commission, its officers, employees, agents, successors, and 
assigns challenging the approval or issuance of this permit, the interpretation and/or 
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enforcement of permit conditions, or any other matter related to this permit. The Coastal 
Commission retains complete authority to conduct and direct the defense of any such action 
against the Coastal Commission. 

3. Project Construction. The Permittee shall conduct project construction as described and 
conditioned herein, including the following measures: 
a. Project-related construction shall occur only in areas as described in the permit 

application. 
b. Project-related construction, including site preparation, equipment staging, and 

installation or removal of equipment or wells, occurring between February 28 and 
October 1 of any year is subject to the timing and species protection requirements of 
Special Condition 14. 

c. Construction equipment and materials, including project-related debris, shall be placed or 
stored where it cannot enter a storm drain or coastal waters. The Permittee shall ensure 
that all construction personnel keep all food-related trash items in sealed containers and 
remove them daily to discourage the concentration of potential predators in snowy plover 
habitat. All trash and construction debris shall be removed from work areas and properly 
disposed of at the end of each work day at an approved upland location. All vegetation 
removed from the construction site shall be taken to a certified landfill to prevent the 
spread of invasive species. 

d. To reduce construction noise, noise attenuation devices (e.g., noise blankets, sound 
baffles, etc.) shall be installed around all stationary construction equipment, including 
drill rigs. 

e. All project vehicles shall maintain speeds of 10 miles per hour or less when at the project 
site. Prior to moving any vehicle, project personnel shall visually inspect for special
status species under and around the vehicle, and shall notify the on-site biologist should 
any be detected. 

f. To avoid predation of special-status species, wire excluders or similar anti-perching 
devices shall be installed and maintained on the top of all aboveground structures (e.g., 
electrical panel) to deter perching by avian predators. 

No changes to these requirements shall occur without a Commission amendment to this 
permit unless the Executive Director determines that no amendment is legally required. 

4. Protection of Water Quality. PRIOR TO COMMENCEMENT OF CONSTRUCTION, the 
Permittee shall submit an erosion control plan for Executive Director review and approval. 
The Plan shall include a schedule for the completion of erosion- and sediment-control 
structures, which ensures that all such erosion-control structures are in place by mid
November of the year that construction begins and maintained thereafter. The plan shall 
identify standard Best Management Practices to be implemented to address both temporary 
and permanent measures to control erosion and reduce sedimentation. Site monitoring by the 
applicant's erosion-control specialist shall be undertaken and a follow-up report shall be 
prepared that documents the progress and/or completion of required erosion-control measures 
both during and after construction and decommissioning activities. No synthetic plastic mesh 
products shall be used in any erosion control materials. All plans shall show that 
sedimentation and erosion control measures are installed prior to any other ground disturbing 
work. 
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5. Hazardous Material Spill Prevention and Response. 
(a) PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee shall submit for 

Executive Director review and approval a project-specific Hazardous Materials Spill 
Prevention and Response Plan that includes: 
• an estimate of a reasonable worst case release of fuel or other hazardous materials 

onto the project site or into adjacent sensitive habitat areas or coastal waters resulting 
from project operations; 

• all identified locations within the project footprint of known or suspected buried 
hazardous materials, including current or former underground storage tanks, septic 
systems, refuse disposal areas, and the like; 

• specific protocols for monitoring and minimizing the use of fuel and hazardous 
materials during project operations, including Best Management Practices that will be 
implemented to ensure minimal impacts to the environment; 

• a detailed response and clean-up plan in the event of a spill or accidental discharge or 
release of fuel or hazardous materials; 

• a list of all spill prevention and response equipment that will be maintained on-site; 
• the designation of the onsite person who will have responsibility for implementing the 

plan; 
• a telephone contact list of all regulatory and public trustee agencies, including Coastal 

Commission staff, having authority over the development and/or the project site and 
its resources to be notified in the event of a spill or material release; and, 

• a list of all fuels and hazardous materials that will be used or might be used during the 
proposed project, together with Material Safety Data Sheets for each of these 
materials. 

The Permittee shall implement the Plan as approved by the Executive Director. The 
Permittee shall also ensure that all onsite project personnel participate in a training 
program that describes the above-referenced Plan, identifies the Plan's requirements for 
implementing Best Management Practices to prevent spills or releases, specifies the 
location of all clean-up materials and equipment available on site, and specifies the 
measures that are to be taken should a spill or release occur. 

(b) In the event that a spill or accidental discharge of fuel or hazardous materials occurs 
during project construction or operations, all non-essential project construction and/or 
operation shall cease and the Permittee shall implement spill response measures of the 
approved Plan, including notification of Commission staff. Project construction and/or 
operation shall not start again until authorized by Commission staff. 

(c) If project construction or operations result in a spill or accidental discharge that causes 
adverse effects to coastal water quality, ESHA, or other coastal resources, the Permittee 
shall submit an application to amend this permit, unless the Executive Director 
determines no amendment is required. The application shall identify proposed measures 
to prevent future spills or releases and shall include a proposed restoration plan for any 
coastal resources adversely affected by the spill or release. 

The Permittee shall implement the Plan as approved by the Executive Director. 
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6. Monitoring and Removal of Temporary Structures, Well Head Burial & Well 
Closure/Destruction. The Permittee shall monitor beach erosion at least once per week over 
the duration of the project to ensure the slant well and monitoring wells remain covered. If 
the wellheads, linings, casings, or other project components become exposed due to erosion, 
shifting sand or other factors, the Permittee shall immediately take action to reduce any 
danger to the public or to marine life and shall submit within one week of detecting the 
exposed components a complete application for a new or amended permit to remedy the 
exposure. 

Upon project completion, and no later than February 28, 2018, the Permittee shall cut off, 
cap, and bury the slant well head at least 40 feet below the ground surface, and shall 
completely remove all other temporary facilities approved by this coastal development 
permit. To ensure timely removal, the Permittee shall post the bond or other surety device 
as required by Special Condition 17 to ensure future removal measures would be 
appropriately supported and timed to prevent any future resurfacing of the well casing or 
other project components. 

7. Assumption of Risk, Waiver of Liability and Indemnity. By acceptance ofthis permit, the 
Permittee acknowledges and agrees: 
a. that the site may be subject to hazards from coastal erosion, storm conditions, wave 

uprush, and tsunami runup; 
b. to assume the risks to the Permittee and the property that is the subject of this permit of 

injury and damage from such hazards in connection with this permitted development; 
c. to unconditionally waive any claim of damage or liability against the Commission, its 

officers, agents, and employees for injury or damage from such hazards; and 
d. to indemnify and hold harmless the Commission, its officers, agents, and employees with 

respect to the Commission's approval of the project against any and all liability, claims, 
demands, damages, costs (including costs and fees incurred in defense of such claims), 
expenses, and amounts paid in settlement arising from any injury or damage due to such 
hazards. 

8. No Future Shoreline Protective Device. By acceptance of this permit, the Permittee agrees, 
on behalf of itself and all other successors and assigns, that no shoreline protective device(s) 
shall ever be constructed to protect the development approved pursuant to this permit, 
including the wells, supporting infrastructure, and any future improvements, in the event that 
the development is threatened with damage or destruction from waves, erosion, storm 
conditions or other natural hazards in the future. By acceptance of this permit, the Permittee 
hereby waives, on behalf of itself and all successors and assigns, any rights to construct such 
devices that may exist under Public Resources Code Section 30235. 

By acceptance of this permit, the Permittee further agrees, on behalf of itself and all 
successors and assigns, that the Permittee shall remove the development authorized by this 
permit, including the wells, supporting infrastructure, and any future improvements, if any 
government agency with the requisite jurisdiction and authority has ordered, and the 
Executive Director has concurred, that the development is not to be used due to any of the 
hazards identified in Special Condition 7. In the event that portions of the development fall 
to the beach before they are removed, the Permittee shall remove all recoverable debris 
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associated with the development from the beach and ocean and lawfully dispose of the 
material in an approved disposal site. Such removal shall require a coastal development 
permit. 

9. Geology/Hazards. The project shall be designed to meet or exceed all applicable 
requirements of the California Building Code. Project design and construction shall meet or 
exceed all applicable feasible conclusions and recommendations in the Geotechnical 
Investigation for the California American Water Temporary Slant Test Well Project, Marina, 
Monterey County, California, dated April 3, 2014 (GeoSoils 2014). Project components shall 
be sited to avoid areas identified in the coastal erosion memorandum prepared by ESA-PWA 
(March 2014) as subject to coastal erosion during the duration of the project. 

10. Visual Resources. PRIOR TO PERMIT ISSUANCE, the Permittee shall submit for 
Executive Director review and approval a Lighting Plan prepared by a qualified engineer that 
includes the following: 
a. Identifies all lighting and associated infrastructure proposed for use during the test well 

project, such as towers, poles, electrical lines, etc. The Lighting Plan shall identify the 
locations, heights, dimensions, and intensity of the lighting and associated lighting 
infrastructure. 

b. Evaluates the effects of project lighting and associated infrastructure on wildlife in the 
project area and describes proposed measures to avoid or minimize any adverse effects. 
These measures may include shielding project lighting from off-site locations, directing 
lighting downward, using the minimum amount of lighting necessary to ensure project 
safety, and other similar measures. 

c. Affirms that all lighting structures and fixtures installed for use during the project and 
visible from public areas, including shoreline areas of Monterey Bay, will be painted or 
finished in neutral tones that minimize their visibility from those public areas. 

The Permittee shall implement the Lighting Plan as approved by the Executive Director. 

11. Protection ofNearby Wells. PRIOR TO STARTING PROJECT-RELATED PUMP 
TESTS, the Permittee shall install monitoring devices a minimum of four wells on the 
CEMEX site, within 2000 feet of the test well, and one or more offsite wells to record water 
and salinity levels within the wells and shall provide to the Executive Director the baseline 
water and Total Dissolved Solids ("TDS") levels in those wells prior to commencement of 
pumping from the test well. The Hydrogeology Working Group shall establish the baseline 
water and TDS levels for the monitoring wells. During the project pump tests, the Permittee 
shall, at least once per day, monitor water and TDS levels within those wells in person and/or 
with electronic logging devices. The Permittee shall post data collected from all monitoring 
wells on a publicly-available internet site at least once per week and shall provide all 
monitoring data to the Executive Director upon request. If water levels drop more than one
and-one-halffoot, or ifTDS levels increase more than two thousand parts per million from 
pre-pump test conditions, the Permittee shall immediately stop the pump test and inform the 
Executive Director. The Hydrogeology Working Group shall examine the data from 
Monitoring Well4 if the test well is shut down due to either of these causes. The 
Hydrogeology Working Group shall determine whether the drop in water level or increase in 
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TDS is from a cause or causes other than the test well, and it will submit its determination to 
the Executive Director. lfthe Executive Director agrees with the Hydrogeology Working 
Group that the cause of the drop in water level or increase in TDS was a source or sources 
other than the test well, then the Executive Director may allow testing to resume. If, 
however, the Executive Director determines that the drop in water level was caused at least in 
part by the test well, then the Permittee shall not re-start the pump test until receiving an 
amendment to this permit. 

12. Protection of Biological Resources- Biological Monitor(s). PRIOR TO 
COMMENCEMENT OF CONSTRUCTION, the Permittee shall retain one or more qualified 
biologists approved by the Executive Director to ensure compliance with all relevant 
mitigation measures and Special Conditions. The approved biologist(s) shall conduct the 
required preconstruction surveys, implement ongoing monitoring and inspections, keep 
required records, and notify Commission staff and staff of other agencies as necessary 
regarding project conformity to these measures and Special Conditions. 

The approved biologist(s) shall be present during daylight hours for all project construction 
and decommissioning activities and on a periodic basis when the biologist determines 
operational activities may affect areas previously undisturbed by project activities. The 
biologist(s) shall monitor construction equipment access and shall have authority to halt work 
activities, ifthe potential for impacts to special-status species or habitat is identified, until the 
issue can be resolved. The qualified biologist(s) shall immediately report any observations of 
significant adverse effects on special-status species to the Executive Director. 

13. Protection of Biological Resources - Training of On-site Personnel. Prior to starting 
construction and decommissioning activities, the approved biologist(s) shall conduct an 
environmental awareness training for all construction personnel that are on-site during 
activities. The training shall include, at a minimum, the following: 
• Descriptions of the special-status species with potential to occur in the project area; 
• Habitat requirements and life histories of those species as they relate to the project; 
• A voidance, minimization, and mitigation measures that will be implemented to avoid 

impacts to the species and their habitats; 
• Identification of the regulatory agencies and regulations that manage their protection; 

and, 
• Consequences that may result from unauthorized impacts or take of special-status species 

and their habitats. 

The training shall include distribution of an environmental training brochure, and collection 
of signatures from all attendees acknowledging their participation in the training. Subsequent 
trainings shall be provided by the qualified biologist as needed for additional construction or 
operations workers through the life of the project. 
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14. Protection of Biological Resources- Pre-Construction and Pre-Disturbance Surveys. 
The approved biologist(s) shall conduct pre-construction surveys for special-status species as 
described below: 
a. No more than 14 days before the start of onsite activities or any activities planned for 

areas previously undisturbed by project activities, the biologist(s) shall conduct a field 
evaluation of the nature and extent of Western snowy plover activity in the project area 
and shall identify measures needed to ensure construction activities minimize potential 
effects to the species. Those measures shall, at a minimum, meet the standards and 
requirements of the mitigation measures included in Exhibit 5 as well as those included in 
subsection (d) of this special condition. Those measures shall also be submitted for 
Executive Director review and approval at least five days before the start of construction 
activities. The Permittee shall implement the measures as approved by the Executive 
Director. 

b. Prior to construction or activities planned for areas previously undisturbed by project 
activities, the approved biologist(s) shall coordinate with construction crews to identify 
and mark the boundaries of project disturbance, locations of special-status species and 
suitable habitat, avoidance areas, and access routes. GPS data collected during 
preconstruction surveys completed in 2012, 2013, and 2014 shall be used to flag the 
known locations of Monterey spineflower and buckwheat for avoidance during 
construction. A voidance buffers shall be established and flagged or fenced as necessary 
to avoid surface disturbance or vegetation removal. The monitoring biologist shall fit the 
placement of flags and fencing to minimize impacts to any sensitive resources. At a 
minimum, the biologist shall direct the placement of highly visible exclusion fencing 
(snow fence or similar) at the following locations: 
• around sensitive snowy plover habitat areas that do not require regular access; 
• areas along the northern edge of the CEMEX accessway in the vicinity of the settling 

ponds; and 
• between the work area and any identified occurrence of Monterey spineflower or 

buckwheat within 10 feet of the existing accessway or work area. 
All delineated areas of temporary fencing shall be shown on grading plans and shall 
remain in place and functional throughout the duration of construction and 
decommissioning activities. 

c. The approved biologist(s) shall conduct surveys for Monterey spineflower and buckwheat 
(host plant for Smith's blue butterfly) within all project disturbance areas and within 20 
feet of project boundaries during the blooming period for the spineflower (April-June) to 
identify and record the most current known locations of these species in the project 
vicinity. Surveys shall be conducted by a qualified botanist, and shall include collection 
of Global Positioning System (GPS) data points for use during flagging of sensitive plant 
species locations and avoidance buffers prior to construction. 

d. Starting no later than February 1 of each year of project construction, operation, and 
decommissioning, the approved biologist(s) shall conduct breeding and nesting surveys 
of sensitive avian species within 500 feet of the project footprint. The approved 
biologist(s) shall continue those surveys at least once per week during periods of project 
construction, well re-packing, and decommissioning that occur between February 1 and 
October 1 each year. 

13 

004153 



A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company) 

In the event that any sensitive species are present in the project area but do not exhibit 
reproductive behavior and are not within the estimated breeding/reproductive cycle of the 
subject species, the qualified biologist shall either: (1) initiate a salvage and relocation 
program prior to any excavation/maintenance activities to move sensitive species by hand 
to safe locations elsewhere along the project reach or (2) as appropriate, implement a 
resource avoidance program with sufficient buffer areas to ensure adverse impacts to 
such resources are avoided. The Permittee shall also immediately notify the Executive 
Director of the presence of such species and which of the above actions are being taken. 
If the presence of any such sensitive species requires review by the United States Fish 
and Wildlife Service and/or the California Department ofFish and Game, then no 
development activities shall be allowed or continue until any such review and 
authorizations to proceed are received and also authorizes construction to proceed. 

If an active nest of a federally or state-listed threatened or endangered species, species of 
special concern, or any species of raptor or heron is found, the Permittee shall notify the 
appropriate State and Federal wildlife agencies within 24 hours, and shall develop an 
appropriate action specific to each incident. The Permittee shall notify the California 
Coastal Commission in writing by facsimile or e-mail within 24 hours and consult with 
the Commission regarding determinations of State and Federal agencies. 

If the biologist(s) identify an active nest of any federally- or state-listed threatened or 
endangered species, species of special concern, or any species of raptor or heron within 
300 feet of construction activities (500 feet for raptors), the biologist(s) shall monitor bird 
behavior and construction noise levels. The biologist(s) shall be present at all relevant 
construction meetings and during all significant construction activities (those with 
potential noise impacts) to ensure that nesting birds are not disturbed by construction
related noise. The biologist(s) shall monitor birds and noise every day at the beginning of 
the project and during all periods of significant construction activities. Construction 
activities may occur only if construction noise levels are at or below a peak of 65 dB at 
the nest(s) site. If construction noise exceeds a peak level of 65 dB at the nest(s) site, 
sound mitigation measures such as sound shields, blankets around smaller equipment, 
mixing concrete batches off-site, use of mufflers, and minimizing the use of back-up 
alarms shall be employed. If these sound mitigation measures do not reduce noise levels, 
construction within 300ft. (500ft. for raptors) of the nesting areas shall cease and shall 
not re-start until either new sound mitigation can be employed or nesting is complete. 

If active plover nests are located within 300 feet of the project or access routes, avoidance 
buffers shall be established to minimize potential disturbance of nesting activity, and the 
biologist shall coordinate with and accompany the Permittee's operational staff as 
necessary during the nesting season to guide access and activities to avoid impacts to 
nesting plovers. The biologist shall contact the USFWS and CDFW immediately if a nest 
is found in areas near the wellhead that could be affected by project operations. 
Operations shall be immediately suspended until the Permittee submits to the Executive 
Director written authorization to proceed from the USFWS. 
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If, after starting project activities, the Permittee must stop construction due to the 
presence of sensitive species or due to the lack of necessary approvals or permits (e.g., a 
lease from the State Lands Commission), the Permittee shall remove and properly store 
all project-related equipment and vehicles away from the project site in a manner that 
does not adversely affect sensitive species. 

15. Project Area Restoration. PRIOR TO COMMENCEMENT OF CONSTRUCTION, the 
Permittee shall prepare a Restoration Plan for review and approval by the Executive Director 
that is consistent with the City of Marina restoration requirements as codified in Municipal 
Code Section 17.41.1 00. The Plan shall include, at a minimum: 
a. a description of the habitat characteristics and extent ofthe area to be restored, which 

shall include, at a minimum, all areas of temporary disturbance in the project footprint 
other than those areas actively in use by CEMEX for mining purposes; 

b. performance standards and success criteria to be used; 
c. a minimum 3:1 ratio of native plants to be replaced within the affected area; 
d. an invasive species control program to be implemented for the duration of the project; 
e. the timing of proposed restoration activities; 
f. proposed methods to monitor restoration performance and success for at least five years 

following initiation ofthe Plan; and 
g. identification of all relevant conditions, requirements, and approvals by regulatory 

agencies needed to implement the Plan. 

The Permittee shall implement the Plan: (1) during and immediately following construction 
and prior to operation of the test well, and (2) during and immediately following 
decommissioning activities. 

Success criteria will include plant cover and species composition/diversity, which shall meet 
or exceed adjacent undisturbed dune habitat on the CEMEX parcel as determined by the 
biological monitor. Success criteria shall, at a minimum, be consistent with the requirements 
of the existing Lapis Revegetation Plan prepared for the RMC Lonestar Lapis Sand Plant (25 
percent average vegetative cover and species diversity of all species listed in Group A of the 
Plan present and providing at least 1 percent cover). 

16. Invasive Species Control. The Permittee shall remove and properly dispose of at a certified 
landfill all invasive or exotic plants disturbed or removed during project activities. The 
Permittee shall use existing on-site soils for fill material to the extent feasible. If the use of 
imported fill material is necessary, the imported material must be obtained from a source that 
is known to be free of invasive plant species, or the material must consist of purchased clean 
material. 

17. Posting of Bond. To ensure timely removal, PRIOR TO COMMENCEMENT OF 
CONSTRUCTION, the Permittee shall provide to the Commission a surety bond or similar 
security device acceptable to the Executive Director for $1,000,000 (one million dollars), and 
naming the Coastal Commission as the assured, to guarantee the Permittee's compliance with 
Special Conditions 6 and 15. The surety bond or other security device shall be maintained in 
full force and effect at all times until Special Conditions 6 and 15 have been met. 
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IV. FINDINGS & DECLARATIONS 

A. PROJECT LOCATION, DESCRIPTION, AND OBJECTIVES 

The project site is within the CEMEX sand mining facility, which is located in an extensive area 
of coastal dunes along the shoreline of Monterey Bay in the northern portion of the City of 
Marina (see Exhibit 1 -Project Location). Parts of the site have been used for sand mining since 
1906, though the site continues to provide significant areas of sensitive habitat along with areas 
disturbed due to mining activities. 

The project applicant and appellant, California American Water ("Cal-Am") proposes to 
construct and operate a test slant well and associated monitoring wells at a previously disturbed 
area within the CEMEX site (see Exhibit 2- Site Plan). Cal-Am will use the test slant well to 
conduct a pumping and testing program over an approximately 24-month period to obtain data 
regarding the geologic, hydrogeologic, and water quality characteristics in aquifers underlying 
the project area. Cal-Am will use the data to help determine whether a subsurface intake system 
at or near this location could provide source water for a potential seawater desalination facility. 
Cal-Am has proposed such a facility as part of its Monterey Peninsula Water Supply Project 
("MPWSP"), which is the subject of an application before the California Public Utilities 
Commission ("CPUC"), and is described below in Section IV.B of these Findings. 1 Information 
derived from the well tests is necessary to assess the feasibility and the preferred design and 
location of the proposed full-scale project. The data produced from the tests will be analyzed as 
part of the CPUC's review for the MPWSP and will help inform the CPUC's decision as to 
whether to approve the MPWSP as part of Cal-Am's water supply system. 

The proposed project evaluated herein is for construction and operation of a test slant well only. 
These Findings, and any coastal development permit issued pursuant to these Findings, apply 
only to the proposed test slant well and its associated monitoring wells and do not authorize 
development that may be associated with long-term use of the well, including converting the 
well to use as a water source for the separately proposed MPWSP. Any such proposal will 
require additional review and analysis for conformity to relevant Local Coastal Programs and the 
Coastal Act and will be conducted independent of any decision arising from these Findings. 
Further, the Commission's decision regarding these Findings exerts no influence over, and 
causes no prejudice to, the outcome of those separate future decisions. 

Project components 
All development associated with this test slant well will occur within an approximately 0.75-acre 
portion of a previously-disturbed area within the approximately 400-acre CEMEX site. The 
primary components of this proposed test slant well include: 

Slant well: The test wellhead will be located about 650 feet from the current shoreline at an 
elevation of about 25 feet above mean sea level. The wellhead will be set within a concrete 
wellhead vault that will extend to about five feet below grade and will be covered with steel 
plates. The slant well will extend downward at about a 20 degree angle below horizontal to a 

1 The proposed project, including Cal-Am's CPUC Application A.l2-04-019, is more fully described on the project 
website at: http://www.cpuc.ca.gov/Environment/info/esalmpwsp/index.html 
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length of up to about 1 000 feet and a point about 290 feet below the Monterey Bay seafloor (see 
Exhibit 3- Slant Test Well, Representative Illustration). The wellhead will include a radio 
telemetry alarm system that will communicate any malfunctions- e.g., power or pump failure, 
excess pressure within the system, unexpected drops in water levels, etc. - and will also allow 
for automatic shutdown. 

Disposal piping: To discharge water pumped from the well during the tests, Cal-Am will 
construct an approximately 12-inch diameter disposal pipeline that will connect to an existing 
subsurface manhole located about 450 feet seaward from the wellhead and about three feet below 
grade. The manhole is part of an existing ocean outfall used by the Monterey Regional Water 
Pollution Control Agency ("MR WPCA") as a discharge from its wastewater treatment facility to 
about two miles offshore into Monterey Bay. The outfall is buried along the southern portion of 
the CEMEX site. The connection will require a total of about 150 cubic yards of excavation 
along the disposal pipeline and in the area of the manhole. 

Electrical supply: Power will be provided to the well pumps through a buried 4-inch conduit 
that will extend eastward from the wellhead to a new transformer located on an existing power 
pole about 2000 feet east of the well. 

Monitoring wells: Cal-Am will also construct up to four monitoring well clusters consisting of 
2-inch diameter vertical wells that will extend to about 300 feet below the ground surface and 
will be used to measure changes in groundwater levels and water quality during the pump tests. 
Exhibit 4 provides the suite of water quality parameters that Cal-Am will monitor during the 
project's testing phase. One monitoring well will be adjacent to the slant wellhead and the other 
will be about 1,350 feet east adjacent to the CEMEX service road. 

Other associated infrastructure: Cal-Am will also install temporary sedimentation tanks, a 
portable restroom and hand washing station, and a re-fueling area. 

Project activities, timing, and work effort 
Project activities will occur in phases over an approximately 28-month period. The project's 
first phase involves constructing the wells and associated infrastructure; the second phase 
involves pumping and testing the wells; and the final phase involves well decommissioning. 

The construction phase includes: 
• Site preparations, including mobilizing a drill rig and drilling the monitoring wells; 
• Excavating and placing the pre-cast concrete wellhead vault structure; 
• Installing water discharge piping, metering and sampling facilities; 
• Connecting to the existing outfall and installing temporary sedimentation tanks; 
• Mobilizing the drill rig and drilling the slant well through the vault; 
• Developing the slant well and conducting initial pumping and aquifer tests; 
• Installing electrical conduit, cable, electrical panel, and telemetry system; 
• Completing the slant well by removing above-grade casing, installing submersible pump, 

and making final electrical and piping connections; 
• Demobilizing all construction equipment; and, 
• Re-grading the CEMEX accessway as needed. 
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These activities will occur primarily during daylight hours between Monday and Friday, 
although development of the test slant well will require continuous drilling operations for several 
weeks. Construction will occur primarily outside the Western snowy plover nesting season, 
which runs from February 28 to October 1 each year. 

The second phase of the project includes continuous well operations for up to 24 months at 
volumes ranging from about 1,000 gallons per minute ("gpm") to 2,500 gpm. Operators will 
visit the site on a weekly basis to collect water samples and to check pumping operations. At 
one point during the 24 months of testing, operators will reposition the packer device within the 
well that isolates one aquifer from the other. This involves removing and replacing the pump 
and packer device, which will occur over about a three-day period. 

At the end of testing, Cal-Am will decommission and remove the test well and related 
infrastructure. The wells will be sealed pursuant to requirements of the California Well 
Standards Bulletin 74-81 and the Monterey County Environmental Health Bureau. Monitoring 
well components will be removed to at least five feet below ground surface ("bgs") and the slant 
well components will be removed to at least 40 feet bgs. Decommissioning is expected to take 
about four weeks and will occur outside the Western snowy plover nesting season. 

Project Objectives 
The main project purpose is to develop the data needed to determine the overall feasibility, 
available yield, and hydrogeologic effects of extracting water from this site that might be used by 
Cal-Am's separately proposed desalination facility. The CEMEX site is at the western edge of 
the currently mapped extent ofthe Dune Sand Aquifer and the 180-Foot Aquifer, and the test 
well will intercept what is believed to be the seaward extension of two aquifers. 

The aquifers extend some distance eastward and have been subject to seawater intrusion that has 
reduced the volume and quality of water from wells further inland. The known area of seawater 
intrusion extends along about ten miles of the Bay shoreline and up to about five miles inland, 
with all known existing wells within two miles of this test well site having already experienced 
seawater intrusion. 2 The rate of seawater intrusion in this area has been estimated at about 
14,000 acre-feet per year. 3 The test well will be centrally located along this shoreline area and, 
at its maximum pumping rate of2,500 gallons per minute, will pump about 4,000 acre-feet per 
year. 

Water quality data collected from nearby areas over the past several years show that both 
aquifers exhibit relatively high salinity levels and that there is not an aquitard separating the two. 
More recently, Cal-Am drilled test boreholes at several locations between Marina and Moss 
Landing earlier this year, including six at the CEMEX site. Those data show that salinity and 
Total Dissolved Solid ("TDS") concentrations in nearby areas of the aquifers already exceed 
levels that are suitable for agricultural crop production. For example, the U.S. Department of 

2 See Monterey Bay National Marine Sanctuary, Finding of No Significant Impact for the California American 
Water Slant Test Well Project, Section 6.1.2- Water Supply and Quality, October 2014. 

3 See Monterey County Water Resources Agency, Monterey County Groundwater Management Plan, Chapter 3-
Basin Description, pages 3.14 & 3.15, May 2006. 
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Agriculture considers water with TDS levels about 2,000 parts per million as representing a 
"severe" hazard to crops, and water samples taken at and near CEMEX show that TDS levels 
range from more than eight to seventeen times higher than this "severe" level. 4 Testing and 
modeling using data from those boreholes suggest that using wells at this location would be a 
feasible method to use the two aquifers as conduits to extract water through the seafloor beneath 
Monterey Bay. 5 Data from the proposed slant well tests will be used to confirm or correct this 
modeling and analysis. 

Cal-Am plans to construct the well with screening that will allow it to pump from each aquifer 
separately, which will help identify the degree of connectivity between the aquifers, the available 
yield, and the potential effects on the aquifers. Without such tests, the hydrogeology near the 
site and in the area will not be adequately characterized for purposes of determining the 
feasibility of potential full-scale wells and the potential benefits and impacts that would result 
from operating those wells. 

Site History: As noted above, the proposed project site has been used for sand mining for over a 
century, most recently by its current owner, CEMEX. The site includes sedimentation ponds, 
sand mining equipment and related infrastructure, accessways, and stockpile areas, some of 
which have remained in relatively the same location for several decades and some of which have 
moved within the site due to changing production levels, shifts in the surrounding dunes, changes 
in sand delivery to the site from the Bay, and other factors. The Commission's enforcement staff 
is investigating a potential violation regarding mining activities at the site. At this time, the 
investigation does not include activities within the proposed Cal-Am project footprint or involve 
matters pertaining to Cal-Am or the proposed Cal-Am project. 

In the mid-1980s, the Monterey Peninsula Water Pollution Control Agency ("MRWPCA") 
constructed an outfall that is buried along the southern portion of the site in an area that had been 
occupied by sedimentation ponds used in the mining operation. The outfall discharges 
wastewater from the MRWPCA's treatment facility further inland to about two miles offshore. 

Cal-Am's project footprint is largely within the accessway used for sand mining and outfall 
construction that appears to have been at or near the same location since at least the early 1980s. 
Much of the footprint consists of disturbed dune habitat, though some continues to provide 
habitat value (see Section IV. H- Sensitive Habitat below). 

4 See, for example, the U.S. Department of Agriculture Irrigation Water Quality Guidelines at 
https://prod.nrcs.usda.gov/lntemet/FSE_DOCUMENTS/nrcsl44p2_068163.pdf. See also Table 5-3 of the 
Hydrogeology Working Group, Monterey Peninsula Water Supply Project Hydrogeologic Investigation Technical 
Memorandum Summary of Results- Exploratory Boreholes, July 2014, which shows TDS levels in surrounding 
areas of the two aquifers ranging from 16,122 to 35,600 parts per million. 

5 From Geoscience Support Services, Inc., Monterey Peninsula Water Supply Project Hydrogeologic Investigation: 
Technical Memorandum (IMJ) Summary of Results- Exploratory Boreholes, prepared for California-American 
Water and RBF Consulting, July 8, 2014. 
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B. PROJECT BACKGROUND 

Recent History of Water Issues in Monterey Area 
The Monterey area has had long-standing difficulties with its water supply. The area has no 
imported water sources, and local supplies have sometimes been insufficient to provide the 
expected amount of water. Over the past several decades, a number of water supply projects 
have been proposed but for various reasons have not reached fruition. 

Cal-Am has provided water to the Monterey Peninsula area since 1966. Its primary source of 
water has been a series of wells along the Carmel River that draw water from the aquifer 
underlying the river. Cal-Am also shares a network of wells in the Seaside Groundwater Basin 
with other water users. 

In 1995, the State Water Resources Control Board issued Order No. WR 95-10, which found that 
Cal-Am had been diverting about 10,730 acre-feet per year6 from the Carmel River Basin 
without adequate water rights. The State Board's Order required Cal-Am to take any of several 
steps to address this issue - either obtain the necessary appropriative rights, obtain water from 
other sources that would allow it to reduce its use of Carmel River water, and/or obtain water 
from other entities that have the rights to use Carmel River water. The Order also directed Cal
Am to reduce its Carmel River Basin water use in part by maximizing its use of water from the 
Seaside Basin. 

Around the same time, the Monterey Peninsula Water Management District (MPWMD) 
proposed constructing a new dam on the Carmel River; however, local voters rejected the dam's 
financing plan and the dam was not built. Shortly thereafter, two species in the Carmel River 
watershed were listed as "threatened" under the federal Endangered Species Act- the red-legged 
frog in 1996 and the steel head trout in 1997, which severely limited any future consideration of 
dams on the river. 

In 1998, state legislation directed the California Public Utilities Commission ("CPUC") to 
develop a water supply plan for the Monterey Peninsula that did not include a dam. 7 In 2002, the 
CPUC completed its plan, known as "Plan B", which included a 9,400 AFY desalination facility 
at Moss Landing and an Aquifer Storage and Recharge (ASR) system that would store about 
1,300 AFY of Carmel River water in the Seaside Basin. Plan B then served as the basis for Cal
Am's 2004 application to the CPUC for the proposed Coastal Water Project ("CWP"), which 
included a desalination facility at the Moss Landing Power Plant, transmission pipelines from 
Moss Landing to the Monterey Peninsula, a reservoir, pump stations, and ASR facilities. During 
the CPUC's review, the State Water Board's Division of Water Rights in 2009 issued a Cease
and-Desist Order to Cal-Am that required Cal-Am to significantly reduce its Carmel River 
withdrawals by 2016, thereby increasing the urgency of selecting and constructing a water 

6 An acre-foot is equal to approximately 326,000 gallons of water. In the Monterey Peninsula, which has a 
relatively per capita water use rate compared to most of California, this would provide water for about two to four 
households for a year. 

7 AB 1182 required the CPUC to consult with Cal-Am and a number of affected parties to prepare a contingency 
water supply plan that did not rely on a new dam. 
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supply project. 8 Nonetheless, several concerns were raised about the desalination facility's 
proposed use of a power plant open water intake and the resulting significant adverse effects on 
marine life, the distance of the facility from the service area and the associated increased 
transmission costs, and others. These concerns led to the development of alternative water 
supply proposals, including one developed by regional stakeholders known as the "Regional 
Water Project, Phase I." This alternative proposed moving the desalination facility closer to the 
Monterey Peninsula and using vertical and slant wells instead of an open water intake. 

In December 2010, the CPUC certified an Environmental Impact Report for this Regional Water 
Project and approved several agreements among stakeholders that established project partner 
responsibilities regarding construction, ownership, operations, maintenance, and payments. In 
2012, however, the CPUC determined it was no longer reasonable for Cal-Am to continue to 
pursue the Regional Water Project because, due to a significant change in circumstances since 
2010, the project no longer had a reasonable prospect of achieving its goals. 

The Monterey Peninsula Water Supply Project ("MPWSP") 
In 2012, Cal-Am and other stakeholders proposed the Monterey Peninsula Water Supply Project 
("MPWSP") as a replacement for the defunct Regional Water Project. In April2012, Cal-Am 
filed an application with the CPUC for the MPWSP, which includes slant wells that would be 
located at the CEMEX site, a desalination facility to be located about two miles inland of the test 
well site adjacent to a regional wastewater treatment facility, pipelines, and the other related 
facilities needed to produce and deliver water to the Monterey Peninsula. The CPUC is 
preparing an EIR for the project, which is expected to be published in 2015. 

Associated with the MPWSP is a Settlement Agreement among a number of stakeholders that 
establishes technical, financial, governance, and other conditions applicable to the project. 9 

Included in those conditions is agreement of the need for one or more test wells, a statement that 
slant wells are the preferred intake method, "subject to confirmation of the feasibility of this 
option by the test well results and hydrogeologic studies," and a stated preference to locate the 
wells within the actively mined area of the CEMEX site. 

The test slant well described in these findings is the product of Cal-Am's MPWSP application 
and the Settlement Agreement. It is a necessary precursor to determining whether slant wells are 
feasible at this site and determining whether the MPWSP will be constructed and operated as 
currently proposed. Should the slant well testing be successful, Cal-Am is expected to continue 
with its current proposal; however, failure or difficulties with the slant well could either preclude 
the MPWSP from being built or require substantial changes to its current design, location, or 
intake method. 

8 The Order established a schedule for Cal-Am to reduce its reduce its Carmel River well water withdrawals from its 
2009 volume of 10,730 acre-feet per year to no more than 3,376 acre-feet per year by 2016. 

9 The parties to the Settlement Agreement include Citizens for Public Water, City of Pacific Grove, Coalition of 
Peninsula Businesses, County of Monterey, CPUC Division of Ratepayer Advocates, Landwatch Monterey County, 
Monterey County Farm Bureau, Monterey County Water Resources Agency, Monterey Peninsula Regional Water 
Authority, Monterey Peninsula Water Management District, Monterey Regional Water Pollution Control Agency, 
Planning and Conservation League Foundation, Salinas Valley Water Coalition, Sierra Club, and the Surfrider 
Foundation. 
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D. JURISDICTION 

The project site is entirely within the coastal zone. Portions of the site landward of the mean 
high tide line are within the City of Marina's certified LCP permit jurisdiction. The standard of 
review for development in that part of the site is the City's certified LCP. Portions of the site 
seaward of the high tide line are within the Commission's retained jurisdiction where the 
standard of review is Chapter 3 of the Coastal Act. All project components within the 
Commission's retained jurisdiction will be located beneath the seafloor. 

The City's certified LCP consists of its Local Coastal Land Use Plan (LCL UP) and its Local 
Coastal Program Implementation Plan (LCPIP). The relevant policies and measures of these 
documents are codified in the Chapter 17.41 of the City's Municipal Code under "Coastal 
Zoning" and are implemented through requirements and development standards identified in the 
Ordinance. 

Other Agency Approvals & Consultations 
The project is additionally subject to the following discretionary permits and approvals: 

• Monterey Regional Water Pollution Control Agency (MRWPCA): authorization for 
connection and use ofMRWPCA's ocean outfall. 

• State Lands Commission: lease of state tidelands. 
• Central Coast Regional Water Quality Control Board: a new or modified National 

Pollution Discharge Elimination System ("NPDES") Permit. 
• Monterey Bay National Marine Sanctuary: authorization to allow discharge into 

Sanctuary waters and drilling and disturbance of submerged lands within the Sanctuary. 10 

Landowner approval: The project will be subject to landowner approval from two entities
CEMEX for the land-based portion of the project, and the State Lands Commission, for the 
portion of the slant well that will extend beneath state tidelands. 

Regarding CEMEX, Cal-Am has been negotiating terms of a lease of CEMEX lands for the past 
several months. On November 5, 2013, Cal-Am and CEMEX announced they had reached 
agreement on allowing access to the property. To ensure Cal-Am has the property interest 
necessary for its proposed test slant well project, Special Condition 1 requires it to provide 
proof of legal interest prior to starting construction. In addition, and as authorized by Coastal 
Act Section 30620( c )(1 ), 11 Special Condition 2 requires Cal-Am to reimburse the Commission 
for any costs or attorneys fees the Commission incurs in connection with the defense of any 

10 The Sanctuary is serving as lead agency under the National Environmental Policy Act ("NEPA") and has prepared 
an October 2014 Finding of No Significant Impact ("FONSI") as part of its NEPA obligations. 

11 Coastal Act section 30620( c)( 1) states: 

The commission may require a reasonable filing fee and the reimbursement of expenses for the processing 
by the commission of an application for a coastal development permit under this division and, except for 
local coastal program submittals, for any other filing, including, but not limited to, a request for 
revocation, categorical exclusion, or boundary adjustment, that is submitted for review by the commission. 

See also 14 C.C.R. Section 13055(e). 
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action brought by a party other than the Applicant/Permittee challenging the approval or issuance 
of this permit. 

Regarding the lease from the State Lands Commission, Cal-Am is expecting its lease application 
to be heard at the State Lands Commission December 2014 hearing. Although Cal-Am has not 
yet obtained the approval needed to conduct the project beneath state tidelands, its test slant well 
drilling activities will not occur within State Lands jurisdiction for the first several weeks of the 
project- that is, it will take several weeks of site preparation, staging, and drilling before the 
well will reach areas beneath state tidelands. Special Condition 1 therefore requires Cal-Am to 
provide proof of that approval before the slant well extends past the mean high tide line at the 
site and into State Lands jurisdiction. Cal-Am has acknowledged the risk of starting the project 
before obtaining this approval and recognizes that the approval might not be granted. However, 
should approval be granted, this approach will allow Cal-Am to start work and complete the 
well, presuming State Lands Commission approval, largely before the work limitations imposed 
due to the Western snowy plover nesting season, which runs from February 28 to October 1 of 
each year. These Findings discuss this issue in more detail below in Section IV. H- Protection 
of Sensitive Habitat Areas. 

E. SUBSTANTIAL ISSUE 

Appeal Jurisdiction and Procedures 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP 
decisions in jurisdictions with certified LCPs. Section 30625(b) of the Coastal Act requires the 
Commission to hear an appeal unless the Commission determines that no substantial issue is 
raised with respect to the grounds on which the appeal has been filed. Commission staff 
recommended substantial issue, and unless three Commissioners object, it is presumed that the 
appeal raises a substantial issue and the Commission may proceed to the de novo portion of the 
appeal hearing at the same or subsequent meeting, without taking public testimony regarding the 
substantial issue question. However, if three Commissioners object to the substantial issue 
recommendation, the Commission will hear arguments and vote on the substantial issue question. 
The only persons qualified to testify before the Commission on the substantial issue question are 
the applicant, local government, and persons (or their representatives) who opposed the 
application before the local government. Testimony from other persons regarding the substantial 
issue question must be submitted in writing. It takes a majority of Commissioners present to find 
that no substantial issue is raised. 

Unless the Commission determines that the project raises no substantial issue, the Commission 
will conduct a full de novo public hearing on the merits of the project at the same or subsequent 
hearing. If the Commission conducts a de novo hearing on the appeal, the applicable test under 
Coastal Act Section 30604 is whether the development is in conformance with the certified Local 
Coastal Program. In addition, for projects located between the sea and the first public road 
paralleling the sea, Coastal Act Section 30604( c) requires that a finding that the development 
conforms to the public access and public recreation policies of Chapter 3. 
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Denial of a major public works facility: Coastal Act Section 30603(a)(5) provides that appeals 
may be filed for local government decisions to approve or deny proposed major public works 
projects. Coastal Act Section 30114(a) defines "public works" as including: "All production, 
storage, transmission, and recovery facilities for water, sewerage, telephone, and other similar 
utilities owned or operated by any public agency or by any utility subject to the jurisdiction of 
the Public Utilities Commission, except for energy facilities." The Commission's regulations, at 
14 CCR Section 13012(a) define "major public works" as those facilities that cost more than 
$100,000, adjusted yearly based on the Construction Cost Index. As of 2012, a public works 
project must cost slightly less than $240,000 to be considered a "major public works." 

Cal-Am is subject to the jurisdiction of the Public Utilities Commission, its proposed test slant 
well project involves the production, transmission, and recovery of water, and its stated project 
costs are greater than five million dollars. Pursuant to the above-reference provisions of the 
Coastal Act and the Commission's regulations, the City's action was therefore a denial of a 
major public works project and Cal-Am may appeal the City's decision to the Commission. 

Section 30603(b )(2) provides that the grounds for appealing the denial of a permit for a major 
public works project are limited to an allegation that the proposed development conforms to the 
standards set forth in the certified LCP and the public access policies set forth in this division. 
Cal-Am's contentions regarding the grounds of its appeal are described below. 

Local Action 
On July 10,2014, the City ofMarina ("City") Planning Department declined to approve or 
disapprove a Coastal Development Permit ("CDP") for the proposed Cal-Am test well project, 
and declined to certify a Mitigated Negative Declaration prepared by the City for compliance 
with the California Environmental Quality Act ("CEQA"). Cal-Am appealed that decision to the 
City Council. On September 4, 2014, the City denied the CDP and declined to certify the 
Mitigated Negative Declaration. The City's Final Local Action Notice ("FLAN") is included as 
a Substantive File Document. 

On Friday, September 12, 2014, the Commission received the Final Local Action Notice ("FLAN") 
from the City. The Commission's appeal period started on September 15, 2014, the first working day 
following the date of receipt ofthat FLAN. In accordance with Section 13110 ofthe Commission's 
regulations, the 10-working day appeal period ran from September 15, 2014 to September 26, 2014. 
On September 24, within the 1 0-working day appeal period, Cal-Am filed a valid appeal of the City's 
denial. In accordance with Section 13112 of Title 14 of the California Code of Regulations, staff 
requested that the City provide all relevant documents and materials regarding the local coastal 
development permit action. The documents and materials relating to the City's approval of the local 
coastal development permit are necessary to analyze whether a substantial issue exists with respect to 
conformity of the City's approval with the relevant policies of the certified LCP. Pursuant to Coastal 
Act Section 30261, the appeal must be heard within 49 days from the date that the appeal is filed 
unless the appellant waives that 49-day period. This appeal period runs until November 12, 2014. 
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Substantial Issue Standard of Review 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 

With respect to appeals to the Commission after certification of a local coastal program, 
that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603. 

The term "substantial issue" is not defined in the Coastal Act or its implementing regulations. 
Section 13115(b) of the Commission's regulations simply indicates that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question." In previous 
decisions on appeals, the Commission has been guided by factors that include the following: 

1. The degree of factual and legal support for the local government's decision that the 
development is consistent or inconsistent with the certified LCP and with public access 
policies ofthe Coastal Act; 

2. The extent and scope of the development as approved or denied by the local government; 
3. The significance of the coastal resources affected by the decision; 
4. The precedential value of the local government's decision for future interpretation of its 

LCP; and, 
5. Whether the appeal raises only local issues or those of regional or statewide significance. 

If the Commission chooses not to hear an appeal, the appellant nevertheless may obtain judicial 
review of the local government's coastal permit decision by filing a petition for a writ of 
mandate pursuant to California Code of Civil Procedure Section 1094.5. 

Substantial Issue Determination 
Summary of Appellant's Contentions: In its appeal, Cal-Am asserts that its proposed project is 
consistent with relevant provisions of the City's certified LCP. It contends both that the City 
made no findings showing that the proposed project would be inconsistent with applicable LCP 
policies or would interfere with coastal access, and that its proposed project is fully consistent 
with the applicable policies. These contentions, and the Commission analysis of each, are 
described in more detail below. 

1. Cal-Am contends the City did not make findings of LCP inconsistency: As noted 
above, the City held two hearings- one on July 10, 2014 with the City's Planning 
Department and one on September 3 and 4, 2014 with the City Council. In both, the City 
considered certifying the City's Initial Study/Mitigated Negative Declaration, which it 
had prepared pursuant to its lead CEQA agency requirements for the proposed project, 
and considered issuance of a CDP. At the Planning Department hearing, the City 
declined to certify the IS/MND, but it neither approved nor denied the CDP application. 
Cal-Am then appealed the Planning Commission's action to the City Council. At the 
City Council hearing, the City Council adopted a resolution to reject the IS/MND and to 
deny the CDP application (see Exhibit 7). 
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At the two hearings, neither the Planning Department nor the City Council adopted 
findings regarding the proposed project's conformity or non-conformity to the LCP or the 
Coastal Act's public access policies. The City's CEQA findings stated that it was unable 
to determine that the project would not have a significant adverse environmental effect 
and that the draft IS/MND did not reflect the independent decision of the City. The 
City's CDP findings stated that "based upon the above conclusions regarding CEQA, the 
City is unable to approve the Project..." In reviewing the City's record, the Commission 
determines that the City did not make findings that support its denial of the CDP due to 
any inconsistency of the project with relevant LCP and Coastal Act policies. 

2. Cal-Am contends that its project is fully consistent with relevant LCP and Coastal 
Act policies: In its appeal, Cal-Am notes that the City's staff and outside expert 
consultants determined that, with conditions, the proposed project would meet relevant 
LCP requirements. The recommended conditions addressed a number of issue areas, 
including coastal erosion, sensitive habitat, visual impacts, and others (see Exhibit 8-
Cal-Am Mitigation Measures). In its staff report, City staff identified those conditions as 
allowing the proposed project to conform to relevant provisions of the LCP and 
recommended that the City conditionally approve the CDP. As noted above, however, 
the City did not adopt any of the conditions, nor did it make any determination that the 
project was in any way inconsistent with relevant LCP provisions or the Coastal Act's 
public access policies. 

Substantial Issue Conclusion: With the lack of City findings showing that the project does not 
conform to relevant LCP and Coastal Act public access provisions, the Commission finds that 
there is insufficient factual and legal support for the City's denial of the proposed test well. The 
appeal raises significant regional concerns, as the data that will be produced by the test well are 
needed to assess the feasibility, location and design of a desalination facility that is intended to 
address regional water shortages. It is also a poor precedent for the City to deny a CDP without 
making any findings as to why the proposed project does not conform to the City's LCP. In 
addition, while the project is not expected to impact a significant portion of the CEMEX site, it 
will be constructed in areas that are within primary habitat, so significant coastal resources will 
be affected by the proposed project. Thus, these four factors all weigh strongly in favor of a 
finding of substantial issue. Conversely, the extent and scope of this project are fairly minor, as 
project construction is expected to adversely affect less than one acre and the test well is 
proposed to operate for only two years, so this one factor weighs more towards a finding of no 
substantial issue. However, four of the five substantial issue factors weigh heavily in favor of a 
finding of substantial issue, so when all five factors are taken together, the Commission finds 
that the appeal raises substantial issue regarding conformity to the LCP and to the Coastal Act's 
public access policies. 

F. COASTAL DEVELOPMENT PERMIT DETERMINATION 

The proposed test slant well will be located both within the City of Marina's LCP jurisdiction 
and within the Commission's original jurisdiction, as portions ofthe project will extend seaward 
of the Monterey Bay mean high tide line. Because the Commission found that the City's denial 
of the portion of the project within the City's jurisdiction raises a substantial issue, the 
Commission reviews that portion of the project de novo. In addition, Cal-Am has applied for a 
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CDP for the portion of its project within the Commission's retained jurisdiction. The findings 
below address both portions of the project, using the Coastal Act as the standard of review for 
those parts of the project within the Commission's retained jurisdiction and using the City's LCP 
and Coastal Act public access and recreation policies as the standard of review for the portions 
within the City's LCP jurisdiction. 

27 

004167 



A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company) 

G. PUBLIC ACCESS AND RECREATION 

LCLUP Policy 1 is: 

To insure access to and along the beach, consistent with the recreational needs and 
environmental sensitivity of Marina's Coastal area. 

LCLUP Policy 2 is: 

To provide beach access and recreational opportunities consistent with public safety and 
with the protection of the rights of the general public and of private property owners. 

LCLUP Policy 3 is: 

To provide beach access in conjunction with the new development where it is compatible 
with public safety, military security and natural resources protection; and does not 
duplicate similar access nearby. 

The LCLUP's "North of Reservation Road Planning Area" requires that proposed development 
consider: 

Retention of uninterrupted lateral access along the sandy beach frontage. 

Protect and continue to provide public access from the nearest public roadway to the 
ocean. 

Structures necessary for the functioning of any Coastal Conservation and Development 
use (e.g., dredgelines, sewer outfall lines) may cross the sandy beach designated Park 
and Open Space provided lateral beach access is not significantly blocked. 

Coastal Act Section 30211 states: 

Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the use of 
dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 

Coastal Act Section 30212(a) states: 

Public access from the nearest public roadway to the shoreline and along the coast shall 
be provided in new development projects except where: (1) It is inconsistent with public 
safety, military security needs, or the protection of fragile coastal resources, (2) 
Adequate access exists nearby, or, (3) Agriculture would be adversely affected. 
Dedicated accessway shall not be required to be opened to public use until a public 
agency or private association agrees to accept responsibility for maintenance and 
liability of the accessway. 
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Coastal Act Section 30214 states, in relevant part: 

(a) The public access policies of this article shall be implemented in a manner that takes into 
account the need to regulate the time, place, and manner of public access depending on 
the facts and circumstances in each case including, but not limited to, the following: 
(1) Topographic and geologic site characteristics. 
(2) The capacity of the site to sustain use and at what level of intensity. 
(3) The appropriateness of limiting public access to the right to pass and repass 

depending on such factors as the fragility of the natural resources in the area and the 
proximity of the access area to adjacent residential uses. 

(4) The need to provide for the management of access areas so as to protect the privacy 
of aqjacent property owners and to protect the aesthetic values of the area by 
providingfor the collection of litter. 

Coastal Act Section 30221 states: 

Oceanfront land suitable for recreational use shall be protected for recreational use and 
development unless present and foreseeable future demand for public or commercial 
recreational activities that could be accommodated on the property is already adequately 
provided for in the area. 

LCP and Coastal Act policies require generally that development located adjacent to the 
shoreline in areas with public use not interfere with that use and provide access to the shoreline. 
The project site consists of an industrial facility with restricted access; however, it is adjacent to 
shoreline areas that provide lateral public access to the shoreline and recreational opportunities. 

All project work will occur at some distance from the shoreline and is not expected to affect 
lateral beach access. The well drilling and support activities will be set back approximately 650 
feet from the mean high tide line, with no activities or structures on the beach itself. Activities to 
connect the well discharge pipe to the existing outfall will be about 450 feet from the shoreline. 
Drilling beneath the beach will occur several dozen feet below the ground surface and is not 
expected to affect or limit ongoing beach access. Therefore, the project activities are expected to 
be consistent with, and not conflict with the above policies, as they will not require structures 
across the beach that would inhibit public access and will not impede beach users. 12 

Additionally, the bulk of project-related activities will occur during non-peak recreational use in 
the area, which will further reduce any potential access effects. Further, the project need not 
provide additional access, as it will be temporary, it is not expected to cause adverse effects to 
access, it is located within an existing industrial area with restricted access, and it is in an area 
where suitable access exists, particularly given the highly valued nearby habitat where increased 
access may not be appropriate. 

Conclusion 
Based on the above, the Commission finds that the project, as conditioned, conforms to the 
relevant public access and recreation policies ofthe LCP and the Coastal Act. 

12 As described below in Section IV.J- Coastal and Geologic Hazards, an extreme erosion event during the slant test 
well's expected operating life could expose some of the subsurface well casing. Special Condition 6, which is 
meant to address this potential coastal hazard, would also alleviate any effects on public access. 
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H. PROTECTION OF SENSITIVE HABIT AT AREAS 

Relevant LCP Provisions 

LCLUP Policy 19: 

Promote reclamation and protection of native dune habitat and vegetation. 

LCLUP Policy 25: 

Protect the habitat of recognized rare and endangered species found in the Coastal dune 
area. 

LCLUP Policy 26: 

Regulate development in areas adjacent to recognized rare and endangered species or 
their habitats so that they will not threaten continuation of the species or its habitat. 

LCLUP Policy 41: 

Give priority to coastal-dependent development on or near the shoreline and to ensure 
environmental effects are mitigated to the greatest extent possible. 

LCLUP Exhibit A states: 

Primary habitat. This term includes all of the environmentally sensitive habitat areas in 
Marina. These are as follows: 
1. Habitat for all identified plant and animal species which are rare, endangered, 
threatened, or are necessary for the survival of an endangered species. These species will 
be collectively referred to as "rare and endangered. " 
2. Vernal ponds and their associated wetland vegetation. The Statewide Interpretive 
Guideline for Wetlands and Other Wet Environmentally Sensitive Habitat Areas 
(California Coastal Commission, February 14, 1981) contains technical criteriafor 
establishing the inland boundary of wetland vegetation. 
3. All native dune vegetation, where such vegetation is extensive enough to perform the 
special role of stabilizing Marina's natural sand dune formations. 
4. Areas otherwise defined as secondary habitat that have an especially valuable role in 
an ecosystem for sensitive plant or anima/life., as determined by a qualified biologist 
approved by the City. [Resolution No. 2001-118 (October 16, 2001); approved by CCC 
November 14, 2001] 

Secondary habitat. This term refers to areas adjacent to primary habitat areas within 
which development must be sited and designed to prevent impacts which would 
significantly degrade the primary habitat. The secondary habitat area will be presumed 
to include the following, subject to more precise determination upon individual site 
investigation: 
1. The potential/known localities of rare and endangered plan species as shown on L UP 

p. 71 ("Disturbed Vegetation" map). 
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2. The potential wildlife habitats as shown on LUP p. 75 ("Potential Wildlife" map). 
3. Any area within 100 feet of the landward boundary of a wetland primary habitat area. 

Rare and endangered species. This term will apply to those plant and animal species 
which are rare, endangered, threatened or are necessary for the survival of such species. 
The Environmental Analysis Report prepared for the Marina Local Coastal Program 
identified such species in the dune habitat areas. While future scientific studies may 
result in addition or deletion of species, the list presently includes: 

1. Smith's Blue Butterfly (Shijimiaeoides enoptes smithi) 
2. Globose Dune Beetle (Coelus globosus) 
3. Black Legless Lizard (Anniella pulchra nigra) 
4. Salinas Kangaroo Rat (Dipodomys Heermanni Goldmani) 
5. Seaside Painted Cup (Castilleja latifolia ssp. Latifolia) 
6. Monterey Spine Flower (Chorizanthe pungens var. pungens) 
7. Eastwood's Ericameria (Ericameriafasciculate) 
8. Coast Wallflower (Erysimum ammophilum) 
9. Menzies' Wallflower (Erysimum menziesii) 
10. Coastal Dunes Milk Vetch (Astragalus tener var. titi) 
11. Dune Gilia (Gilia tenuiflora var. arenaria) 
12. Wild Buckwheat (Eriogonum latifolium) * 
13. Wild Buckwheat (Eriogonum parvifolium) * 
14. Bush Lupine (Lupinus ssp.)+ 
* only within the range of Smith's Blue Butterfly. 
+only within the range of the Black Legless Lizard. 

LCLUP Habitat Protection Policies include: 

• Before any use or change in use, areas identified as potential habitat for rare and 
endangered plant or animal species shall be investigated by a qualified biologist to 
determine the physical extent of the primary habitat areas for the specific rare and 
endangered plants and animals on that site. 

• Primary habitat areas shall be protected and preserved against any significant 
disruption of habitat values and only uses dependent on those resources shall be 
allowed within those areas. All development must be sited and designed so as not to 
interfere with the natural functions of such habitat areas. Management and 
enhancement opportunities should be incorporated into use or development 
proposals; potential impacts shall be fully mitigated, including the assurance of long 
term mitigation and maintenance of habitat through the use of appropriate acreage 
replacement/restoration ratios for any unavoidable direct impacts to habitat areas. 

• Potential secondary or support habitat areas to the primary habitats identified on the 
site should also be defined. Secondary habitat investigation should include 
identification of the role and importance of the secondary area to the primary habitat 
area and should stress the impact of use or development in the secondary area on the 
primary habitat. All development in this area must be designed to prevent significant 
adverse impacts on the primary habitat areas. In concert with State law, City 
ordinances shall require environmental review and appropriate mitigation of 
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identified impacts for all development in the Coastal Zone, including the assurance of 
long term mitigation and maintenance of habitat through the use of appropriate 
acreage replacement/restoration ratios for any unavoidable direct impacts to habitat 
areas. 

• Available evidence indicates that dune vegetation is more resilient than previously 
thought, and areas damaged by illegal use or negligence shall be considered 
restorable and eligible for restoration. 

• Where habitats of rare and endangered species are located on any parcel, owners 
and/or operators shall, at such time that development is proposed, develop and 
execute a Management Plan which will protect identified rare and endangered plant 
and animal communities. Each plan shall be drawn up by a qualified biologist in co
operation with the property owner/developer. 

LCLIP Regulations for Coastal Conservation and Development District Policy (b )(2) 

Regulations for coastal conservation and development uses shall be specified in the 
Coastal Development Permit. The permit-issuing body may approve Permit applications 
if the following factors, where relevant, are found to apply: ... 

b. Development is limited to already-disturbed areas. 
c. Rare and endangered plant and animal habitats are adequately protected 
d. Grading and roadway construction and are the minimum necessary for the 

development . ... 
g. All significant adverse environmental effects are either avoided or adequately 

mitigated. 

Analysis 
City of Marina Sand Dunes: Coastal sand dunes constitute one of the most geographically 
constrained habitats in California. They only form in certain conditions of sand supply in tandem 
with wind energy and direction. Dunes are a dynamic habitat subject to extremes of physical 
disturbance, drying, and salt spray, and support a unique suite of plant and animal species 
adapted to such harsh conditions. Many characteristic dune species are becoming increasingly 
uncommon. Even where degraded, the Coastal Commission has typically found this important 
and vulnerable habitat to be ESHA due to the rarity of the physical habitat and its important 
ecosystem functions, including that of supporting sensitive species. 

The sand dunes within the City of Marina include a number of plant and animal species of 
special concern that have evolved and adapted to the desiccating, salt-laden winds and nutrient 
poor soils of this area. The best known of these native dune plants are the Menzie's wallflower 
and the Monterey spineflower, both of which have been reduced to very low population levels 
through habitat loss. The native dune vegetation in the vicinity of the project also includes other 
dune species that play a special role in the ecosystem; for example, the coast buckwheat, which 
hosts the Federally-endangered Smith's blue butterfly. 
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Site Specific Resources: Consultants for the applicant have conducted several biological studies 
of the site. Biological investigations conducted in 2013 identified several special-status species 
present within or near the proposed project area. 13 These include: 

• Monterey spineflower (Chorizanthe pungens var. pungens), an annual herb listed as 
federally threatened under the Endangered Species Act (ESA). At the time of the 2013 
survey, individual plants were identified within the overall proposed project boundary, but 
not within the area expected to be disturbed during the project. 

• Smith's blue butterfly (Euphilotes enoptes smithi), a federally endangered species 
dependent on two vegetation species- coast buckwheat (Eriogonum latifolium) and 
seacliffbuckwheat (E. parvifolium)- that grow in these coastal dunes. The butterfly is 
active from mid-June to early September each year. The most recent surveys documenting 
the presence of the butterfly were done in the mid-1990s; however, the project area is still 
considered to support the butterfly as the more recent 2013 biological survey identified 
numerous coast buckwheat plants along the proposed project's general alignment, but not 
within the project's anticipated area of disturbance. 

• Western snowy plover (Charadrius nivosus), listed as threatened under the federal ESA 
and is considered a Species of Special Concern by the CDFW. The shoreline along the 
project site is within designated critical habitat for the species. The CEMEX site provides 
nesting habitat for the plover, with recent evidence of successful nesting. Most nests have 
been located between the shoreline and the base of the foredunes, though some have been 
adjacent to the project area. Some of Cal-Am's proposed project construction activities 
would occur during the breeding and nesting period, which runs from February 28 to 
October 1 of each year. 

• California legless lizard (Anniella pulchra), considered a Species of Special Concern by 
the CDFW. The species lives beneath the dune surface in the project area and forages 
beneath leaf litter and sand for insects and other invertebrates. No lizards were identified 
in the biological surveys, but this species is active in the overall dune complex, primarily in 
areas with some vegetative cover which provides a means for temperature regulation as 
well as insects for foraging. As noted in the biological reports done for the project, the lack 
of native vegetation and the_relatively unvegetated project area is less likely to attract this 
species, the Black Legless Lizard, or the Coast horned lizard, which are also found in the 
area and are largely dependent on native vegetation. Although these reports demonstrate 
that it is unlikely for any of these species of special concern to be found at the site and 
therefore to be adversely affected by the project, mitigation measures are nevertheless 
imposed to ensure that the project will not adversely affect these species (See Special 
Conditions 13 and 14 and discussion of mitigation measures in Section P of this report). 14 

13 See, for example, Zander Associates, Technical Memorandum, Biological Resources Assessment MPWSP 
Temporary Slant Test Well Project, 2013, and Zander Associates, Biological Assessment for the MPWSP Temporary 
Slant Test Well Project, Marina, California, 2013. 

14 See, for example, Zander Associates, Biological Resources Assessment MPWSP Temporary Slant Test Well 
Project, October 2013. 
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Other special-status species are known to occupy nearby areas, though were not identified within 
the project footprint during these most recent surveys. As noted in the LCP, these include the 
Globose Dune Beetle (Coelus globosus), Salinas Kangaroo Rat (Dipodomys Heermanni 
Goldmani), Seaside Painted Cup (Castilleja latifolia ssp. Latifolia), Eastwood's Ericameria 
(Ericameriafasciculate), Coast Wallflower (Erysimum ammophilum), Coastal Dunes Milk Vetch 
(Astragalus tener var. titi), Dune Gilia (Gilia tenuiflora var. arenaria), Wild Buckwheat 
(Eriogonum latifolium), and Bush Lupine (Lupinus ssp.). 

Location of the Proposed Project: The project will be located in an area of coastal dunes that 
are part of the southern Monterey Dune complex that extends roughly unbroken some 20 miles 
from Monterey Harbor to the Pajaro River. The project area itself is located on the approximately 
400-acre CEMEX dune property that is located about a mile north ofthe roughly 1,000 acre Fort 
Ord Dunes State Park. A portion of the CEMEX property has been the site of sand mining 
operations since 1906, with ongoing sand mining taking place in the area generally seaward of 
the proposed project site. The dune areas at this location are continually subject to naturally
occurring changes due to winds, shifting sands, changes in vegetation types and locations, and 
other similar events. These natural modifications help determine the presence or absence of 
particular species or habitat value at a particular location on a relatively short, and often shifting, 
timescale. There may be relatively higher resource values in any one area at any one time (e.g., 
certain plants and animals are found in a particular area), but natural processes and shifts can 
move such values around in the dune areas, so dune resource values tend to be best understood in 
terms of the overall complex of dunes of which they are a part. 15 

Approximately 104 acres of the CEMEX property have experienced some level of disturbance 
due to past sand mining activities, although current activities are now confined to a much smaller 
area. The test well project will involve about 0.75 acres of ground disturbance within the 
footprint of a compacted sand dune area that CEMEX intermittently uses to access its active 
mining area near the beach. The proposed test well area is also adjacent to the outfall from the 
Monterey Regional Water Pollution Control Agency's ("MRWPCA's") wastewater treatment 
facility, which is located several miles inland. The outfall, built in the mid-1980s pursuant to 
COP #80-80, is buried along the southern boundary of CEMEX's remaining sand processing and 
operations area. That COP required the outfall to be built in a previously disturbed portion of the 
dunes on the CEMEX site, and to avoid dune vegetation and more stabilized dune areas. Both 
that COP and an associated easement anticipate that the dune area where the outfall line is 
located will be subject to disturbance should the outfall need to be repaired- for example, the 
easement states that entry will be allowed for "necessary repair, maintenance and replacement" 
ofthe outfall. 

The location and intensity of some of CEMEX' s activities have changed over the past several 
decades, though some areas appear to have been in relatively constant use during that period. 
This is illustrated in Exhibit 6, which provides aerial photographs of the site taken in 1972 and 
2013. The disturbed and compacted sand dune area within the proposed test well footprint has 
remained relatively unvegetated, at least in part due to CEMEX using the area for access to and 

15 See, for example, the Commission's approach to dune protection in the Asilomar Dunes area of Monterey County 
in downcoast Pacific Grove and the Del Monte Forest. 
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from its dredge pond area near the beach. CEMEX (and previous mine operators), have used a 
number of different access routes across the dunes in response to shifting dunes, and/or due to 
the use or disuse of nearby areas for mining or stockpiling materials, but the bare sand access 
route in which the proposed project will be located can be seen in air photos extending back 
several decades. Ongoing sand mining and processing operations appear to have also 
contributed to invasive vegetative species dominating many parts of the CEMEX site, 
particularly iceplant (Carpobrotus spp.). In some areas, the thick cover oficeplant has helped 
prevent establishment or re-establishment of native species. 

Definition and Designation of Habitat as Primary or Secondary: The LCP describes the 
levels of habitat protection expected in the City's coastal zone and the allowable uses within 
those areas. The LCP establishes two categories of sensitive habitat areas- primary habitat and 
secondary habitat. The LCLUP definition of primary habitat includes four types of habitat, and 
if the habitat meets any of these four descriptions it is classified as primary. As relevant to this 
project, habitat is primary if it provides habitat for rare, endangered or threatened plant and 
animal species or if such habitat is necessary for the survival of an endangered species. 16 

Secondary habitat is defined as areas adjacent to primary habitat within which development must 
be sited and designed to prevent impacts that would significantly degrade primary habitat. The 
LCP includes maps of areas presumed to be secondary habitat, subject to a more precise 
determination when a site-specific biological study is undertaken (see Exhibit 7 - LUP Least 
Disturbed Dune Habitat Map). 17 Although difficult to read, the LCP mapped potential secondary 
habitat areas appear to include a large area of dune within the City of Marina, including much of 
the CEMEX site and many of the areas identified therein as subject to past sand mining 
activities. 

It is important to note that all of the cited LCP policies, as well as all that are included within the 
City of Marina's LCP, derive from the authority of the Coastal Act. The Coastal Act definition 
of Environmentally Sensitive Habitat (ESHA) is similar to the first description of primary habitat 
included in the LCLUP. Coastal Act Section 30107.5 defines environmentally sensitive habitat 
as: "any area in which plant or animal life or their habitats are either rare or especially valuable 
because of their special nature or role in an ecosystem and which could be easily disturbed or 

16 Because the area of the proposed project essentially lacks dune vegetation, the primary habitat criteria linked to 
the presence of dune vegetation does not apply in this instance. 

17 The LCLUP policies regarding Rare and Endangered Species: Habitat Protection begin with the following 
statement: "in Marina's Coastal Zone, the foredune, dune and grassy inland areas all contain potential habitat for 
rare and endangered plants and animals. The precise range for each plant and animal is not known because intensive 
site-specific study throughout the area was not financially possible. However, the potential for various rare and 
endangered habitats has been identified and mapped (see Environmental Capability section) to provide a guide to the 
locations where more intensive study is required. Because site-specific study is needed in many areas before any 
development can take place the following policies apply to all of the areas indicated on the map or meeting the 
definitions of Exhibit "A" as being potential habitats for rare and endangered plants and animals." 
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degraded by human activities and developments." The LCP definition of primary habitat must 
be read to be consistent with that in the Coastal Act. 18 

The majority of the grading and other disturbance proposed as part of this project will take place 
in an area that has historically been used as an access route for equipment accessing the CEMEX 
dredge pond area near the immediate shoreline. As noted above, this area consists of compacted 
and unvegetated sand dunes that have been disturbed by CEMEX's (and predecessor's) activities 
for many years. Adjacent dune areas support more vegetation, including the Monterey 
spineflower, a federally-threatened species, and other native species, as well as considerable 
areas dominated by non-native iceplant. 

The most recent biological survey of the site was undertaken by the applicant's consultant in 
September of this year. The applicant's biologist mapped the subject site and nearby areas, 
including locations of then identified rare, threatened or endangered species and the proposed 
project footprint (See Exhibit 10 - LCP Primary and Secondary Habitat Delineation). The 
applicant's biologist determined that the area in which the project is proposed is adjacent to 
primary habitat that currently supports native vegetation, including the Monterey spineflower, a 
federally-endangered species. It concludes, however, that the area within the project footprint 
should be categorized as secondary, not primary, habitat. This conclusion was based on the 
applicant's biologist's determination that the project would lie within areas used by CEMEX in 
support of its mining activities, so the biologist determined the area was so disturbed as to no 
longer qualify as primary habitat. 19 

The Commission's senior staff ecologist, Dr. John Dixon, disagrees with this determination. 
While Dr. Dixon has not had an opportunity to visit this site himself, given the short 49-day 
period between the filing of this appeal and the required hearing on the appeal, he has reviewed 
the relevant reports and photos of the site and, in particular, photos of the compacted sand access 
area in which much of the development will take place. 

Dr. Dixon based his opinion on the following considerations. While the degraded dune habitat 
that will be adversely impacted by this project is not currently supporting the growth of native 
dune plants, as with other degraded dune habitat in California, it is an extremely rare physical 
habitat type. The substrate is comprised of the same type of sand that makes up the adjacent 
dunes, is contiguous with more undisturbed dune fields, and is subject to the same physical 
forces. If left undisturbed the degraded habitat would soon begin to develop more typical dune 
morphology and would be colonized by dune biota, including as even bare dune areas are known 
to include native dune species seed stock that is buried and just waiting for the right combination 
of physical forces to germinate and express aboveground. That Monterey spineflowers and 
snowy plover nests have been identified within and adjacent to the proposed project area is also 
testimony to the fact that this degraded and historically manipulated habitat is still a sand dune; 
and it could support other rare or threatened species if not continuously disturbed. 

18 The LCP derives its statutory authority from the Coastal Act, and all of its provisions, including the policies 
above, must be read consistent with and understood to conform to the Coastal Act as a matter of law (McAllister v. 
California Coastal Commission, (2009) 169 Cai.App.4th 912, 931). 

19 See Michael Baker International, LCP Primary and Secondary Habitat Delineation, received in Coastal 
Commission offices via email on October 10, 2014. 
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The City's LCP acknowledges that dune habitat is more resilient than was once thought, and it 
has been the Commission's experience that this statement has been borne out in other 
circumstances that show that even degraded dunes can provide habitat for rare and threatened 
dune species. 20 The LCP also requires that the reclamation and protection of native dune habitat 
be promoted, and that habitat for rare and endangered species, such as this dune habitat, must be 
protected (LCP Policies 19 and 25). As noted above, dune habitat is a particularly rare and 
valuable type of habitat in California's coastal zone. The Commission has in many past cases 
found degraded dune habitat to constitute ESHA. 21 Thus, interpreting the definition of primary 
habitat consistent with the Coastal Act, the Commission finds that the area in which the proposed 
project will be located constitutes ESHA and meets the first description of primary habitat under 
the LCP. 

This interpretation of the LCP and the definition of primary habitat is further supported by the 
structure of the LCP and Coastal Act habitat policies. The Coastal Act ESHA protection policies 
in Section 30240 state: 

(a) Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on those resources shall be allowed 
within those areas. 

(b) Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of those 
habitat and recreation areas. 

The LCP limits development in primary habitat to uses dependent on the resource, just as the 
Coastal Act limits development in ESHA to such uses. 22 The LCP definition of primary habitat 
must therefore be read consistent with the Coastal Act definition of ESHA, as the Commission 
had to certify the LCP to be consistent with the Coastal Act so that the habitat in which only 
resource dependent uses are allowed would be at least as restrictive in the City's LCP as it is in 
the Coastal Act. 

This interpretation is also consistent with the LCP's definition of secondary habitat and uses 
allowed in secondary habitat, as development of secondary habitat includes protections that are 
similar to those required in Coastal Act Section 30240(b) for areas adjacent to ESHA. For 
example, LCLUP Habitat Protection Policy 3 requires that all development in secondary habitat 
must be designed to prevent significant adverse impacts on primary habitat, just as 30240(b) 
requires development adjacent to ESHA to be sited and designed to prevent impacts which 
would significantly degrade ESHA. 

20 See the fourth paragraph of the LCLUP Habitat Protection Policies. 

21 See, for example, Commission actions in the Asilomar Dunes system (including Youssef(CDP 3-11-068) and 
Goins (CDP 3-11-020)), City of Grover Beach LCP Amendment 1-12, Part 1 (Grover Beach Lodge), Koligian 
(Commission denial ofCDP application A-3-PSB-10-062), and California Department ofParks and Recreation 
(CDP 3-11-003) 

22 LCLUP Habitat Protection Policy Paragraph 2. 
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As noted above, the LCP limits uses within primary habitat to those dependent on the resources. 
Any development within those areas is limited to that which is sited and designed to not interfere 
with the natural functions of the habitat. The LCP also requires that all adverse effects in 
primary habitat be fully mitigated. Although the project is proposed to be located in portions of 
the CEMEX site that have been subject to disturbance, the entire area in which the project will be 
located is primary habitat and ESHA under the LCP. The proposed project is not a resource
dependent use, so it cannot be approved consistent with the LCP's habitat protection policies. 

Conclusion 
Based on the discussion above, the Commission finds that the project, as proposed, does not 
conform to the Habitat Protection policies in the City's LCLUP. However, because the proposed 
project is considered a "coastal-dependent" industrial facility and the LCP designates coastal
dependent industrial uses as appropriate uses on this site, consistent with Coastal Act Section 
30260, such uses may be approved despite inconsistencies with other LCP policies. The analysis 
and findings related to Section 30260 are provided below in Section IV. P of these Findings. 
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I. PROTECTION OF COASTAL WATERS AND MARINE RESOURCES 

LCLUP Policy 16: 

To insure the protection of marine resources for long-term commercial, recreational, 
scientific and educational purposes. 

LCLUP Policy 17: 

To insure protection and restoration of the ocean's water quality and biological 
productivity. 

Coastal Act Section 30230 states: 

Marine resources shall be maintained, enhanced, and, where feasible, restored. 
Special protection shall be given to areas and species of special biological or 
economic significance. Uses of the marine environment shall be carried out in a 
manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for 
long-term commercial, recreational, scientific, and educational purposes. 

Coastal Act Section 30231 states: 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of 
waste water discharges and entrainment, controlling runoff, preventing depletion 
of ground water supplies and substantial interference with surface waterflow, 
encouraging waste water reclamation, maintaining natural vegetation buffer 
areas that protect riparian habitats, and minimizing alteration of natural streams. 

These LCP policies require generally that development protect marine resources, ocean water 
quality and biological productivity. 

Effects on Coastal Water Quality 
As noted previously, the purpose of the project is to identify whether the test slant well can 
provide a suitable source of water for a proposed desalination facility. Cal-Am specifically 
selected a subsurface slant well instead of an open ocean water intake to avoid the adverse 
entrainment and impingement effects on marine life caused by open water intakes. 23 Where 
feasible, the use of wells rather than open water intakes is the preferred method for obtaining 
desalination source water, as it eliminates these types of adverse effects on marine life. Any 
seawater pumped from the well will have been very slowly introduced into the underlying 

23 Entrainment occurs when small organisms, such as plankton, fish eggs, larvae, etc., are pulled into an open-water 
intake. It results in essentially 100% mortality due to the organisms being subjected to filters and high pressures 
within the facility's pre-treatment or treatment systems. Impingement occurs when larger fish or other organisms 
are caught on an intake's screening system and are either killed or injured. 
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aquifer through the seafloor, thus harmlessly filtering out any marine life. Given the depth of the 
well intake screen and the area from which the well will draw in water, any effects that may 
occur to the overlying ocean water column or benthic habitat are expected to be imperceptible. 
Cal-Am's modeling of the site shows that the expected area of drawdown during its pump test 
could extend up to about 2,500 feet from the well. With a relatively large area within which 
drawdown will occur and a maximum pumping rate of2,500 gallons per minute, the infiltration 
rate through the seafloor will be essentially undetectable, even if all the water came from the 
overlying ocean water column rather than from within the aquifer. 

Effects of Construction Activities 
Most construction activities will occur about 650 feet from the beach at the location of the slant 
wellhead where the drilling rig will operate. The closest land-based activities to the shoreline 
will be the work needed to connect the test well discharge pipeline to the existing outfall, which 
will occur about 450 feet from the shoreline. As described in the previous section of these 
Findings, the project footprint will occur within a relatively limited area in previously disturbed 
portions ofthe site, which will reduce potential construction-related effects. Additionally, the 
drilling technique Cal-Am will use for the slant well does not require the use of drilling fluids, 
which represents a significant reduction in potential effects -for example, there are no concerns 
related to the unexpected release of these fluids, known as "frac-outs." 

Drilling activity will also occur beneath the shoreline and ocean bottom, which could cause noise 
or vibration to propagate to the water column; however, noise and vibration levels are expected 
to be very low because of the intervening dozens to hundreds of feet of substrate between the 
drilling equipment and the water column. The potential for these levels to affect marine life is 
low, due in part to the relatively low sound levels resulting from drilling as compared to other 
sources known to cause marine life effects, such as those resulting from high-impact activities 
such as pile driving. Any project sounds within the water column are also expected to be at or 
below the levels of other ambient sounds caused by wave action, boat traffic, and other ongoing 
nearby sources. 24 

To help ensure that project construction activities will not cause adverse effects to coastal waters, 
Special Condition 3 requires Cal-Am to implement a number of Best Management Practices 
meant to reduce the potential that project effects will reach any nearby waters. These include 
requirements to remove trash and debris on a regular basis, use noise attenuation devices to limit 
the levels of project-related noise at nearby beaches, and others. Special Condition 4 requires 
Cal-Am to prepare and submit an erosion control plan that identifies measures it will implement 
to reduce the potential for project-related runoff from reaching coastal waters. 

Spill Prevention and Response 
The project involves use of heavy construction equipment near sensitive dune habitat and coastal 
waters that could be adversely affected by spills of fuel or other hazardous materials. Cal-Am 
has included several measures in its project to reduce the potential for spills. It has incorporated 
several spill prevention/response conditions developed by City staff into its project description, 

24 See Monterey Bay National Marine Sanctuary, Finding of No Significant Impact for the California American 
Water Slant Test Well Project, Section 6.3- Marine Biological Environment, October 2014. 
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such as siting staging areas away from locations that have the potential to experience significant 
runoff during rains, maintaining cleanup materials at the project site should any spills occur, and 
providing training to on-site personnel regarding spill prevention and cleanup. 

To further ensure the potential for spills is reduced and effective measures are implemented for 
any spills that do occur, Special Condition 5 requires Cal-Am to produce a Hazardous Material 
Spill Prevention and Response Plan. That Plan is to identify the maximum potential spill that 
could occur during project activities and describe all measures that Cal-Am will implement to 
prevent spills and to respond to spills should they occur. 

Discharge of produced well water: After testing, Cal-Am will discharge the pumped water into 
an outfall owned by the Monterey Regional Water Pollution Control Agency ("MRWPCA"). 
The outfall conveys treated wastewater from the MRWPCA's regional wastewater treatment 
facility in northern Monterey County. The rate of discharge through the outfall varies 
significantly over the year, as the MWRPCA produces recycled water for irrigation during the 
agricultural growing season from February through December. The outfall's flow rates vary 
from up to about 38 MGD to near zero during parts of the season. The pump test flow rates will 
vary between about 1,000 and 2,500 gallons per minute (gpm), or about 1.4 to 3.6 MGD. 
Discharge volumes from Cal-Am's testing will therefore represent anywhere from about four 
percent to nearly 100% of the wastewater volumes conveyed through the outfall. 

The test water discharge will be subject to requirements of the MRWPCA's NPDES permit for 
the outfall. The well water is expected to be about 95-100% seawater and therefore similar to the 
receiving waters; however, concentrations of some constituents in subsurface seawater may be 
different than those contained in surface water- for example, subsurface water sometimes has 
higher concentrations of naturally-occurring iron or manganese. To ensure NPDES permit 
requirements are met, Cal-Am will install temporary sedimentation tanks at the test well site to 
allow solids to settle out and will test the water for several dozen constituents, such as pH, 
dissolved oxygen, metals, and others. The discharged water is expected to be in compliance with 
the NPDES permit requirements and is not expected to need further treatment to meet Ocean 
Plan standards. The project's discharge is therefore not expected to cause impacts to ocean water 
quality. To confirm the project's expected lack of impacts, Special Condition 1 requires Cal
Am to submit proof of consistency with the NPDES permit and Ocean Plan from MR WPCA or 
the Regional Water Quality Control Board. 

Conclusion 
Based on the discussion above, the Commission finds that the project, as conditioned, will 
conform to the marine resources, water quality, and spill prevention provisions of the LCP and 
the Coastal Act. 
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J. COASTAL AND GEOLOGIC HAZARDS 

The LCLUP states: 

Before development is permitted in the Coastal Zone, a geotechnical report appropriate 
to the specific proposal shall be prepared for that development in the dunes or in the 
vicinity of any vernal pond. The report shall include at least geologic and seismic 
stability, liquefaction potential, identification of an appropriate hazard setback to protect 
the economic life of structures, and specific recommendations on drainage, irrigation 
and mitigation of identified problems. Report contents shall comply with guidelines of 
the California Division of Mines and Geology. 

No new development shall be permitted which will require the construction of shoreline 
protection structures unless such development is in accordance with the provisions of the 
"Small Boat Harbor" section of this Land Use Plan, or when such structures are 
necessary to serve coastal dependent uses (as defined in the Coastal Act) or to protect 
publicly owned beaches from erosion. 

The LCLUP states: 

Tsunami Hazard: Tsunamis are seismic sea waves, often erroneously called "tidal 
waves". Because ofthe height and depth ofthe Coastal dunes in Marina, inland areas 
are not within the tsunami hazard zone. The areas most subject to tsunami in Marina are 
the sandy beaches and dunes. With an adequate tsunami warning system, there is no 
significant tsunami threat to beach users. Since there is little development within the 
tsunami run-up zone, there is little present threat. Future development should not occur 
in the tsunami run-up zone (on the sandy beaches andforedune area). 

The LCLUP states: 

Ground shaking and Liquefaction Hazard: All land in the Marina Coastal Zone is subject 
to potential ground shaking.from earthquakes. The risk to structures is moderate and can 
be effectively reduced by application of the standards in the Uniform Building Code 
(required of all new construction). Risks to Coastal users from ground shaking are low 
and no special protection is needed. 

Liquefaction is a condition which accompanies ground shaking when sandy soils become 
saturated with water. The effect is that the soil loses some of its strength to support 
structures. The potential for liquefaction occurring in various areas of the Coastal Zone 
is uncertain. Since water is an important factor in causing liquefaction, areas where 
there is standing water or the water table is close to the surface are more susceptible. 
Key among these areas are the Vernal Ponds, particularly during the wet season. 
However, the potential for liquefaction is highly site specific and should be determined by 
geotechnical investigation prior to permitting development. If development is permitted, 
it should be designed to account for possible ground failure. 
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The LCP's North of Reservation Road Planning Area requires proposed development consider: 

Public safety and vulnerability to wave erosion. 

Tsunami and other coastal hazards. 

The LCLIP states: 

Standards for Coastal Protection Structures: Except for a few facilities associated with 
sand mining, there currently is little capital investment to be threatened by erosion along 
Marina's shoreline. The face of the dunes is subject to wave erosion, so future 
development shall be placed beyond the area vulnerable both to wave erosion and 
tsunami hazard. This setback shall be great enough to protect the economic life of the 
proposed development (at least 50 years) and be east of the tsunami hazard zone. The 
exact extent of this setback shall be determined by a qualified geologist, selected from an 
approved list compiled and maintained by the City. Because of variation from site to site, 
the setback line shall be determined at the time development of a site or parcel is 
proposed. 

Protective structures are not recommended in Marina; however, if they should ever be 
necessary, standards shall be established to insure that the type of protection, location, 
design and other factors are considered. In determining if it is suitable to issue a coastal 
permit for a shoreline structure, the following shall be addressed: (1) alternatives to a 
protective structure shall be determined and evaluated by appropriate specialists first; 
and (2) an EIRIEIS shall be required on the proposed structure. The EIRIEIS shall 
address specific issues of Local Coastal Land Use Plan concern, construction and 
maintenance. The environmental evaluation and mitigations shall be prepared by 
qualified specialists and shall address at a minimum the following specific issues and 
design considerations. 

Coastal Act Section 30253 states, in relevant part: 

New development shall do all of the following: 
(a) Minimize risks to life and property in areas of high geologic, flood, and fire hazard. 
(b) Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, geologic instability, or destruction of the site or surrounding 
area or in any way require the construction of protective devices that would 
substantially alter natura/landforms along bluffs and cliffs. 

The LCP generally requires that development be sited and designed to avoid and minimize risks 
associated with coastal and geologic hazards. The site is subject to several of these hazards, 
including coastal erosion and seismic-related events such as groundshaking, liquefaction, and 
tsunami, each of which is addressed below. 
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Coastal Erosion 
The site is on and adjacent to the actively eroding shoreline of Monterey Bay. Parts of the Bay 
shoreline exhibit the highest annual erosion rates in the state, due in part to relatively high levels 
of wave energy and the easily erodible sand that makes up most of the Bay shoreline. In 
recognition of the area's high erosion potential, the LCP requires that development be located 
inland of areas near the shoreline that are vulnerable to erosion. 

The CPUC prepared a technical memorandum as part of its environmental review for Cal-Am's 
full-scale proposal that estimates the coastal erosion expected at several sites along the southern 
Monterey Bay shoreline through the year 2060, including the CEMEX site. 25 The estimates were 
based on computed historic erosion rates, erosion expected from sea level rise, and erosion from 
infrequent extreme events. For this proposed test well, a consultant hired by the City prepared an 
additional analysis based on that provided in the CPUC technical memorandum to determine 
likely erosion hazards to the test slant well during its expected operating life. 26 This analysis 
described the erosion rates in the CPUC memorandum as "worst-case," based in part on its use 
of the upper range of expected sea level rise and "aggressive" events such as the 1 00-year storm, 
and because it did not consider possibly beneficial effects that might result from potential beach 
nourishment projects or reduction of sand mining. Using what it describes as the "very 
conservative" CPUC analysis, the City's consultant determined that the test slant wellhead 
location would not be subject to erosion until sometime around 2040. The report noted, 
however, that if a 1 00-year storm event occurred during the approximately two years of the test 
well study, the wellhead would be close to the erosion area and potentially at risk and that 
erosion could expose a subsurface section of the well casing down to about -15 feet NAVD88, or 
about 40 feet below the wellhead (see Exhibit 11 -Expected Erosion and Future Beach Profiles). 
It recommends that in the event of exposure or at project completion, whichever comes first, the 
wellhead and at least the top 40 feet of the casing be removed. This recommendation is reflected 
in Special Condition 6, which requires Cal-Am to remove all test well-related infrastructure to a 
depth of no less than 40 feet below the ground surface upon exposure due to erosion or within 
two years of completing the test well project, whichever occurs first. Special Condition 17 also 
requires Cal-Am to post a bond that is sufficient to pay for necessary removal if Cal-Am does 
not complete the required removal. Special Condition 6 further requires Cal-Am to conduct 
monitoring at least once per week to determine whether beach erosion is likely to expose any 
components of the well or associated infrastructure. 

In recognition of the risks associated with the project site, Special Condition 7 requires Cal-Am 
to acknowledge those risks and assume any liability that may result from constructing and 
operating the test well at this location. Additionally, Special Condition 8 provides that Cal-Am 
will not construct a shoreline protective device to protect the project and will remove any 
structures threatened by coastal erosion. 

25 ESA PW A, Technical Memorandum- Analysis of Historic and Future Coastal Erosion with Sea Level Rise for 
Monterey Peninsula Water Supply Project (205335.01), March 19,2014. 

26 See Sea Engineering, Inc., Review of Coastal Erosion Analysis by ESA P WA (20 14) for the California American 
Water Temporary Slant Test Well Environmental Impact Evaluation, prepared for SWCA Environmental 
Consultants, April 18, 2014. 
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Groundshaking, Liquefaction, and Lateral Spread 
The entire Monterey Bay area is seismically active. There are no known faults at the project site, 
though there are several nearby. 27 Seismic activity from these faults could damage the test well 
and its associated infrastructure due to groundshaking, liquefaction, or lateral spread at the site. 28 

As required by the LCP, Cal-Am produced a site-specific geotechnical investigation for the 
project,29 It concludes that the site could expect a maximum 7.0 earthquake, with peak 
horizontal ground acceleration of up to 0.572 g, liquefaction-induced settlement of up to about 
three inches, and lateral spread of up to about one foot in the event of the design-level 
earthquake. Although these maximum expected events are unlikely to occur during the relatively 
short-term project life, Special Condition 9 establishes the minimum design standards that Cal
Am must use in the design and construction of the project to ensure safety and minimize risks 
due to these geologic hazards. 

Tsunami 
Portions of the CEMEX site are subject to tsunami runup, and the LCP requires that development 
be located inland of areas subject to tsunami hazards. The most recent (2009) California 
Geological Society tsunami inundation map for the area shows the potential runup area 
extending about two hundred feet inland from the shoreline. As noted previously, the wellhead 
will be set back about 650 feet from mean sea level at an elevation of about 25 feet. At that 
location, it is not expected to be subject to tsunami hazards during the expected project life. 
Nonetheless, the above-noted Special Conditions 6 & 8 requiring removal of the test well will 
act to reduce the potential for the development to be affected by current or future tsunami-related 
hazards. 

Conclusion 
Based on the discussion above, the Commission finds that the project, as conditioned, will 
conform to the geologic and coastal hazard provisions of the LCP. 

27 Faults within about 20 miles of the site include the San Andreas, Reliz, Rinconada, Monterey Bay, Palo Colorado, 
Navy, Chupines, and Vergeles Faults. 

28 Liquefaction occurs when ground movement causes saturated or partially-saturated soils to lose strength and act 
as a liquid. It can cause settlement or displacement of overlying structures unless they are designed to resist the 
expected amount of liquefaction at a site. Lateral spread occurs when soils that are on flat to gently sloping surfaces 
above liquefiable soils and adjacent to an unsupported slope move in response to a seismic event- essentially, a 
landslide that occurs on nearly flat ground. 

29 See GeoSoils, Inc., Geotechnical Investigation- California American Water Temporary Slant Test Well Project, 
Marina, Monterey County, California, produced for SWCA Environmental Consultants, April3, 2014. 
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K. ARCHAEOLOGICAL AND PALEONTOLOGICAL RESOURCES 

Overview 
The City's LCP does not include provisions related to the protection of archaeological resources. 
However, the Coastal Act provides some guidance on protection of archeological resources in 
the coastal zone. 

Coastal Act Section 30244 states: 

Where development would adversely impact archaeological or paleontological resources 
by the State Historic Preservation Officer, reasonable mitigation measures shall be 
required. 

Analysis 
Cal-Am's project footprint is within a previously disturbed area of the CEMEX sand mining 
facility and partially within and adjacent to an area that was excavated during construction of the 
MR WPCA outfall. The site is also within a dynamic dune habitat that has continually shifted 
due to wind and wave action along the Monterey Bay shoreline. Given the dynamic nature of the 
site and the previous disturbances, it is unlikely that it contains archaeological resources, and 
extensive surveys already conducted at the site have identified no such resources. 30 Nonetheless, 
the area is within an extensive reach of shoreline habitat known to have provided a rich bounty 
for the Ohlone-speaking Native Americans that lived in the Monterey Bay area. The City's 
General Plan has generally identified coastal beaches as areas of high archaeological sensitivity. 

Additionally, parts of the sand mining facility are more than 50 years old and could be eligible to 
be considered a cultural resource. The City prepared a Cultural Resources Survey Report that 
identified features of the facility as part of a historic district eligible for listing in the state and 
national historic registers. These include several buildings and structures on site, some ofwhich 
are close to the proposed Cal-Am activities. 

As part of its project description, Cal-Am has included several mitigation measures to avoid and 
minimize potential effects to archaeological and cultural resources. Project activities will be 
located to avoid direct effects on known cultural resources, and all ground disturbance activities 
will be conducted in coordination with a qualified archaeologist. Cal-Am has also incorporated 
into its project description several proposed conditions that were developed by City staff during 
the City's project review. These include the following: 

I) The project shall be redesigned to avoid significant adverse effects to historic resources; 
in particular, direct impacts to the Lapis Siding that is identified as a contributor to the 
Lapis Sand Mining Plant Historic features shall be avoided. Because the Siding extends 
through the eastern portion of the construction footprint, the construction plans shall be 
redesigned to locate all project components and construction activities in adjacent areas 

30 See City of Marina Draft Initial Study/Mitigated Negative Declaration, Section V- Cultural Resources, May 
2014, and SWCA Environmental Consultants, Cultural Resources Survey Report for the California American Slant 
Test Well Project, Marina, Monterey County, California, prepared for the City of Marina, May 2014. 
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that do not contain structures associated with the Lapis Sand Mining Plant historic 
features. Avoidance of impacts to historic district contributors in close proximity to 
construction activities shall be accomplished by installing flagging or safety fencing 
around, or covering with plywood, any adjacent buildings or structures that are within 5 
feet of mechanized equipment. 

2) A qualified archaeologist that meets the Secretary of the Interior's professional 
qualifications standards in archaeology (National Park Service 1983) shall be retained 
to provide archaeological services for the project. Archaeological services for the project 
shall at minimum include the following: 

a. Prior to initiation of ground-disturbing activities, an archaeological monitor working 
under the direction of the qualified archaeologist shall conduct a brief awareness 
training session for all construction workers and supervisory personnel. The training 
shall explain the importance of and legal basis for the protection of significant 
archaeological resources. Each worker should learn the proper procedures to follow 
in the event that cultural resources or human remains/burials are uncovered during 
ground-disturbing activities, including those that occur when an archaeological 
monitor is not present. These procedures include work curtailment or redirection and 
the immediate contact of the site supervisor and the archaeological monitor. It is 
recommended that this worker education session include visual images or samples of 
artifacts that might be found in the project vicinity, and that the session take place on
site immediately prior to the start of ground-disturbing activities. 

b. An archaeological monitor working under the direction of the qualified archaeologist 
shall monitor all ground disturbance in areas within I 00 feet of the historic buildings 
within the eastern portion of the project area. These include the Superintendent's 
Residence, Bunkhouse, Garage/Office, Maintenance Shop, and Scale House. The 
timing and duration of the monitoring may be adjusted during project implementation 
by the qualified archaeologist, in consultation with the City, whose decision shall be 
informed by the apparent sensitivity of the sediments in the project area once they are 
exposed. 

c. The project applicant shall coordinate with representatives from the 
Ohlone/Coastanoan-Esselen Nation and Amah Mutsun Tribal Band of Mission San 
Juan Bautista to designate a Native American monitor to be present during ground 
disturbing activities associated with the project. Documentation of such coordination 
shall be provided to MBMNS prior to construction activities. The timing and duration 
of the monitoring may be adjusted during project implementation by the qualified 
archaeologist, in consultation with MBNMS, whose decision shall be informed by the 
apparent sensitivity of the sediments in the project area once they are exposed. 

3) If archaeological resources (artifacts or features) are exposed during ground
disturbing activities, construction activities in the immediate vicinity (25 feet) of the 
discovery shall be halted while the resources are evaluated for significance by the 
qualified archaeologist. Construction activities may continue in other areas. If the 
discovery proves to be significant, additional work, such as archaeological data 
recovery or project redesign, may be warranted and would be discussed in 
consultation with the City. 
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In the event of inadvertent discovery of human remains, no further disturbance shall 
occur until the County Coroner has made a determination of origin and disposition 
pursuant to Public Resources Code Section 5097.98. The County Coroner shall be 
notified of the find immediately. If the human remains are determined to be 
prehistoric, the coroner will notify the Native American Heritage Commission, which 
will determine and notify a most likely descendant (MLD). The MLD shall complete 
the inspection of the site within 48 hours of notification, and may recommend 
scientific removal and nondestructive analysis of human remains and items 
associated with Native American burials. The California Health and Safety Code 
Section 7050.5 process shall be noted on project grading and construction plans and 
reviewed during the construction worker awareness training session. 

With these mitigation measures and conditions, Cal-Am is expected to avoid causing adverse 
effects to archaeological and cultural resources and will be able to respond appropriately should 
any such resources be found during project activities. 
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L. VISUAL RESOURCES 

The LCP's Preservation and Enhancement of Coastal Views policy states: 

Views of the dunes from Highway I and the beach shall be protected by keeping 
development off of the primary ridgeline. Development below the ridgelines shall be 
limited in height and mass to blend into the face of the dunes: generally structures should 
be hidden from public view where physical and habitat constraints allow. Where this is 
not possible, structures shall be clustered and sited to be as inconspicuous as possible. 

In areas where mining activity or blowouts have removed sand dune landforms, new 
development shall not extend above the height of the nearest adjacent sand dunes and 
shall be clustered so as to preserve access views across its site from Highway One. 

The LCP's North of Reservation Road Planning Area requires proposed development consider: 

Visibility of new uses from Highway I andfrom the water's edge. 

Coastal Act Section 30251 states: 

The scenic and visual qualities of coastal areas shall be considered and protected 
as a resource of public importance. Permitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas, to 
minimize the alteration of natural landforms, to be visually compatible with the 
character of surrounding areas, and, where feasible, to restore and enhance 
visual quality in visually degraded areas. New development in highly scenic areas 
such as those designated in the California Coastline Preservation and Recreation 
Plan prepared by the Department of Parks and Recreation and by local 
government shall be subordinate to the character of its setting. 

The LCP generally requires that permitted development protect views to and along the coast. 
The LCP specifically requires that views of the dune area from Highway 1 and the beach be 
protected by keeping development below the dune ridgelines, limiting its height, and clustering 
structures to the extent allowed by physical and habitat constraints. 

Some project activities will occur near to the Monterey Bay shoreline and will be visible from 
other nearby publicly-accessible shoreline areas, including the highly scenic Marina Dune 
Complex. These areas are valued in part for their views of the Bay, for wildlife and bird 
watching, and for recreational activities. 

The main project activities that will affect visual resources are staging and operating the 
equipment needed for drilling and other related activities. These activities will cause some 
visual impacts, though they will be temporary. Most of the activities- e.g., the use oflarge 
construction equipment- are similar to those related to the ongoing sand mining activities 
already occurring over a portion of the site and are expected to be visually subservient to the 
mining operations. Some of the project's activities- e.g., ingress and egress, and some 
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construction- may be viewed by passing motorists on Highway 1 or by beach users, though 
most are expected to be blocked by intervening dune formations and vegetation. The most 
visible activities will be lighting associated with the project, and construction of the discharge 
pipeline and connection to the existing outfall, which will be the closest activities to the beach; 
however, the area in which these activities will occur is also currently used and disturbed by 
CEMEX trucks and heavy equipment, so these activities are expected to blend in with CEMEX's 
industrial operations. Additionally, Cal-Am's construction activities will occur during the non
peak winter months when beach use is less. 

To reduce the project's visual impacts, Cal-Am is not proposing to remove or alter landforms 
that will be visible from offsite, and it will restrict its activities to stay within the less than one
acre project footprint. To address potential lighting-related impacts, Special Condition 10 
requires Cal-Am to produce a lighting plan for Executive Director review and approval that 
identifies all lighting to be used during the project and describes all measures that will avoid or 
reduce effects of lighting on nearby public areas, such as using the minimum lighting necessary 
for safety purposes, directing all necessary lighting downward and inward to the extent feasible, 
ensuring light fixtures and poles are painted or colored to blend in with the area, and others. 

Conclusion 
For the reasons described above, the Commission finds that the proposed project, as conditioned, 
will be carried out in a manner that is protective of scenic and visual resources and is therefore 
consistent with the relevant LCP provisions and Coastal Act Section 30251. 
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M. COASTAL AGRICULTURE 

LCP Policy 28 states: 

To support agricultural use in the Coastal Zone. 

LCP Policy 29 states: 

To provide incentives to retain agricultural activities within the Coastal Zone. 

The LCP requires that agricultural uses be supported in the coastal zone. There are no 
agricultural operations with the City, but other nearby coastal agricultural operations are heavily 
reliant on groundwater from the aquifers proposed to be used by the test well project. Thus, 
there is the potential that the project might not be consistent with agricultural uses in the coastal 
zone. However, as described below, water withdrawals during the test well project are not 
expected to result in diminished water supply or water quality for agricultural uses. 

Background 
The test slant well will remove up to about 3.6 million gallons per day of primarily seawater 
from a sub-seafloor extension of the 180-Foot Aquifer of the Salinas Valley Groundwater Basin. 
The Basin is a relatively long and narrow groundwater structure extending about 140 miles from 
the coast to the southeast along the Salinas River valley. Past groundwater pumping in nearby 
portions of the Basin for agriculture have exceeded 100,000 acre-feet per year, and have resulted 
in seawater intrusion that extends several miles inland. This has both reduced the quality of 
groundwater for agricultural use and reduced the amount of groundwater pumped from sites 
close to the CEMEX facility. Seawater intrusion has been estimated to occur at a baseline rate of 
about 10,000 acre-feet (equal to about three billion gallons) per year3

\ though the Basin's 
groundwater management programs are attempting to significantly reduce this rate. The Basin is 
divided into eight sub-regions, with the project area within what is known as the 180/400-Foot 
Sub-Basin, which has an estimated groundwater storage capacity of about 6.8 million acre-feet. 
Due in part to the aquifer being seawater-intruded near the site, the closest active off-site wells in 
the Sub-Basin are about 5,000 feet from the proposed test well. 32 

Effects of test slant well groundwater withdrawal on coastal agriculture 
For several reasons, the amount of water that will be withdrawn for the test project is expected to 
result in an insignificant effect on coastal agriculture. As noted above, total water withdrawal for 
the test well will be no more than just over 4,000 acre-feet per year over the two-year test period, 
most of which is expected to be seawater or seawater-intruded groundwater from the sub
seafloor. This represents only about 0.1 percent of the Sub-Basin's groundwater storage. 
Additionally, Cal-Am has modeled the expected "cone of depression"- that is, the area in which 

31 See 2001 Salinas Valley Water Project Environmental Impact Report, published by Monterey County Water 
Resources Agency. 

32 As shown in City of Marina, Draft Initial Study/Mitigated Negative Declaration for the California American 
Water Slant Test Well Project, Figure II- Preliminary Modeled Drawdown Contours, May 2014. 
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groundwater levels are lowered due to this water withdrawal - to extend to about 2,500 feet from 
the well, where the drawdown is expected to be about four inches. The closest active agricultural 
wells are about twice that distance from the test well, and are therefore not expected to be 
significantly affected by the well tests. Nonetheless, Cal-Am has incorporated into its project 
description the following mitigation measure: 

A draw down of I foot above natural fluctuations on groundwater levels shall be 
considered a significant adverse effect on water supply. If pumping activities reflect a 
drawdown of I foot or greater on any adjacent well, compensatory mitigation shall be 
required. Feasible mitigation shall include consultation with the affected water user and 
implementation of compensatory mitigation measures, including monetary compensation 
(i.e., for increased pumping costs or for upgraded wells), or provision of replacement 
water from alternative sources. If compensation or other remediation is found to be 
unfeasible, pumping activities shall be adjusted so that no more than I foot of drawdown 
on usable water sources would result. 

Given the relatively small amount of water to be pumped, the distance to other active wells, and 
the above mitigation measure, the project is not expected to adversely affect coastal agriculture. 
As a mitigation measure included in its project description, Cal-Am will stop pumping if water 
levels in nearby wells drop one-and-one-half feet due to the pump tests. Additionally, and in 
recognition of the uncertain hydrogeologic characteristics of the substrate and aquifers beneath 
and near the project site that the project's tests are meant to address, the Commission imposes 
Special Condition 11, which requires Cal-Am to conduct monitoring during all pumping 
activities and to record all drawdown levels and changes in Total Dissolve Solids ("TDS") in its 
onsite wells and at one or more inland wells. Special Condition 11 also requires that Cal-Am 
cease its pump tests if monitoring at its most inland onsite well (MW 4) shows a drawdown of 
one-and-one-half foot or more or shows an increase of more than two thousand parts per million 
ofTDS. 

Cal-Am's MW4 monitoring well will be on the CEMEX site and within about 1500 feet of the 
test well, which is closer to the test well than any off-site wells that could potentially be used for 
irrigation. 33 Special Condition 11 requires that the test well be shut down if this monitoring well 
detects a 2000 parts per million increase in TDS from TDS levels established at this monitoring 
well prior to commencement of pumping. 34 Once the well is shut down due to this trigger, the 
Hydrogeology Working Group will independently determine whether the increase in TDS was 
caused by a source other than the test well. The Hydrogeology Working Group will submit its 
findings to the Executive Director, and if the Executive Director concurs that the increase in TDS 

33 As noted above, the nearby areas of the two aquifers Cal-Am will pump from already exhibit TDS significantly 
above levels considered to cause severe hazards to crops, so the closest off-site wells are not currently being used for 
irrigation. 

34 Seawater fluctuates from about 30,000 ppm TDS to 33,000 ppm TDS, representing a 3,000 ppm ofTDS natural 
variability. The project is conditioned to require shut down of the test well when there is a change of2,000 ppm of 
TDS, well below natural variability of ocean water. In addition, the proposed test well is accessing water that Cal
Am's preliminary tests show to be about 16,000 ppm TDS to 26,000 ppm TDS, so the 2,000 ppm ofTDS shut down 
trigger is well below the existing variability of the water Cal-Am proposes to access and is therefore chosen as a 
conservative figure for when the monitoring wells may begin to detect an adverse effect. 
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was caused by a source or sources other than the test well, then the Executive Director may allow 
testing to resume. If, however, the Executive Director determines that the increase in TDS was 
caused at least in part by the test well, then Cal-Am may not resume testing until it obtains an 
amendment to this COP. 

This ensures that ifthere is a minor increase in TDS, excluding natural variability, at the inland
most monitoring well on the CEMEX site, then the test well will cease operating, thereby 
preventing the proposed project from adversely affecting wells further inland. So this minor 
allowable increase in TDS will not adversely affect agricultural water use or coastal agriculture 
but will provide an alert for possible increased seawater intrusion in the area. 

As far as the drawdown in water levels, Special Condition 11 requires that if water levels drop 
one foot below a baseline established prior to the commencement of pumping, then the test well 
will be shut down. The baseline will be established by the Hydrogeology Working Group using 
established scientific protocols, laid out in a technical memo submitted by Cal-Am, that take into 
account factors such as changes in barometric pressure, tidal changes, offsite pumping, and 
rainfall events. Once the well is shut down due to the one-foot drop in water level, the 
Hydrogeology Working Group will determine whether the drop in water level was caused by a 
source or sources other than the test well, and it will submit its determination to the Executive 
Director. lfthe Executive Director agrees with the Hydrogeology Working Group that the cause 
of the drop in water level was a source or sources other than the test well, then the Executive 
Director may allow testing to resume. If, however, the Executive Director determines that the 
drop in water level was caused at least in part by the test well, then Cal-Am may not resume 
testing until it obtains an amendment to this COP. 

In order to further protect agricultural interests, Commission staff discussed with Cal-Am the 
potential for monitoring water levels and TDS at the site of the nearest wells currently used to 
support agriculture, as this would provide more direct data about the potential effects of the test 
well on agricultural interests. Cal-Am has informed Commission staff, however, that it does not 
have the permission to collect this data at the privately held wells closest to the project. 

Conclusion 
For the reasons described above, the Commission finds that the proposed project, as conditioned, 
will be carried out in a manner that is supportive of coastal agriculture and is therefore consistent 
with relevant provisions of the LCP. 
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N. ASSESSMENT OF ALTERNATIVES 

Overview 
CEQA Guidelines Section 15126.6 provides direction for the discussion of alternatives to the 
proposed project. This section requires: 

(1) a description of " ... a range of reasonable alternatives to the project, or to the 
location of a project, which would feasibly attain most of the basic objectives of the 
project but would avoid or substantially lessen any of the significant effects of the 
project, and evaluate the comparative merits of the alternatives." [15126.6(a)] 
(2) a setting forth of alternatives that " ... shall be limited to ones that would avoid or 
substantially lessen any of the significant effects of the project. Of those alternatives, the 
[CEQA document] need examine in detail only the ones that the lead agency determined 
could feasibly attain most of the basic objectives of the project. " [15126. 6(/)] 
(3) a discussion of the "no project" alternative, and " ... if the environmentally superior 
alternative is the "no project" alternative, the [CEQA document] shall also identify an 
environmentally superior alternative among the other alternatives. " [ 15126. 6(e )(2) J 
(4) a discussion and analysis of alternative locations " ... that would substantially lessen 
any of the significant effects of the project need to be considered in the [CEQA 
document]." [15126.6(/)(2)(A)] 

In defining feasibility, the Coastal Act, Section 30108, states that: 

"Feasible" means capable of being accomplished in a successful manner within a 
reasonable period of time, taking into account economic, environmental, social, and 
technological factors. 

The CEQA Guidelines at Section 15126.6 also defines the feasibility of alternatives and states: 

Among the factors that may be taken into account when addressing the feasibility of 
alternatives are site suitability, economic viability, availability of infrastructure, general 
plan consistency, other plans or regulatory limitations, jurisdictional boundaries 
(projects with a regionally significant impact should consider the regional context), and 
whether the proponent can reasonably acquire, control or otherwise have access to the 
alternative site. 

Alternative Methods, Alternative Locations, and "No Action" Alternative 
As described above, Cal-Am has recognized the state's preference for using subsurface intakes, 
where feasible, to provide source water for its proposed desalination facility. Those types of 
intakes are generally less environmentally damaging than intakes that draw directly from the 
water column. Consideration of potential alternative locations for this project has therefore been 
focused on sites within the Monterey Bay region where geologic and hydrogeologic 
characteristics are likely to lend themselves to subsurface intake methods. 
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Some of the sites that had been formerly considered for water supply projects, such as the Moss 
Landing Power Plant and the Marina Coast Water District site, are either no longer available or 
have been the subject of regulatory changes that limit their feasibility. For example, the State 
Water Board's 2010 adoption of an Ocean Plan amendment that limits the use of once-through 
cooled power plant intakes reduces the potential that the Moss Landing Power Plant intake could 
provide source water for a desalination facility. Additionally, much of the Monterey Bay 
shoreline that might otherwise be suitable for subsurface intakes is protected as preserves, State 
Parks, or other designations that would limit or prohibit the proposed activities. 

For this proposed project, Cal-Am identified a number of candidate sites between Marina and 
Moss Landing and conducted a hydrogeologic investigation to determine potential alternative 
locations for a subsurface intake. 35 This investigation was the product of the aforementioned 
Settlement Agreement prepared as part of Cal-Am's CPUC project review, and involved 
representatives from several involved parties and stakeholders. 36 The investigation included 
drilling test boreholes at several sites, including the CEMEX site, to determine the suitability of 
subsurface characteristics. The investigation concluded that slant wells would be feasible at the 
CEMEX site and identified a secondary site about eight miles further north near Moss Landing 
that might also be suitable for subsurface intakes. Cal-Am also prepared a biological assessment, 
consulted with state and federal wildlife agencies and other stakeholders, and considered other 
feasibility issues- e.g., availability of electrical service, proximity to acceptable discharge point 
for well water, effects on habitat, access, and other coastal resources- to narrow the set of 
potential sites. As noted above in Section IV .B - Project Background, a site in Moss Landing 
had been dismissed previously due in part to its distance to the Cal-Am service area on the 
Monterey Peninsula and its additional adverse impacts. The recent investigation included a 
single borehole at a site on Potrero Road, near Moss Landing. Data from that borehole identified 
the site as likely suitable for a slant well. Compared to the CEMEX site, the Potrero Road site 
presented higher hydraulic conductivity values but less available aquifer depth and a wider range 
of water quality in the underlying aquifer. The Potrero Road site is also within a parking lot used 
for public access to the Salinas River State Beach, and conducting test well construction and 
operation at this site would result in higher adverse effects on public access and recreation 
compared to the CEMEX site. The Potrero Road site is also closer to the Salinas River National 
Wildlife Refuge, which, along with the Salinas River State Beach, provides important habitat 
areas for the Western snowy plover and the Caspian tern, which could be adversely affected by 
well-related construction and operations. The Potrero Road site is also further from Cal-Am's 
separately proposed desalination facility, and if used as a site for permanent wells would require 
construction of several additional miles of pipeline that would adversely affect areas of sensitive 
habitat and coastal agriculture and would increase adverse impacts on public access to the 
shoreline. 

35 Geosciences Support Services, Inc., Monterey Peninsula Water Supply Project Hydrogeologic Investigation
Technical Memorandum (TMJ), prepared for California American Water I RBF Consulting, July 8, 2014. 

36 The investigation was led by a Hydrogeology Working Group that consisted of representatives from the CPUC's 
CEQA team, Salinas Valley Water Coalition, and Monterey County Farm Bureau. 
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Within the CEMEX site, Cal-Am initially considered a location at the northern end of the sand 
mining facility; however, consultation with state and federal wildlife agencies and others showed 
that locating the test well there would have more significant potential impacts to nearby nesting 
Western snowy plovers, which are listed as federally-endangered. That site was also closer to 
the shoreline than the current site, and would have involved more excavation, required shoreline 
protective devices, and been subject to more erosion and associated coastal hazards. The focus 
then shifted to the current site at the south end of the CEMEX facility, which is within an already 
disturbed area, is further from the shoreline, and involves fewer coastal resource impacts. 

"No Action" Alternative: For at least two reasons, the "no action" alternative is also likely to 
result in greater adverse environmental impacts than the currently proposed project. First, if the 
test slant well is not completed or is delayed, Cal-Am would not have the information needed to 
inform the CPUC's review of the potential full-scale project. A delay in that review would likely 
delay final consideration of the full-scale MPWSP or require significant modifications to that 
proposed project. Either of these options could extend the period of Cal-Am's excessive 
withdrawals from the Carmel River, thereby exacerbating the ongoing adverse effects of those 
withdrawals on fish and habitat in that watershed. 

Not completing or delaying this test slant well could also lead to a reconsideration of what 
project might serve as an expected water supply project for the Monterey Peninsula. At this 
point, the other potential desalination projects in the Monterey Bay area are proposing to use 
open intakes, which are expected to result in greater adverse effects to marine life and coastal 
waters than the MPWSP. Those other projects are also not as far along in the review and 
permitting process as the MPWSP. Similar to the above, delays or reconsideration due to this 
option would also extend the adverse effects occurring on the Carmel River. 

Conclusion 
Thus, the Commission finds that the test well is necessary to assess whether a subsurface intake 
is a feasible source of water for Cal-Am's proposed desalination facility and that the proposed 
location for the test well is the environmentally preferred alternative. 
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P. COASTAL-DEPENDENT FACILITY 

The City's LCP includes numerous policies identifying coastal-dependent industrial uses as 
priority uses. 

LCLUP Policy 41: 

To give priority to Coastal-dependent development on or near the shoreline and ensure 
that environmental effects are mitigated to the greatest extent feasible. 

LCLUP Geotechnical Policies, Policy 1 (first bullet) 

Structural development shall not be allowed on the ocean-side of the dunes, in the area 
subject to wave erosion in the next 50 years, or in the tsunami run-up zone. The only 
exception to this would be essential support facilities to a coastally-dependent industry, 
and in these areas the city will not undertake liability for property damage due to 
hazards. 

The project is proposed on property designated as "Coastal Conservation and Development," a 
designation that prioritizes coastal-dependent industrial uses. 

LCLUP Coastal Conservation and Development Uses, Policy 2 (second bullet) 

Coastal Conservation and Development uses shall be allowed on the west side of Dunes 
Drive. These activities shall include, but not be limited to, marine agriculture 
(Mariculture); off-shore and surf-zone sand mining, and other commercial activities 
dependent for economic survival on proximity to the ocean, salt water or other elements 
available in this particular environment. Development in this area will be allowed in 
already disturbed areas. 

Uses allowed in areas designated Coastal Conservation and Development include (LCLUP p. 
41): 

such uses as are dependent upon salt water, the unique coastal-marine environment 
found in Marina, and/or on resources present only in this portion of Marina's Coastal 
Zone. Development shall be sited in already disturbed areas. Access roadways shall be 
kept to the minimum necessary to serve the proposed development and buildings shall be 
designed and sited to preserve sensitive habitats and views of the coastal dunes. 

The IP, in its regulations for Coastal Conservation and Development Districts, includes similar 
standards for allowed uses in this district. They include: 

Coastal research and educational uses; developed public access and other coastally 
dependent recreation uses; coastal dependent industrial uses including but not limited to 
marine agriculture (mariculture), dredge pond, surf zone and offshore sand extraction; 
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The LCLUP's policies relating to the North of Reservation Road Planning Area identify 
appropriate uses within the high Flandrian dune area, in which this project is proposed, to 
include "activities specifically dependent upon proximity to the ocean." LCLUP p. 37. It further 
states that the uses allowed in Coastal Conservation and Development districts are consistent 
with numerous Coastal Act policies, including section 30260. LCLUP p. 38, 44. 

Coastal Act Section 30260 states: 

Coastal-dependent industrial facilities shall be encouraged to locate or expand within 
existing sites and shall be permitted reasonable long-term growth where consistent with 
this division. However, where new or expanded coastal-dependent industrial facilities 
cannot feasibly be accommodated consistent with other policies of this division, they may 
nonetheless be permitted in accordance with this section and Sections 30261 and 30262 
if (1) alternative locations are infeasible or more environmentally damaging; (2) to do 
otherwise would adversely affect the public welfare; and (3) adverse environmental 
effects are mitigated to the maximum extent feasible. 

Consistency Analysis 
When it certified the City's LCP, the Coastal Commission acknowledged the importance of the 
City's dune ecosystem to provide habitat for rare and endangered species. 37 It nevertheless 
designated the area north of reservation road and west of Dunes Drive as Coastal Conservation 
and Development (CD), in which appropriate uses include "commercial activities dependent for 
economic survival on proximity to the ocean, salt water or other elements only available in this 
particular environment." LCLUP p. 15. The LCP states that this designation is consistent with 
section 30260. LCLUP p. 38, 44. 

Coastal Act Section 30260 provides for special consideration of coastal-dependent industrial 
facilities that may otherwise be found inconsistent with coastal resource protection policies. 
Section 30260 provides for approval of such projects, notwithstanding the project's 
inconsistencies with those other policies, only if: alternative locations are infeasible or more 
environmentally damaging; to do otherwise would adversely affect the public welfare; and as 
long as adverse effects are mitigated to the maximum extent feasible. 

Similarly, the LCP only allows approval of coastal-dependent industrial uses in dune habitat if 
they are appropriately sited in the most disturbed areas and the adverse impacts of the 
development are mitigated. 38 Thus, the Commission interprets these LCP provisions consistently 
with Section 30260 to determine if the proposed project is approvable, despite its inconsistency 
with the habitat protection policies ofthe LCP. 39 

37 See, for example, Natural Habitats map, LCLUP p. 72, Disturbed Vegetation map, LCLUP p. 71, Potential 
Wildlife Habitats map, LCLUP p. 75, Discussion of dune habitat north ofReservation Road, LCLUP pp. 74-76, 
Habitat Protection Policies, LCLUP pp. 9-10. 

38 For example, LCLUP Uses allowed in the CD District, Policy 2, p. 41, LCLUP Habitat Protection Policy 1, 
LCLIP Regulations for CD Districts section b(2)(b ). 

39 McAllister v. California Coastal Commission, (2009) 169 Cai.App.4th 912, 931. 
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Coastal-Dependent Industrial Facility: The initial question is whether the proposed project is a 
coastal-dependent industrial facility, such that it is an allowed use in the CD district and subject 
to 30260 and LCP provisions for coastal-dependent industrial uses. The LCP does not define the 
term coastal-dependent development, but the Coastal Act does. Coastal Act Section 30101 
states: 

Coastal-dependent development or use "means any development or use which requires a 
site on, or adjacent to, the sea to be able to function at all. " 

The proposed test slant well is dependent on accessing seawater from beneath the Monterey Bay 
seafloor. Because slant wells are limited to no more than a few hundred feet in length, the well 
must be located on or adjacent to the sea in order to function and is therefore coastal-dependent. 
The test well is also considered a type of industrial facility. It falls within the standard definition 
of "industry" and "primary industry" because it involves the processing of raw materials, in this 
case water. 40 The purpose of the test well is to provide data regarding the environmental effects 
of withdrawing water at this location and that will enable Cal-Am to determine whether this site 
can be used to produce water for a full scale desalination facility that would provide water to 
consumers. It will be built within an active industrial site using similar equipment and methods 
as are currently occurring at the site. It falls within at least one category of the North American 
Industry Classification System ("NAICS")- i.e., NAICS #23711 0: Water and Sewer Line and 
Related Structures Construction. 41 Further, it is being implemented by Cal-Am, an entity that, 
along with being a publicly-regulated utility, is considered part of the water and wastewater 
industry. In addition, the Commission has previously recognized that public utilities conduct 
industrial activities -for example, in its 2013 certification of Santa Barbara County Local 
Coastal Program Amendment No. LCP-4-STB-13-0215-2 allowing natural gas exploration and 
production only by public utilities. 

Application of Tests for Approval of Coastal-Dependent Industrial Facilities: Because the 
test slant well is a coastal-dependent industrial facility, and the LCP finds that the designation of 
dune areas as appropriate for coastal-dependent industrial uses is consistent with section 30260, 
the Commission may apply the LCP policies consistently with section 30260 to approve a project 
despite an inconsistency with other LCP policies. 

• Test 1 -Alternative Locations are Infeasible or More Environmentally Damaging 
and Development is Limited to Already-Disturbed Areas: Section 30260's first test 
and LIP CD policy (b )(2)( c) require an assessment of alternative locations. 42 Section N 

40 The Oxford American English Dictionary, for example, defines "industry" as "economic activity concerned with 
the processing of raw materials and manufacturing of goods in factories," and defines "primary industry" as 
"industry, such as mining, agriculture, or forestry, that is concerned with obtaining or providing natural raw 
materials for conversion into commodities and products for the consumer. 

41 NAICS was formerly the Standard Industrial Classification, or SIC system. Both systems have been used by U.S. 
EPA, the State and Regional Water Boards, and others to categorize various industrial activities. 

42 By requiring findings that development in CD Districts is limited to already-disturbed areas, the LCP ensures that 
projects can only be allowed in environmentally preferable alternative locations. 
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of these Findings provides a more comprehensive assessment of alternatives, including an 
assessment of alternative locations. Applying those Findings to this first test of Section 
30260 shows that other locations are infeasible or more environmentally damaging than 
the currently proposed location. The applicant has sited the project in areas that have 
been subject to continual disturbance by sand mining operations for at least several 
decades. Development associated with the proposed project is strictly limited to already
disturbed areas, consistent with the LIP and LCLUP Habitat Protection Policy 2. The 
Commission therefore finds that the proposed project meets the first test of Section 30260 
and the applicable LCP policies. 

• Test 2- To not permit the development would adversely affect public welfare: 
Section 30260's second test provides that coastal-dependent industrial development may 
be permitted if to do otherwise would adversely affect the public welfare. Determining 
the public welfare considerations for the proposed project includes several benefits and 
concerns. 

As noted above, since 1995, Cal-Am and other entities in the Monterey Peninsula area 
have been seeking a water supply to replace that obtained from the Carmel River. Cal
Am is under an Order from the State Water Board that imposes a schedule for reducing 
its water withdrawals from the Carmel River by about two-thirds by 2016. The water to 
be replaced has represented up to about 75% of the water used on the Peninsula in Cal
Am's service area. The required reductions are meant to benefit the Carmel River 
watershed, particularly the federally-listed Central Coast steelhead. 

This proposed test well and its potential follow-up MPWSP represent the culmination of 
almost two decades of multiple public agencies and area stakeholders seeking alternative 
water sources to facilitate the required reductions. As noted above, the test well was 
identified within the Settlement Agreement negotiated as part of the CPUC's review 
process, in which area stakeholders recognized the need for the hydrogeologic data to be 
obtained from the test. Those stakeholders represent a wide range of public interests 
whose welfare relies on the Monterey Peninsula having a water supply to replace the 
Carmel River overdrafts. The pumping and water quality testing to be conducted during 
the slant well test is necessary to inform the design of a potential full-scale facility. Other 
actions, such as drilling additional boreholes or conducting additional modeling, would 
not be sufficient to characterize the site and its potential to provide source water. 

Based on the above, the Commission finds that not permitting the proposed project would 
adversely affect the public welfare, and that the project therefore meets the second test of 
Section 30260. 

• Test 3- Adverse environmental effects are mitigated to the maximum extent feasible: 
The third test of Section 30260 and LCLUP Habitat Protection Policy 1 require that the 
proposed project's adverse environmental effects be fully mitigated. With the exception of 
habitat protection, the special conditions required to ensure that the impacts of this project 
are fully mitigated are discussed and imposed in the section analyzing that resource. 
Because the proposed project was found to be inconsistent with the LCP's habitat 
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protection policies, mitigation for the impacts of the project on habitat was not discussed in 
that section of this report. As a result, in order to meet this final test and to determine 
whether this coastal-dependent industrial project can be approved, the Commission must 
find that the biological impacts of this project will be fully mitigated. 

Based on site-specific biological studies, Cal-Am and City staff developed a number of 
mitigation measures meant to avoid and minimize potential impacts to these coastal 
resources. Cal-Am has incorporated several of these measures as part of its project (see 
Exhibit 5) and the Commission has additionally imposed a number of Special Conditions 
that will add to and modify these measures to ensure any adverse effects are avoided or 
minimized and to allow conformity to relevant LCP provisions to the extent feasible (see 
Special Conditions 12 - 16). These include: 

• Requiring project construction, well pack replacement, and decommissioning to 
occur primarily outside of the Western snowy plover breeding and nesting season, the 
active season for the Smith's blue butterfly, and the blooming period of the Monterey 
spineflower. Any work that occurs during plover breeding and nesting season will be 
subject to surveys, monitoring, noise mitigation, and possible work shutdown should 
active nests be potentially affected by project activities. Specifically, Special 
Condition 14 requires an approved biologist(s) to identify any active nest of any 
federally or state-listed threatened or endangered species, species of special concern, 
or any species of raptor or heron within 300 feet of construction activities (500 feet 
for raptors). This condition empowers the approved biologist(s) to ensure that 
construction activities are conducted in such manner that nesting birds are not 
disturbed. At a minimum, construction noise levels at any of these protected nests 
must be at or below a peak level of65 dB. lfthis noise threshold cannot be met, 
construction activities are prohibited. 

• Requiring a pre-construction survey to identify protected species that may be present 
at or near project work areas, and requiring measures to avoid or minimize effects on 
those species. The surveys are intended to identify and avoid potential impacts to 
sensitive animal and plant species at and near the site, including the Monterey 
spineflower, Western snowy plover, Coast homed lizard, legless lizard, and others. 43 

• Requiring a number of Best Management Practices during construction activities, 
such as providing training to on-site personnel, controlling noise, trash, and lighting 
at the site, and others 

• Requiring preparation and implementation of a Hazardous Spill Management Plan to 
minimize the risks of spills and to properly respond to spills should they occur. 

• Requiring preparation and implementation of a site restoration plan that is consistent 
with the detailed provisions developed by the City for such plans (see Exhibit 13 -
City of Marina Municipal Code Section 17.41.1 00, Requirements for Habitat 
Restoration). 

• Requiring project activities avoid adverse impacts to sensitive species that exist in the 
project area at the time of project activities. For sensitive species present in the 

43 See Zander Associates, Biological Resources Assessment MPWSP Temporary Slant Test Well Project, October 
2013. 
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project area that are not within the breeding and nesting season and that do not 
exhibit reproductive behavior, Special Condition 14 requires project activities to 
avoid adverse impacts to such resources. It requires the approved biologist(s) to 
either salvage and relocate such species by hand to safe locations elsewhere along the 
project reach or to implement a resource avoidance program that will ensure no 
adverse impacts to the resource. 

• Requiring proper storage and removal of construction equipment if Cal-Am must 
cease construction activities either due to the requirements of Special Condition 14 to 
protect sensitive species or if Cal-Am does not obtain landowner approval from the 
State Lands Commission prior to the time that it must drill beneath state tidelands. 

• Requiring training of construction personnel by a qualified biologist to ensure that 
they can identify species of special concern, such as western snowy plovers and the 
California legless lizard so that construction activities will avoid disturbance of these 
and other sensitive species. 

With Cal-Am's mitigation measures and with the imposition ofthe Commission's Special 
Conditions, the Commission finds that the project meets the third test of Section 30260. 

Conclusion 
The Commission finds that the proposed project meets all of the tests of section 30260 and the 
parallel LCP policies. It therefore exercises its discretion to approve this coastal-dependent 
industrial project, despite its inconsistency with the LCP's habitat protection policy prohibiting 
non-resource dependent development in primary habitat. 
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0. CUMULATIVE IMPACTS 

Applicable Policies 
Based on the above analysis, the Commission finds that as conditioned herein the proposed 
project is consistent with the City's LCP and the relevant Coastal Act policies. It nevertheless 
considers whether the project could have a considerable cumulative adverse effect on the 
environment, after taking into account past and probable future projects in the area. 

Coastal Act Section 30105.5 states: 

"Cumulatively" or "cumulative effect" means the incremental effects of an individual 
project shall be reviewed in connection with the effects of past projects, the effects of 
other current projects, and the effects of probable future projects. 

CEQA Guidelines Section 15355 states: 

"Cumulative impacts" refer to two or more individual effects which, when considered 
together, are considerable or which compound or increase other environmental impacts. 

Analysis 
The past and current projects in the project vicinity are the sand mining activities that have been 
ongoing at varying degrees of intensity since 1906 and the sewer outfall constructed just adjacent 
to and downcoast of the proposed test well project. The purpose of the proposed test well is to 
provide data that will allow Cal-Am and the California Public Utilities Commission (CPU C) to 
evaluate not only whether a well for a desalination facility is viable in the proposed location of 
the test well but to assess the potential adverse environmental effects of withdrawing water from 
this location for a full-scale desalination facility. A possible future project in the project vicinity 
is therefore a desalination facility. 

Cal-Am has submitted an application for this desalination facility to the CPUC, which is in the 
process of preparing an EIR for that facility. Thus, at this stage, there is uncertainty about the 
potential adverse effects of the proposed desalination facility since some of the information 
needed to assess those impacts will only be available after the proposed test well project has 
operated for the planned two year test period. Nevertheless, the Commission must consider the 
interaction between the proposed project and the future desalination facility for potential impacts 
of which it is aware, which include additional adverse impacts to sand dune habitat, and potential 
coastal agricultural impacts. 

Dune Habitat Impacts: If the proposed desalination facility withdraws water from the site of 
the test well, Cal-Am expects to construct several additional subsurface slant wells and pipelines 
to convey the source water from these wells to the facility, which is currently proposed to be 
several miles inland and outside of the coastal zone. It is likely that several wells would share a 
single wellhead and that all wells would share a single delivery pipeline to the facility. The 
precise location of these additional wells cannot be determined until the results of the test well 
are available, but the location of the test well could become permanent, rather than temporary, so 
the loss of dune habitat covered by the current test wellhead would be permanent. In a worst 
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case scenario, if the full desalination plant drew all of its source water from within the vicinity of 
this test well, then the permanent dune habitat impacts would likely be approximately several 
thousand square feet from the wells and pipelines, with up to about five acres of additional 
temporary construction impacts. This estimate is based on assuming that there would need to be 
three to four similar 0.75 acre project footprint areas similar to the current project footprint, and 
additional areas needed to install the pipeline, although these figures will be assessed more 
accurately in the CPUC EIR being prepared for the full desalination facility. 

The potential "cumulative" effect of the test well on dune habitat in this scenario is therefore 
about five acres of temporary impacts plus the future permanent loss of about one acre of dune 
habitat, on top of the existing impacts to about 120 acres of dune habitat caused by the current 
CEMEX operations and the existing outfall. The expected cumulative habitat loss of all of these 
projects together is therefore about 121 acres, with five acres of temporary impacts, within the 
approximately 400 acre CEMEX site. Much of this site is not currently being used by CEMEX 
for its sand mining operations but it is significantly degraded due to previous sand mining 
operations. As a result, there are opportunities for on-site restoration or habitat creation that 
could provide appropriate mitigation for the one acre of permanent dune habitat impacts and five 
acres of temporary impacts estimated to be caused by the test well and the potential future 
facility combined. While these potential impacts and mitigation will be assessed in the EIR for 
the desalination facility, the information available to the Commission at this time suggests that 
any cumulative adverse habitat impacts caused by the test well and the desalination facility, in 
combination with past impacts, can be mitigated to be less than significant. 

Coastal Agriculture Impacts: At least one of the opponents of the test well project raises 
concerns that the test well and any full scale desalination facility using the test well as a source 
water well will have significant adverse environmental impacts on coastal agriculture, 
particularly on the quantity and quality of water available to neighboring agricultural interests. 44 

They assert that the aquifer underlying their property is already subject to seawater intrusion and 
that the test well will exacerbate this effect. 

As described more completely in Section IV.A ofthe above findings, one ofthe purposes ofthe 
test well is to evaluate this exact issue. By operating the test well, Cal-Am will be able to test its 
models to better determine the degree to which drawing water from an offshore extension of the 
underlying aquifers will affect inland areas of aquifer. The data gathered through operation of 
the test well will provide data the CPUC will consider in its evaluation of the full desalination 
facility. 

In order to address these concerns, Special Condition 11 requires Cal-Am to monitor both the 
quantity and quality of water in areas that may be affected by operation of its test well. If these 
monitoring wells show a reduction in water quantity of one foot above natural fluctuations or a 
minor increase in salinity, Cal-Am is required to stop its test well operations. The test well is 
therefore designed and conditioned to ensure that it will have no significant adverse 
environmental effect on water quantity or quality in the area surrounding the test project. 

44 See, for example, the October 29, 2014letter from William Parkin on behalf of AgLand Trust. 
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In addition, the data produced through operation of the test well will allow the CPUC in its EIR 
to evaluate the potential adverse effects of converting this test well into a source water well for 
the full desalination facility. If the data produced by the test well demonstrate that conversion of 
the test well to a permanent well will have an adverse effect on the environment, then the CPUC 
will evaluate these potential effects in its EIR. Should the CPUC, or any other entity that must 
provide a permit or approval for the full desalination facility, find that the test well is not an 
appropriate location for a source water well, then Cal-Am is required to remove the test well and 
restore the area. Special Condition 17 ensures that the funds needed to remove and restore the 
test well are available prior to commencement of construction of the test well, so there are 
additional assurances in this CDP that the location of the test well will not prejudice the ability to 
fully evaluate the potential adverse environmental effects of a full-scale desalination facility. 

Conclusion 
When considered against past, current and potential future projects at the CEMEX sand mining 
site, the proposed test well is not anticipated to have a cumulative adverse impact. The 
temporary construction impacts on dune habitat as well as permanent estimated habitat loss 
caused by the test well, if it becomes permanent, and the future permanent losses due to the full 
desalination facility are anticipated to be able to be mitigated through on-site habitat restoration 
and creation so that their effects are less than significant. 

The test well is conditioned to ensure that it is shut down if adverse effects to water quality and 
availability are detected at any of its monitoring wells, thereby ensuring that the well itself will 
not have adverse effects on coastal agriculture. The data produced by the test well is necessary 
to evaluate the potential adverse impacts of the full desalination facility, so the test well is 
expected to allow a more complete evaluation of that proposed project to ensure that it will not 
have adverse impacts on water available for coastal agriculture either. Thus, at this time there is 
no basis for determining that the test well, together with a future desalination facility, will 
cumulatively create adverse impacts to water quality or quantity available for coastal agriculture. 

Finally, the test well is conditioned to require, prior to commencement of construction, that the 
funds estimated to remove and restore the test well are available through a bond or equivalent 
surety. This ensures that if the test well is not needed as a source water well for a future 
desalination facility for any reason, the funds are available for removal of the test well and 
restoration of the site. Accordingly, approval of this test well will not prejudice the ability of the 
CPUC or any other entity to fully evaluate alternative locations for potential source water wells 
for the proposed desalination facility, as the cost for removal of this facility will be guaranteed 
from the start of construction. 
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V. CALIFORNIA ENVIRONMENTAL QUALITY ACT 

Section 13096(a) of the Commission's administrative regulations requires Commission approval 
of coastal development permit applications to be supported by a finding showing the application, 
as conditioned by any conditions of approval, to be consistent with any applicable requirements 
ofthe California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) ofCEQA 
prohibits a proposed development from being approved if there are feasible alternatives or 
feasible mitigation measures available which will substantially lessen any significant adverse 
effect which the activity may have on the environment. 

Because the proposed project has the potential to result in significant adverse environmental 
impacts, the Commission has identified and adopted seventeen special conditions necessary to 
avoid, minimize, or mitigate these impacts. With the inclusion of these special conditions, the 
Commission finds that, within the meaning of the California Environmental Quality Act of 1970, 
there are no further feasible alternatives or feasible mitigation measures available which will 
substantially lessen any significant adverse effect which the proposed project may have on the 
environment. Therefore, the proposed project, as conditioned, has been adequately mitigated and 
is determined to be consistent with CEQA. 
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Figure 1. Project Vicinity Map 

Attachment 11, pg. 14 
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Figure 2. Project Location Map 

Attachment i 1, pg. 15 
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Table 1. Propo$ed Water Quality Analytical Suite 

Monterey Bay National Marine Sanctuary 
Cal Am Slant Test Well Project 
Environmental Assessment 

June 2014 
Page 22 
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Each monitoring well cluster wo~ld include two or three individual monitoring wells, 
inclnding two wells at different depths into the targeted Dune Sand and 180-FTE 
Aquifers. If a third monitoring well is included in a cluster, it would be drilled into the 
400-Foot Aquifer, to evaluate the response of that aquifer to slant test well pumping. One 
of the monitoring well clusters would be located in the immediate vicinity of the slant test 
well insertion point and wellhead vmdt, and the others would be located further inland, 
either within the existing graded CEMEX access road or the disturbed area at the east end 
of the project area. As proposed, the monitoring well clusters would be decommissioned 
upon project completion consistent with DWR regulations. 

Outfall Connection 
! 

The water pumped from the aquifers would be discharged into MBNMS waters via an 
existing ocean outfall pipeline u~ed by the MRWPCA for treated wastewater disposal. 
The existing outfall pipeline is buried as it crosses the CEMEX property generally south 
of the access road (refer to Figur~ 3, which shows the 20-foot wide 011tfall easement). A 
12-inch diameter discharge pipe would extend approximately 250 feet from the wellhead 
vault to an existing junction structure located on the MRWPCA outfall in the foredune 
area of the project site. The disciharge pipe would be constructed approximately 3 feet 
below grade and would connect to the pressure lid on the junction structure, which is also 
currently below surface. 

Monterey Bay N(tfional Marine Sanctuary 
Cal Am Slant Test Well Project 
Environmental Assessment 

004212 

June 2014 
Page 23 
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Mitigation 
Measure 

California American Water Slant Test Well Project 

Mitigation Monitoring and Reporting Plan (includes Errata) 

Requirements of Measure 
Compliance 

Method 

Aesthetic Resources 

AES/mm-1 

Page 1 

Prior to issuance of a grading permit, a lighting plan shall be submitted to the City 
of Marina Planning Services Division for review and approval. The lighting plan 
shall be prepared by a qualified engineer and shall address any lighting proposed 
for the slant test well project. The lighting plan shall be prepared using guidance 
and best practices, as applicable and feasible. The lighting plan shall address all 
aspects of any new sources of lighting associated with the slant test well project, 
including but not limited to light towers, parking lots and pathway lighting, 
construction equipment, and safety lighting. The lighting plan shall also consider 
effects on wildlife in the surrounding area. The lighting plan shall include the 
following in conjunction with other measures as determined by the illumination 
engineer: 

a. The point source of all exterior lighting shall be shielded from off-site 
views towards ocean side or identified habitat. 

b. Light trespass from exterior lights shall be minimized by directing light 
downward and utilizing cut-off fixtures or shields. 

c. Lumination from exterior lights shall be the lowest level allowed by public 
safety standards. 

d. Any required lighting poles shall be colored dark to reduce reflectivity. 

The requirements of the lighting plan are not applicable to existing light sources at 
the project site associated with ongoing CEMEX mining activities and facilities. 

Approval of 
Plan 

Periodic Site 
Inspections 

Verification 
Timing 

Prior to Issuance 
of Permits 

Throughout 
Construction and 
Decommissioning 

Activities 

Responsible 
Party 

City 

City 
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Air Quality 

AO/mm-1 

Page 2 

Requirements of Measure 

Prior to issuance of a grading permit, the following Best Management Practices 
and standard mitigation measures for reducing fugitive dust emissions shall be 
noted on project grading plans. All measures shall be adhered to during all project 
construction and decommissioning activities. 

a. Reduce the amount of disturbed area where possible. 

b. Water all sand/dirt stockpiles at least twice daily. Increased watering 
frequency may be required when wind speeds exceed 15 mph. 

c. Vehicle speed for all construction vehicles shall not exceed 15 mph on 
any unpaved surface at the construction site. 

d. All trucks hauling dirt, sand, soil, or other loose materials shall be covered 
or shall maintain at least 2 feet of freeboard (minimum vertical distance 
between top of load and top of trailer). 

e. Plant appropriate vegetative ground cover in disturbed areas that are 
planned for habitat restoration as soon as possible. 

f. Cover inactive storage piles with methods approved in advance by U.S. 
Fish and Wildlife Service a'nd California Department of Fish and Wildlife. 

g. Not necessary due to nature of site and activity, i.e. sand only.Sweep 
streets if visible soil material is carried out from the construction site. 

h. [Not necessary. Project site is an active surface sand mining site with far 
more disturbance than project and in remote location.] 

Compliance 
Method 

Review of 
Project Plans 

Periodic Site 
Inspections 

Verification 
Timing 

Prior to Issuance 
of Permits 

Throughout 
Construction and 
Decommissioning 

Activities 

Responsible 
Party 

City 

City 
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Mitigation 
Measure 

AO/mm-2 

Requirements of Measure 

Prior to issuance of a grading permit, the following Best Management Practices 
and standard mitigation measures for reducing nitrogen oxides (NOx), reactive 
organic gases (ROG) and diesel particulate matter (DPM) emissions from 
construction equipment shall be noted on project grading plans. All measures 
shall be adhered to during all project construction and decommissioning activities. 

a. Maintain all construction equipment in proper tune according to 
manufacturer's specifications. 

b. Diesel powered equipment shall be replaced by electric equipment 
whenever feasible to reduce NOx emissions. 

c. Diesel-powered equipment shall be replaced by gasoline-powered 
equipment whenever feasible. 

d. Diesel construction equipment meeting the California Air Resources 
Board (CARB) Tier 1 emission standards for off-road heavy-duty diesel 
engines shall be used. Equipment meeting CARB Tier 2 or higher emission 
standards shall be used to the maximum extent feasible. 

e. Catalytic converters shall be installed on gasoline-powered equipment, if 
feasible. 

f. All on- and off-road diesel equipment shall not idle for more than 5 
minutes. Signs shall be posted in the designated queuing areas and or job 
site to remind drivers and operators of the 5-minute idling limit. 

g. Diesel equipment idling shall not be permitted within 1,000 feet of 
sensitive receptors. 

h. The engine size of construction equipment shall be the minimum 
practical size when feasible. 

i. The number of construction equipment operating simultaneously shall be 
minimized through efficient management practices to ensure that the 
smallest practical number is operating at any one time. 

j. Construction worker trips shall be minimized where practical by 
providing options for carpooling .. Onsite meals 

Biological Resources 

BIO/mm-1 

Page 3 

Prior to construction, the applicant shall retain a qualified biological monitor(s) 
through or as approved by Point Blue, to ensure compliance with all measures 

Compliance 
Method 

Review of 
Project Plans 

Periodic Site 
Inspections 

Approval of 
Biological 

Verification 
Timing 

Prior to Issuance 
of Permits 

Throughout 
Construction and 
Decommissioning 

Activities 

Prior to 
Construction 

Responsible 
Party 

City 

City 

Point Blue 
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Mitigation 
Measure 

BIO/mm-2 

Page 4 

Requirements of Measure 

identified in the project environmental documents and permits. Monitoring shall 
occur throughout the duration of construction and decommissioning activities, or 
as directed by relevant regulatory agencies. Monitoring may be reduced during 
project operation, as determined through consultation with the CCC, USFWS, and 
CDFW. 

A qualified biologist(s) shall conduct preconstruction surveys for special-status 
species as described below. 

a. Because of the dynamic nature of sand dunes and the tendency for 
Monterey spineflower to establish in recently-disturbed areas, surveys 
for Monterey spineflower and buckwheat (host plant for Smith's blue 
butterfly) shall be conducted within all project disturbance areas and 
within 20 feet of project boundaries during the blooming period for the 
spineflower (April-June) in the year prior to construction to identify and 
record the most current known locations of these species in the project 
vicinity. Surveys shall be conducted by a qualified botanist, and shall 
include collection of Global Positioning System (GPS) data points for use 
during flagging of sensitive plant species locations and avoidance buffers 
prior to construction. 

b. A preconstruction survey shall be conducted for special-status species no 
more than 14 days prior to construction. If project construction takes 
place during the avian nesting season (February 151

h through September 
1'1), the survey shall encompass all suitable nesting habitat within 500 
feet of the project. Should active nests be identified, avoidance buffers 
shall be established (250 feet for passerines and up to 500 feet for 
raptors) until a qualified biologist can confirm that nesting activities are 
complete. Variance from the no disturbance buffers may be 
implemented when there is compelling biological or ecological reason to 
do so. Any variance requested by the applicant shall be supported with a 
written statement by a qualified biologist and subject to USFWS and 
CDFW approval. 

c. One to two weeks prior to initiation of construction and 
decommissioning activities, a qualified biologist from Point Blue or in 
consultation with Point Blue, shall field evaluate the nature and extent of 
wintering snowy plover activity in the project area and shall make 

Compliance 
Method 

Monitor 

Verification 
Timing 

Activities 

Responsible 
Party 

Documentation Prior to Biological 
Monitor by Biological Construction and 

Monitor Decommissioning 
Activities 
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Mitigation 
Measure 

BIO/mm-3 

BIO/mm-4 

Page 5 

Requirements of Measure 

avoidance recommendations regarding construction activities to 
minimize disturbance to plovers. The applicant shall comply with all Point 
Blue avoidance recommendations. 

d. Preconstruction surveys shall be conducted by a qualified biologist(s) for 
California legless lizard and coast horned lizard prior to disturbance of 
any suitable habitat. Surveys shall utilize hand search methods in areas of 
disturbance where these species are expected to be found (i.e., under 
shrubs, other vegetation, or debris on sandy soils). Any individuals 
located during the survey shall be safely removed and relocated in 
suitable habitat outside of the proposed disturbance area. 

Prior to construction and decommissioning activities, a qualified biologist shall 
conduct an environmental awareness training for the lead (e.g. foreman, 
supervisor, manager) construction personnel that are on-site during activities, 
which at a minimum shall include: descriptions of the special-status species that 
have potential to occur in the project area; their habitat requirements and life 
histories as they relate to the project; the avoidance, minimization, and mitigation 
measures that will be implemented to avoid impacts to the species and their 
habitats; the regulatory agencies and regulations that manage their protection; 
and, consequences that may result from unauthorized impacts or take of special
status species and their habitats. The training shall include distribution of an 
environmental training brochure, and collection of signatures from all attendees 
acknowledging their participation in the training. Subsequent trainings shall be 
provided by the qualified biologist as needed for additional construction or 
operations workers through the life of the project. 

Prior to construction, a qualified biologist shall coordinate with construction crews 
to identify and mark the boundaries of project disturbance, locations of special
status species and suitable habitat, avoidance areas, and access routes. GPS data 
collected during preconstruction surveys completed in 2012, 2013, and 2014 shall 
be used to flag the known locations of Monterey spineflower and buckwheat for 
avoidance during construction. Avoidance buffers shall be established and flagged 
or fenced as necessary to avoid surface disturbance or vegetation removal. The 
monitoring biologist shall fit the placement of flags and fencing to minimize 
impacts to any sensitive resources. At a minimum, the biologist shall direct the 
placement of highly visible exclusion fencing (snow fence or similar) at the 

Compliance 
Method 

Verification 
Timing 

Responsible 
Party 

Documentation Prior to Biological 
Monitor by Biological Construction and 

Monitor Decommissioning 

Field 
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Activities 

Prior to 
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Monitor 
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Mitigation 
Measure 

BIO/mm-5 

BIO/mm-6 

Page 6 

Requirements of Measure 

following locations: 

a. Around sensitive snowy plover habitat areas that do not require regular 
access; 

b. Areas along the northern edge of the CEMEX access road in the vicinity of 
the settling ponds; and 

c. In between the work area and any identified occurrence of Monterey 
spineflower or buckwheat within 10 feet of the existing access road or 
work area. 

All delineated areas of temporary fencing shall be shown on grading plans and 
shall remain in place and functional throughout the duration of construction and 
decommissioning activities. 

A qualified biologist(s) shall be present during all project construction and 
decommissioning activities on a periodic basis as determined necessary by the 
biologist, and as needed during operational activities as determined in accordance 
with BIO/mm-1, to monitor for special-status species and to limit potential 
impacts to suitable habitat. The biologist(s) shall monitor construction equipment 
access and shall have authority to halt work activities, if the potential for impacts 
to special-status species or habitat is identified, until the issue can be resolved. 
The qualified biologist(s) shall immediately report any observations of special
status species to the project applicant, the Coastal Commission and any additional 
relevant regulatory agencies (CDFW, USFWS), as necessary. 

During the operational phase, a qualified biologist shall consult with Point Blue 
monitors on a weekly basis during the plover nesting season to stay current with 
nesting activity in the vicinity of the slant test well. If active plover nests are 
located within 250 feet of the project or access routes, avoidance buffers shall be 
established to minimize potential disturbance of nesting activity, and the biologist 
shall coordinate with and accompany Cal Am operational staff as necessary during 
the nesting season to guide access and activities to avoid impacts to nesting 
plovers. The biologist shall contact the USFWS and CDFW immediately if a nest is 
found in areas near the wellhead that could be affected by project operations. 
Operations shall be immediately suspended until written authorization to proceed 
is provided by USFWS. 

Compliance 
Method 

Documentation 
by Biological 

Monitor 

Documentation 
by Biological 

Monitor 
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Timing 

Throughout the 
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Mitigation 
Measure 

BIO/mm-7 

BIO/mm-8 

BIO/mm-9 

BIO/mm-10 

BIO/mm-11 

Page 7 

Requirements of Measure 

To ensure Point Blue has adequate staff and funding to complete necessary 
monitoring and coordination throughout development and operation of the slant 
test well project, Cal Am shall provide any necessary funding to Point Blue in an 
amount agreed upon by Point Blue and the applicant. 

All construction and decommissioning activities shall be conducted between 
October 1't and February 28th' unless otherwise authorized by Coastal Commission 
and USFW, in order to be outside of the blooming period for Monterey 
spineflower, the active flight season for adult Smith's blue butterflies and active 
larval stage of the species, and the nesting season for western snowy plover and 
other avian species protected by the Migratory Bird Treaty Act. Construction 
activities shall be restricted to the designated construction areas and CEMEX 
access road. No construction equipment, materials, or activity shall occur outside 
of the specified areas. This measure shall be included on all construction and 
grading plan sets. 

In order to minimize potential for vehicular collision with special-status species, all 
construction, decommissioning, and operational traffic shall maintain speeds of 10 
miles per hour or less on access roads within the CEMEX parcel. All personnel shall 
conduct a visual inspection for special-status species around and under all vehicles 
prior to moving them. This measure shall be included on all construction and 
grading plan sets. 

Noise blankets shall be installed to provide visual and sound attenuation during all 
drilling operations to minimize potential disturbance of wintering western snowy 
plover. This measure shall be included on all construction and grading plan sets. 

Wire excluders or similar anti-perching devices shall be incorporated into the top 
of all aboveground structures (e.g., electrical panel) to deter perching by avian 
predators. This measure shall be included on all construction and grading plan 
sets. 

Compliance 
Method 

Documentation 
by Point Blue 

Field 
Verification 

Field 
Verification 

Field 
Verification 

Field 
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BIO/mm-12 

BIO/mm-13 

BIO/mm-14 

Page 8 

Requirements of Measure 

Construction personnel shall be required to keep all food-related trash items in 
sealed containers and remove them daily to discourage the concentration of 
potential predators in snowy plover habitat. Following construction, all trash and 
construction debris shall be removed from work areas and properly disposed of at 
a certified landfill. All vegetation removed from the construction site shall be 
taken to a certified landfill to prevent the spread of invasive species. This measure 
shall be included on all construction and grading plan sets. 

Prior to issuance of grading permits, the applicant shall develop a Restoration 
Management Plan (Plan) consistent with the requirements of the City of Marina 
LCP. At a minimum, the Plan shall include a description of the following methods 
and metrics: ratios of plants to be replaced based on a minimum replacement of 
3:1, or as otherwise directed by regulatory agencies; areas of habitat to be 
restored, which shall at minimum include all areas of temporary disturbance in 
identified Primary or Secondary Habitat, except for areas actively used by CEMEX 
for mining purposes; timing of restoration activities; monitoring of restoration 
success; and any required reporting to relevant agencies. The Plan shall also 
include all relevant conditions of approval or requirements related to site 
restoration from permits issued by regulatory agencies for the project. The 
applicant shall seek input and/or review of the Plan from relevant regulatory 
agencies prior to finalization, including at a minimum the USFWS, CDFW, and CCC. 
The Plan shall be implemented: 1) during and immediately following construction 
and prior to operation of the test well, and 2} during and immediately following 
decommissioning activities. 

After construction, all disturbed areas shall be restored and revegetated to 
preconstruction contours and conditions to the extent feasible, in accordance 
with the Restoration Management Plan. Following decommissioning of the test 
well, all disturbed areas shall be re-contoured and revegetated as determined 
necessary and in coordination with applicable agencies and representatives of 
Point Blue to ensure that the optimum ground configuration is obtained for 
potential nesting plovers and other special-status species that may occur in the 
area. 
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BIO/mm-15 To ensure that restoration efforts are successful and unanticipated events are 
expeditiously managed, restored areas shall be monitored following planting and 
during operation of the test well and for 5 years following planting and 
decommissioning of the test well. This applies only if actual replanting are 
performed. [Dunes are disturbed active surface mining area, restoring to a level 
of adjacent dunes undisturbed dunes is not practical and the revegetation in this 
area is not applicable until Cemex ceases operation in this area.] 

BIO/mm-16 During construction and decommissioning activities, the biological monitor(s) shall 
ensure that the spread or introduction of invasive plant species is avoided to the 
maximum extent possible through the following measures, which shall be 
included in all construction and grading plan sets: 

a. When practicable, invasive exotic plants in the project area shall be 
removed and properly disposed of at a certified landfill. 

b. The use of imported soils for fill shall be limited to the greatest extent 
feasible. Soils currently existing on-site shall be used for fill material to 
the extent feasible. If the use of imported fill material is necessary, the 
imported material must be obtained from a source that is known to be 
free of invasive plant species, or the material must consist of purchased 
clean material. 

c. The Restoration Management Plan shall include an invasive species 
control program to be implemented throughout the duration of the 
project and shall emphasize the use of native species expected to occur 
in the area. 

BIO/mm-17 Prior to operation of the test well and any discharge of pumped test water into 
the Pacific Ocean, the project applicant shall provide the Coastal Commission with 
a valid NPDES permit or other RWQCB approval for the proposed slant test well 
discharge. The NPDES permit or approval shall incorporate all relevant standards 
of the California Ocean Plan. 

BIO/mm-18 Prior to issuance of grading permits, the applicant shall submit a grading plan 
identifying all stockpile and staging areas. Stockpiles and staging areas shall not be 
placed in areas that have potential to experience significant runoff during the 
rainy season. All project-related spills of hazardous materials within or adjacent to 

Page 9 
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project sites shall be cleaned up immediately. Spill prevention and cleanup 
materials shall be on-site at all times during construction. Cleaning and refueling 
of equipment and vehicles shall occur only within designated staging areas. The 
staging areas shall conform to standard Best Management Practices (BMPs) 
applicable and feasible to attaining zero discharge of storm water runoff. No 
maintenance, cleaning or fueling of equipment shall occur within Primary or 
Secondary Habitat areas, or within 50 feet of such areas. At a minimum, all 
equipment and vehicles shall be checked and maintained on a daily basis to 
ensure proper operation and to avoid potential leaks or spills. The grading plan 
shall be subject to review and approval by the City of Marina. 

Cultural Resources 

CR/mm-1 

CR/mm-2 

Page 10 

The project shall be redesigned to avoid significant adverse effects to historic 
resources; in particular, direct impacts to the Lapis Siding that is identified as a 
contributor to the Lapis Sand Mining Plant Historic features shall be avoided. 
Because the Siding extends through the eastern portion ofthe construction 
footprint, the construction plans shall be redesigned to locate all project 
components and construction activities in adjacent areas that do not contain 
structures associated with the Lapis Sand Mining Plant historic features. 
Avoidance of impacts to historic district contributors in close proximity to 
construction activities shall be accomplished by installing flagging or safety 
fencing around, or covering with plywood, any adjacent buildings or structures 
that are within 5 feet of mechanized equipment. 

A qualified archaeologist that meets the Secretary of the Interior's professional 
qualifications standards in archaeology (National Park Service 1983) shall be 
retained to provide archaeological services for the project. Archaeological services 
for the project shall at minimum include the following: 

a. Prior to initiation of ground-disturbing activities, an archaeological 
monitor working under the direction of the qualified archaeologist shall 
conduct a brief awareness training session for all construction workers 
and supervisory personnel. The training shall explain the importance of 
and legal basis for the protection of significant archaeological resources. 
Each worker should learn the proper procedures to follow in the event 
that cultural resources or human remains/burials are uncovered during 
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Requirements of Measure 

ground-disturbing activities, including those that occur when an 
archaeological monitor is not present. These procedures include work 
curtailment or redirection and the immediate contact of the site 
supervisor and the archaeological monitor. It is recommended that this 
worker education session include visual images or samples of artifacts 
that might be found in the project vicinity, and that the session take 
place on-site immediately prior to the start of ground-disturbing 
activities. 

b. An archaeological monitor working under the direction of the qualified 
archaeologist shall monitor all ground disturbance in areas within 100 
feet of the historic buildings within the eastern portion of the project 
area. These include the Superintendent's Residence, Bunkhouse, 
Garage/Office, Maintenance Shop, and Scale House. The timing and 
duration of the monitoring may be adjusted during project 
implementation by the qualified archaeologist, in consultation with the 
City, whose decision shall be informed by the apparent sensitivity of the 
sediments in the project area once they are exposed. 

c. The project applicant shall coordinate with representatives from the 
Ohlone/Coastanoan-Esselen Nation and Amah Mutsun Tribal Band of 
Mission San Juan Bautista to designate a Native American monitor to be 
present during ground disturbing activities associated with the project. 
Documentation of such coordination shall be provided to MBMNS prior 
to construction activities. The timing and duration of the monitoring may 
be adjusted during project implementation by the qualified 
archaeologist, in consultation with MBNMS, whose decision shall be 
informed by the apparent sensitivity of the sediments in the project area 
once they are exposed. 1 

In the event that archaeological resources (artifacts or features) are exposed 
during ground-disturbing activities, construction activities in the immediate 
vicinity (25 feet) of the discovery shall be halted while the resources are evaluated 
for significance by the qualified archaeologist. Construction activities could 

1 
Added from Environmental Assessment for the California American Water Slant Test Well Project 
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continue in other areas. If the discovery proves to be significant, additional work, 
such as archaeological data recovery or project redesign, may be warranted and 
would be discussed in consultation with the City. 

In the event of inadvertent discovery of human remains, no further disturbance 
shall occur until the County Coroner has made a determination of origin and 
disposition pursuant to Public Resources Code Section 5097.98. The County 
Coroner shall be notified of the find immediately. If the human remains are 
determined to be prehistoric, the coroner will notify the Native American Heritage 
Commission, which will determine and notify a most likely descendant (MLD). The 
MLD shall complete the inspection of the site within 48 hours of notification, and 
may recommend scientific removal and nondestructive analysis of human remains 
and items associated with Native American burials. The California Health and 
Safety Code Section 7050.5 process shall be noted on project grading and 
construction plans and reviewed during the construction worker awareness 
training session. 

Geology and Soils 

GEO/mm-1 The project shall be designed to meet or exceed all applicable requirements of the 
CBC. Design and construction of the project shall meet or exceed all applicable 
feasible conclusions and recommendations in the Geotechnical Investigation for 
the California American Water Temporary Slant Test Well Project, Marina, 
Monterey County, California, dated April 3, 2014 (GeoSoils 2014). 

Hazards and Hazardous Materials 

HAZ/mm-1 

Page 12 

Prior to construction, the applicant shall prepare a Hazardous Material Spill 
Prevention, Control and Countermeasure Plan to minimize the potential for, and 
effects of, spills of hazardous or toxic substances or the inadvertent discovery of 
buried hazardous materials during construction or decommissioning of the 
project. The plan shall be submitted for review and approval by the City, and shall 

Compliance 
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by Qualified 
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Engineering 
Documents 

and 
Construction 
Inspections 

and Testing As 
Required 

Approval of 
Plan 

Verification 
Timing 

Throughout 
Construction and 
Decommissioning 

Activities 

Prior to and 
Throughout 
Construction 

Prior to 
Construction 

Responsible 
Party 

Qualified 
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City 

City 
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Mitigation 
Measure 

HAZ/mm-2 

Requirements of Measure 

include, at minimum, the following: 

a. A description of hazardous materials to be used, storage procedures and 
construction and decommissioning site maintenance and upkeep 
practices; 

b. Identification of a person or persons responsible for monitoring 
implementation of the plan and spill response; 

c. Identification of BMPs to be implemented to ensure minimal impacts to 
the environment occur, including but not limited to the use of 
containment devices for hazardous materials, training of construction 
staff regarding safety practices to reduce the chance for spills or 
accidents, and use of non-toxic substances where feasible; 

d. A description of proper procedures for containing, diverting, isolating, 
and cleaning up spills, hazardous substances and/or soils, in a manner 
that minimizes impacts on sensitive biological resources; 

e. Positive location of any past or current septic systems on the CEMEX 
parcel in the vicinity of construction activities, and a plan for avoiding 
impacts to any known or unknown buried refuse disposallocations; 2 

f. A description of the actions required if a spill or inadvertent discovery 
occurs, including which authorities to contact and proper clean-up 
procedures; and 

g. A requirement that all construction personnel participate in an 
awareness training program conducted by qualified personnel approved 
by the City. The training must include a description of the Hazardous 
Materials Spill Prevention, Control and Countermeasure Plan, the plan's 
requirements for spill prevention, information regarding the importance 
of preventing spills, the appropriate measures to take should a spill or 
inadvertent discovery occur, and identification of the location of all 
clean-up materials and equipment. 

Prior to commencement of construction or decommissioning activities, the 
applicant shall consult with the property owner (CEMEX) regarding construction/ 

2 Added from Environmental Assessment for the California American Water Slant Test Well Project 
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Mitigation 
Measure 

Requirements of Measure 

decommissioning operations and schedule. In coordination, the project applicant 
shall provide advance notice of construction activities and construction shall be 
scheduled to avoid disruption of existing mining activities to the extent feasible. 
Coordination shall include construction and decommissioning phase parking 
needs and the number of on-site construction crewmember vehicles shall not be 
more than can be accommodated within the CEMEX parking area, as determined 
by the property owner. If the on-site parking area is insufficient to accommodate 
project crewmembers, the applicant shall implement carpooling, off-site parking, 
shuttle service to the site, or other similar measures to reduce the number of 
vehicles at the site consistent with property owner approval. If construction 
activities within the CEMEX access road would conflict with CEMEX operations, 
such construction shall be conducted during non-operational mining periods (i.e., 
nighttime or weekends). Construction activities shall be conducted to avoid any 
need for the grading of any new access roads for use by CEMEX. 

Hydrology and Water Quality 

HYD/mm-1 

Page 14 

Prior to construction, the applicant shall prepare a groundwater monitoring plan 
for City review and approval. The plan shall determine, through preliminary 
monitoring and sampling prior to pumping activities, a baseline condition of 
groundwater levels and quality, including the reasonable range of natural 
fluctuations, in the Dune Sand, 180-FTE, and 400-Foot Aquifers. The effects of 
pumping activities on groundwater levels and quality in the Dune Sand, 180-FTE, 
and 400-Foot Aquifers shall be monitored throughout the duration of pumping 
activities. Monitoring activities shall be conducted through regular assessment of 
the proposed on-site monitoring wells, as well as through additional coordination 
with surrounding well owners, including CEMEX and adjacent agricultural water 
users, to identify changes in off-site water levels to the maximum extent feasible. 

A drawdown of 1 foot above natural fluctuations on groundwater levels 
shall be considered a significant adverse effect on water supply. If pumping 
activities reflect a drawdown of 1 foot or greater on any adjacent well, 
compensatory mitigation shall be required. Feasible mitigation shall include 
consultation with the affected water user and implementation of compensatory 
mitigation measures, including monetary compensation (i.e., for increased 
pumping costs or for upgraded wells), or provision of replacement water from 

Compliance 
Method 

Approval of 
Plan 

Verification 
Timing 

Decommissioning 
Activities 

Prior to 
Construction 

Responsible 
Party 

Monterey 
County Water 

Resources 
Agency 
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Requirements of Measure 

Compliance Verification Responsible 
Measure Method Timing Party 

alternative sources. If compensation or other remediation is found to be 
unfeasible, pumping activities shall be adjusted so that no more than 1 foot of 
drawdown on usable water sources would result. 

The plan shall designate a person or persons to monitor implementation 
of the monitoring plan and to order implementation of mitigation if necessary. 
The name and telephone number of the person(s) shall be listed in the monitoring 
plan and provided to the Monterey County Water Resources Agency (MCWRA) 
prior to the start of construction. The plan shall include a requirement for regular 
reporting (no less than annually) on the results of the monitoring activities, and 
the reports shall be submitted to the MCWRAand other relevant regulatory 
agencies. 

HYD/mm-2 Prior to issuance of grading permits, the applicant shall submit an erosion control Approval of Prior to City 
plan for approval by the City Public Works Director. The plan shall be prepared by Plan Construction 
an appropriately certified professional and shall include a schedule for the 
completion of erosion- and sediment-control structures, which ensures that all 
such erosion-control structures are in place by mid-November of the year that 
construction begins. The plan shall identify standard Best Management Practices 
to be implemented to address both temporary and permanent measures to 
control erosion and reduce sedimentation. Site monitoring by the applicant's 
erosion-control specialist shall be undertaken and a follow-up report shall be 
prepared that documents the progress and/or completion of required erosion-
control measures both during and after construction and decommissioning 
activities. No synthetic plastic mesh products shall be used in any erosion control 
materials. All plans shall show that sedimentation and erosion control measures 
are installed prior to any other ground disturbing work. 

HYD/mm-3 The slant test well and wellhead vault shall be sited to avoid areas identified in the Review of Prior to Issuance MCWRA 
coastal erosion memorandum prepared by ESA-PWA (March 2014) as subject to Revised of Permits and 
coastal erosion during the duration of the project. The alternative slant test well Development After 
location shall avoid all identified sensitive plant species and shall be limited to the Plans and Field Decommissioning 
graded area ofthe CEMEX access road to the maximum extent feasible. The slant Verification 
test well location shall not encroach north of the graded roadway in closer 
proximity to the CEMEX settling ponds or Canal Flume. If test well is designated to 
be decommissioned because test well is determined to have no future use, the 

Q slant test well and all related infrastructure shall be removed to a depth of no less 
Q 
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Measure Requirements of Measure 

than 40 feet below ground surface to eliminate the possibility for future re
surfacing and exposure of submerged well casing or related project components 
as a result of coastal erosion and shoreline retreat. Removal of the well would 
take place upon decommissioning and/or in segments over time as mutually 
agreed upon by the MRWPCA, Cal Am, the California State Lands Commission, 
CEMEX, and other identified regulatory agencies. If removal to the total required 
depth of 40 feet below ground surface is not completed within 5 years following 
completion of the decommissioning, the applicant shall post a bond with the City 
to ensure future removal measures would be appropriately supported and timed 
to prevent any future resurfacing of the well casing or other project components. 

Utilities and Service Systems 

UTIL/mm-1 

Page 16 

Prior to commencement of construction activities, the applicant shall provide the 
CCC with a copy of a negotiated agreement or memorandum of understanding 
between the applicant and the Monterey Regional Water Pollution Control 
Agency regarding connection and use of the ocean outfall. At minimum, the 
agreement shall include MRWPCA engineering design review, USA North 811 
positive location of the outfall, construction trestle, and any related 
infrastructure, RWQCB approval or permits for discharge of seawater through the 
MRWPCA outfall, and access to flow meter data and alarm system triggers and 
signals. 

Compliance 
Method 

Review of 
Agreement or 
Memorandum 

Verification 
Timing 

Responsible 
Party 

Prior to lss~,tance CCC and RWQCB 
of Perm its 

Construction 
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LEAST-DISI" ... '!RBED DUNE: HABITAT i\.RE:ru3 
(Air Photo Interpretation By CCasta.l 
Cormission Staf.f, October, l9 Bl) 

The Precise location and edges of 
these Least Disturbed Dune Habitat 
Areas shall be determined by ground 
investtgation by a qualified biolo
gist and mapped at the time use is 
proposed • 

~ABITAT AREAS 
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Michael Baker Innovation Done Right...We Make o Difference 

INTERNATIONAL 

' 
LCP Primary ~nd Secondary Habitat Delineation 

The purpose of this Memorandum is to,discuss the delineation of Primary and Secondary Habitat for · 
the Snowy Plover within the area exaJtned by the Habitat Assessment. This delineation supersedes 
that of the habitat delineation in refere ced in the Restoration Management Plan prepared by Zander 
Associates, dated July 2014. This delin ation of Primary and Secondary Habitat stems from a finer 
grained evaluation of habitat quality in t e project area. 

The City of Marina LCP (1982) requires protection and preservation of "primary habitat areas," which 
includes "habitat for all identified plant and animal species which are rare, endangered, threatened, or 
are necessary for survival of an endangered species ... ", "vernal ponds and their associated wetland · 
vegetation ... ", "all native dune vegetation, where such vegetation is extensive enough to perform the 
special role of stabilizing Marina's nat~· ral sand dune formations ... ", and "areas otherwise defined as 
secondary habitat that have an especi lly valuable role in an ecosystem for sensitive plant or animal 
life, as determined by a qualified biolo ist approved by the City." The secondary habitat referred to in 
the LCP is defined as "areas adjacent to primary habitat areas within which development must be sited 
and designed to prevent impacts which would significantly degrade the primary habitat" and includes 
"potential/known localities of rare and endangered plant species, potential wildlife habitats, and any 
areas within 1 oo feet of the landward boundary of a wetland primary habitat area." 

The temporary project footprint lies wholly within the active mining area with much of the area being 
disturbed. The Draft Initial Study and Mitigated Negative Declaration for the project defined Primary 
Habitat as coastal dunes and sandy beach. Upon reexamination, it was noted that areas originally. 
classified as Primary Habitat within the project area were in fact disturbed to a degree that would 
preclude them as Primary Habitat, alte~ing the classification to Secondary Habitat. For instance areas 
south of the Mitigated Well Location previously classified as coastal dunes is in fact a stock pile for 
sand, is periodically graded by Cemex and is largely devoid suitable vegetation. The disturbance of · 
habitat area stems from the operations of the Cemex mining area. The habitat within the Mitigated 
Well Location footprint is within the approved Cemex Restoration Plan. 

Habitat was reevaluated using a combination of site photos from field reconnaissance and from 
satellite imagery. Areas with significant disturbance such as dirt roads, graded surfaces, areas 
disturbed by mining activities, and soils/sand stock piles were reclassified as Secondary Habitat. The 
reclassified habitat is shown in the att~ched Exhibit. As seen in the Exhibit, the area of the Mitigated 
test well footprint is within Secondary. Habitat. Total Primary Habitat area within the Project Area is 
approximately .68 acres and is located t;~n the western most end of the project area. Secondary Habitat 
accounts for the majority of the project Ia rea at 2.01 acres. 

Habitat reclassifications were revieweq by Zander Associated and RBF biologists for concurrence. 
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Attachments: 

Attachment A: Primary and Secondary Ha itat Map 

Attachment B: Historic Aerials of Project Site 

Attachment C: Project Site Photos 

Attachment 0: Existing Biological Conditions Map 

Innovation Done Right...We Make a Difference 
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Cemex Test Slant Well 

Historic Site Aerials 
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View t:>f Cemex Access CRoad and Stockpiling 'facincg West. (Image Date: 
1 013012013) 

JN #llf#l#ll### 

View ofCemex Access Road and StOcl<plling facing East.{lmage Date: 
1 0/30/2013) 

Cemex Test Slant Well 

Site Photos 
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Figur~ 6. Exi~ting Biological Setting 
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Profile 4b. SOUthem Cluster at CEMEX 

Proposed slant we !I alignments are !>hown for reference and 
were developed prior to this study. The slant wen alignrnenh 
were provided by the California American Water Company and 
are included here for reference. 
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1. These envelopes of erosion consider seasonal change> in beach width, localized erosion (rip 
current,), long-:erm erosion, and accelerated eros1on caused by sea level rise. 

Southern Cluster Parameters Notes 

2. The profile >hape is linearly interpolated between the b~thymetry data and the topography data 
(between x =820ft and x = 1480). 

3. This profile is located immediately south of the CEMEX Pacifica Lap:s sand mining plant. No data 
is available to quantify the uncertainty in adjacent beach and dune erosion related to sand 
mining activities. The potential for fluctuations in beach width associated with sand mining were 
rot considered in this analym. 

4. Slant well location and angle arc based on the "Well3 Alignment" and "Well 3 Cross~ Section" 
drawings provided by Geoscience on July 30, 2013. 

5. ThP well input parameters in the table to the right were developed prior to this study and were 
provided by the Califorria American Water. 

Attachment 11. pg, 572 

type of well Production Well Production Well 

inputs 
angle (degrees from horitontal) 15 
IE?ngth (hH>t) 800 

insertion pt elevation (feet NAVO) 22,0 

insertion point Joe (feet, arbitrary) 

arlculations 
mtake elevation (feet NAVD) 
mtake loc {f.,et, arbitrary) 

1670 

·185 
897 

19 
800 

22.0 

1670 

-235 
914 

Sed elevation at intake (ft NAVO) -9 -9 lineorlv interoolat.d btwn batl>v a~d tooo data -9 -9 

176 pth of s.e_dirnent above intake (ft) 176 230 diff<rena: b<twe<n bed an<l intoke<l<votion 

Monterey Pentnsuta Water Supply Pro1ect. 205335.01 

Figure 9. Representative Profile #4b at CEMEX 
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Exhibit 10- City of Marina Municipal Code Section 17.41.100, Requirements for Habitat 
Restoration 

All direct and potential impacts to primary and secondary habitats shall be fully mitigated. 
Appropriate acreage replacement/restoration ratios for any unavoidable direct impacts to 
habitat areas and buffer areas shall be applied to fully protect identified habitat. Habitat 
restoration plans shall be prepared and approved prior to issuance of any grading or building 
permits. 

A. Habitat Restoration Plan Requirement. 
I. All habitat restoration, enhancement, and/or buffering plans shall be prepared by a 
qualified biologist and where appropriate, with the assistance of a qualified hydrologist. 
Plans shall be developed in consultation with the Department of Fish and Game and U.S. 
Fish and Wildlife Service in cases where these agencies have jurisdiction. The plans and 
the work encompassed in the plans shall be authorized by a coastal development permit. 
The permittee shall undertake development in accordance with the approved final plans. 
Any proposed changes to the approved final plans shall be reported to the city. No changes 
to the approved final plans shall occur without a city-approved amendment. 
2. The elements of such a plan shall include, at a minimum: 

a. A detailed site plan of the entire habitat and buffer area with a topographic base 
map; 
b. A baseline ecological assessment of the habitat buffer area, including but not 
limited to, assessment of biological, physical, and chemical criteria for the area; 
c. The goals, objectives, performance standards, and success criteria for the site, 
including specific coverage and health standards for any areas to be planted. At a 
minimum, explicit performance standards for vegetation, hydrology, sedimentation, 
water quality and wildlife, and a clear schedule and procedure for determining 
whether they are met shall be provided. Any such performance standards shall include 
identification of minimum goals for each herbaceous species, by percentage of total 
plantings and by percentage of total cover when defined success criteria are met; and 
specification of the number of years active maintenance and monitoring will continue 
once success criteria are met. All performance standards shall state in quantifiable 
terms the level and extent of the attributes necessary to reach the goals and objectives. 
Sustainability of the attributes shall be a part of every standard. Each performance 
standard shall identifY: (1) the attribute to be achieved; (2) the condition of level that 
defines success; and (3) the period over which success must be sustained. The 
performance standards must be specific to provide for the assessment of habitat 
performance over time through the measurement of habitat attributes and functions 
including, but not limited to, wetland vegetation, hydrology, and wildlife abundance; 
d. The final design, installation, and management methods that will be used to 
ensure the mitigation site achieves the defined goals, objectives and performance 
standards; 
e. Provisions for the full restoration of any impacts that are identifiable as 
temporary necessary to install the restoration or enhancement elements; 
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f Provisions for submittal, within thirty days of completion of initial (and 
subsequent phases, if any) of restoration work, of "as built" plans demonstrating that 
the restoration and enhancement has been established in accordance with the 
approved design and installation methods; 
g. Provisions for a detailed monitoring program to include, at a minimum, 
provisions for assessing the initial biological and ecological status of the site. The 
assessment shall include an analysis of the attributes that will be monitored pursuant 
to the program, with a description of the methods for making that evaluation; 
h. Provisions to ensure that the site will be promptly remediated if monitoring 
results indicate that the site does not meet the goals, objectives and performance 
standards identified in the approved mitigation programs and provisions for such 
remediation. If the final report indicates that the mitigation project has been 
unsuccessful, in part, or in whole, based on the approved performance standards, the 
applicant shall submit a revised or supplemental mitigation program to compensate 
for those portions of the original program that did not meet the approved performance 
standards; 
i. Provisions for submission of annual reports of monitoring results to the city of the 
first five years after all restoration and maintenance activities have concluded 
(including but not limited to watering and weeding, unless weeding is part of an 
ongoing long-term maintenance plan) and periodic monitoring after that time, 
beginning the first year after submission of the "as-built" assessment. Each report 
shall include a "Performance Evaluation" section where information and results from 
the monitoring program are used to evaluate the status of the project in relation to the 
performance standards. (Ord. 2007-11 § 3 (Exh. A (part)), 2007) 
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A·3-MRA-14-0050 and 9-14-1735 

Exhibit 11 

STATEMENT OF RE SONS SUPPORTING THE APPEAL 

Appeal by California-American ~ater Company from the City of Marina Denial of 
Coastal Development Permit 201 -05 for Construction, Temporary Operation, and 

Decommissionng of a Slant Test Well Project 

I. Introduction and Summa 

California-American Water Company(' California American Water") appeals the September 4, 
20 14 decision of the City Council of the\ City of Marina, CA ("City"), denying Coastal 
Development Pennit Application 20 12-~5 ("CDP") for development of a temporary slant test 
well to detennine the feasibility of using subsurface slant wells for production of seawater to a 
proposed desalination facility. Prior to tije City Council's decision, the City Planning 
Commission declined to issue or deny t~e CDP after conducting a public hearing on July I 0, 
2014. . 

This appeal is filed pursuant to Public Resources Code Section 30603(a)(S), which provides that 
the California Coastal Commission ("Cdrnmission") may hear an appeal of a local agency denial 
of a major public works project. The California American Water Slant Test Well Project 
("Project") is a "public works project" because it is a facility for the production of water to be 
owned and operated by a public utility subject to the jurisdiction of the California Public Utilities 
Commission ("CPUC"). Cal. Pub. Res. Gode § 30114. The proposed Project is a "major" public 
works project because, if approved, it wciuld cost more than $100,000 to complete. 14 Cal. Code 
Regs. § 13012. The City notified the Commission of its action on the COP on September 11, 
2014 (see Attachment 3), so this appeal is timely filed. 14 Cal. Code Regs. § 13111 (c), Cal. Pub. 
Res. Code§ 30603(c)(setting ten working day appeal period). 

Pursuant to Section 30603(b)(2), the grounds for an appeal of a denial of a permit for a major 
public works project "shall be limited to an allegation that the development conforms to the 
standards set forth in the certified local c<Dastal program and the public access policies set forth in 
this division." As described in more detail below, the proposed Project fully conforms to the 
standards set forth in the City's certified local coastal program ("LCP") and the public access 
policies of the California Coastal Act (Cal. Pub. Res. Code§§ 30000, et seq., "Coastal Act"). In 
denying the COP, the City did not make any finding that the proposed Project fails to confonn to 
the standards of the LCP or interferes with coastal access. In fact, the City's Planning 
Department Staff ("City Staff') and outside expert consultants found that the proposed Project is 
entirely consistent with the LCP and in no way restricts coastal access. Because the proposed 
Project confonns to the standards of the LCP and the public access policies in the Coastal Act, 
the Commission should grant this appeal and issue the CDP. 

1 
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II. Background 

a, Carmel River and the Monterey Peninsula Water Supply Project 

In April2013, California American Water filed an application with the CPUC for approval ofthe 
Monterey Peninsula Water Supply Proj¢ct ("MPWSP"). If approved, the MPWSP would replace 
a significant portion of the existing public water supply from the Carmel River. Through two 
separate Orders (issued in 1995 and 2009), the State Water Resources Control Board 
("SWRCB") directed California American Water to develop and implement a plan to replace 
more than 70% of the water it historically diverted each year from the Carmel River to serve 
drinking water to customers in its Monterey County servic-e area. One of the primary purposes of 
reducing diversions from the Carmel River is to protect species that are listed as threatened under 
state and federal law, such as the South-Central California Coast Steelhead and the California 
Red-Legged Frog. If approved and constructed, the MPWSP will consist of slant intake wells, 
brackish water pipelines, a desalination plant, product water pipelines, brine disposal facilities, 
and related appurtenant facilities. Detailed background information on the MPWSP is included 
in Attachment 4 at 5-6. The overall MP\VSP will be subject to a separate coastal development 
permit application that California Ameri~an Water plans to submit to the Commission in 2015 
after the CPUC completes and certifies ~n Environmental Impact Report and its own project 
approval. 

b. Subsurface Intake Slant Wells 

In connection with California American Water's application for approval of the MPWSP, a 
diverse set of parties filed a proposed settlement in July 2013 that sets certain technical, 
financial, governance, and other conditions for its completion. A copy of the parties' joint 
motion to approve the settlement agreement and the agreement itself are included together as 
Attachment 4. In addition to California American Water, the parties to the settlement agreement 
are: 

• Citizens for Public Water; 
• City of Pacific Grove; 
• Coalition of Peninsula Businesses; 

County of Monterey; 
CPUC Division of Ratepayer Advocates; 
Landwatch Monterey County; 

• Monterey County Farm Burea:u; 
• Monterey County Water Resources Agency; 

Monterey Peninsula Regional Water Authority; 
Monterey Peninsula Water Management District; 

• Monterey Regional Water Pollution Control Agency; 
Planning and Conservation League Foundation; 

• Salinas Valley Water Coalition; 
• Sierra Club; and 

Surfrider Foundation. 
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Among other things, the settlement identifies the use of subsurface slant wells at the site where 
the proposed Project would be comp\et~d as the preferred alternative for intake of seawater, 
"subject to confirmation of the feasibili~y of this option by the test well results and hydro~ 
geologic studies." Attachment 4 at 41-42 1

• California American Water and the settling parties are 
unified in their goal to complete the proposed slant test well Project to provide information that 
will inform whether it is feasible to use subsurface slant wells as intake sources for the MPWSP. 

Subsurface intake wells, including slantwells, are also the preferred desalination intake 
methodology for multiple state and federal agencies with permitting and/or other regulatory 
authority over the MPWSP. These include the Commission (see Attachment 5 at 13,70-72, 74), 
SWRCB (see Attachment 6 at 4, 6-10, 15, 28), and the National Oceanic and Atmospheric 
Administration, Monterey Bay National Marine Sanctuary ("MBNMS")(see Attachment 7 at 9, 
11 ). In fact, the MBNMS's GUIDELINES _fOR DESALINATION PLANTSJNTHEMO;VTEREYBAY 
NATIONAL MARINE SANCTUARY state clearly and unconditionally that desalination project 
proponents "should investigate the feasibility of using subsurface intakes [including slant wells] 
as an alternative to traditional [i.e., open,ocean] intake methods," and that is precisely the 
purpose of the proposed Project. Attachment 7 at 9. The Commission participated in the NOAA 
Desalination Working Group that was convened to develop an action plan to guide MBNMS's 
approach to desalination facility review and approval. Attachment 7 at 4, 19. Additionally, the 
Department of Water Resources recently: awarded California American Water a $1,000,000 grant 
to partially fund the proposed Project, indicating that it "look(s] forward to working with 
[California American Water] to achieve a successful [slant test well] project in furtherance of 
water desalination as a viable water supply to meet California's needs." See Attachment 8 at 1. 

c. Proposed Project Site 

The parties to the settlement described above also agreed that California American Water should, 
if feasible, locate the slant test well within the active surface mining area of CEMEX, Inc.'s 
("CEMEX's") Lapis Road Facility, which is the location of the proposed Project. Attachment 4 
at 9. The CEMEX Lapis Road Facility h~s been used as an active surface mine for more than a 
century. Attachment ll at 13, 83,408. Based on input from the settling parties and numerous 
state and federal agencies, this location was deemed suitable for a number of reasons, including: 
geologic conditions; proximity to an existing outfall; and proximity to a potential alternative 
energy source (a landfill). Attachment 4 at 42. 

The site was also selected to reduce the pQtential for impacts to environmentally sensitive habitat 
by locating the proposed Project entirely within an active surface mining area. Attachment 4 at 
42. The proposed Project has been specifically located within areas of the parcel that already 
experience heavy levels of disturbance associated with ongoing mining activities and truck 
traffic. The majority of proposed development would occur within and directly adjacent to an 
existing access road that is used by heavy equipment and trucks on a daily basis. The access road 
is unpaved and regularly graded. See Atta~hment 11 at 13, 19~24 (Figures 3- 3e), 26·27, 30-33, 
52-72 for detailed discussion of proposed Project site, identified environmentally sensitive 
habitat, and how the proposed Project is designed to avoid significant impact to such habitat. 

1 All citations to Attachment page numbers refer to the overlay numbers found at the bottom left of each 
corresponding Attachment in red text. 
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CEMEX has agreed to allow California !American Water to file applications for the coastal 
development pennits needed to complete the proposed Project. Attachment 9 at 4-5. 

III. Application for Coastal Development Permit to City of Marina 

On August 23, 2012, California American Water filed an application for the CDP with the City, 
seeking authorization to construct, temporarily operate, then decommission a slant test well and 
related monitoring wells and infrastructure. The purpose of the proposed Project is to gather 
technical data related to the potential hydro-geologic and water quality effects ofthe proposed 
MPWSP, and ultimately to determine whether subsurface slant wells are feasible for use as 
production intake wells at the site. California American Water also filed a coastal development 
permit application (No. E-11-019) with 1he Commission for the portions of the slant test well that 
would be constructed in the Commission's originaljurisdiction. 1fapproved, the Project would 
be completed in a twenty-four to twenty.eight month period, with a maximum of twenty-four 
months of actual well operation. The slant test well would be constructed in approximately a four 
month period, and seawater would then be circulated through the well until sufficient data could 
be gathered. The well would then be shut down and decommissioned. 2 While the current plan is 
to fully abandon the slant test well in compliance with applicable laws and regulations once data 
collection is complete, if the results show that use of slant intake wells is feasible and additional 
approvals are obtained, it is possible that components of the slant test well could be converted 
into a production well to save expense and reduce environmental impacts of the MPWSP. 

a. City of Marina Evaluati()n of Coastal Development Permit Application 

A copy ofthe City Staffs Report regarding the proposed Project is included as Attachment 10. 

In its analysis of the CDP application, th¢ City Staff and outside expert consultants found that the 
proposed Project was consistent with the City's certified LCP, which is comprised ofthe Local 
Coastal Land Use Plan ("LCLUP") and Local Coastal Plan Implementation Plan ("LCPIP"), the 
latter of which is codified as Marina Zoning Ordinance Chapter 17.41. Attachment IO at 4. City 
Staff found that the proposed Project is "both a coastal research and educational use and a 
coastal-dependent industrial use" for purposes of the LCLUP and the LCPIP. Attachment 10 at 
4·5. In keeping with these designations a!lld the requirements ofthe LCLUP and the LCPIP, the 
City Staff proposed that the City Planning Commission adopt a series of detailed findings 
demonstrating how the proposed Project confonns to the standards set forth in the certified LCP. 
Attachment 10 at 9-14 (Findings 2-5). Th~ City Staff considered and specifically analyzed, 
among others, the following applicable factors: 

Protection of public access (lateral and from roadway to coastline); 
• Restriction of development to disturbed area; 

2 As discussed in detail in Attachment II (see. e.g,, pages 31, 54), construction and decommissioning activities 
would be limited to approximately October through February due to the potential presence of protected western 
snowy plover ( Charadrius nivosus) during March through September. Should construction or decommissioning not 
be completed before the western snowy plover ret~m in approximately March 2015, the applicant would like the 
ability to complete drilling once the plover vacate the site in approximately October 2015. 

4 
A-3-MRA-14-0050 and 9-14-1735 

Exhibit 11 

Page 4 of 6 

004243 

I 



• 
• 

• 
• 
• 

- -- -----------------

Identification and protectionlof rare and endangered plants and animals and habitat; 
Preservation ofviews, visibijity of project infrastructure from Highway I and 
coastline; 
Protection of public safety al)d vulnerability to wave erosion; 
Protection of project infrastl'ljlcture against tsunami and other coastal hazards; 
Identification and mitigation.of any significant environmental effects; and 
Minimization of grading andiroadway construction . 

Attachment 10 at 9-14 (Findings 2·5). , 

With respect to the public access policie~ set forth in the Coastal Act, the City Staff found that: 

The proposed project will be loc"!ted on private property. No activity will take place on 
the beach and lateral beach acce\Ss will not be restricted. The slant test well insertion 
point and wellhead vault would ~e situated approximately 450 feet inland of mean sea 
level. During construction and decommissioning of the project there will be 7 to 15 
construction crew onsite with dri(ling rigs, trucks, cranes, forklift, excavators and other 
equipment. During the operational testing phase of the project the slant test well, 
wellhead vault and almost all other project infrastructure would be located below 
surface, with disturbed surface af(eas re-contoured and restored to as close to their 
original condition as possible. ' 

Attachment 10 at 10 (Finding 3(a)). 

As Lead Agency for purposes of the Cal[' omia Environmental Quality Act (''CEQA"), the City 
Staff and outside CEQA experts prepare an Initial Study and Mitigated Negative Declaration 
("IS/MND"), a copy of which is include (together with its own Appendices A-E) as Attachment 
11. As part of the CEQA process, the Cit Staff consulted the following Responsible Agencies: 
the Commission; MBNMS; Central Coas~ Regional Water Quality Control Board; Monterey Bay 
Unified Air Pollution Control District; Mpnterey County Environmental Health Bureau, 
Drinking Water Protection Services Unit: California State Lands Commission; Monterey 
Regional Water Pollution Control Agency; and the United States Fish and Wildlife Service. 
Attachment 11 at 34. The City Staff and (Juts ide CEQA experts, the Sierra Club, and each of the 
Responsible Agencies, agreed that the proposed Project "had the potential to result in significant 
adverse effects on the environment, but that any such effects could be avoided or reduced to a 
less than significant level through projectdesign modifications and development and 
implementation of feasible mitigation." Ajttachment 11 at 10. The City also circulated a draft of 
the IS/MND for public review and comm<!nt, and responded to each of the eight written 
comments it received. Copies of the eight'"agency comment" and one "non-agency comment" 
letters that the City received, as well as the City Staffs responses to those comments, can be 
found at pages 42-114 of Attachment 10. 

The City Staff prepared and recommended that the City Planning Commission adopt a resolution 
certifying the ISIMND and approving the COP. Attachment t 0 at 7·14. 
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b. Actions by the City of Marina Planning Commission and City Council 

The City Planning Commission held a public hearing July 10, 2014. After consideration, the City 
Planning Commission declined to certify the IS/MND and neither approved nor denied the CDP. 
California American Water appealed the City Planning Commission's action to the City Council. 

The City Council held a public hearing to consider the appeal on September 3, 2014 and a 
continued public hearing on September 4, 2014. At the conclusion of the hearing, the City 
Council declined to follow City Staffs recommendation, and approved (on a 3-2 vote) a 
resolution: (1) rejecting the JS/MND; and (2) denying the CDP. Attachment 12 at 2. 

Neither the City Planning Commission nor the City Council made any findings regarding the 
proposed Project's consistency with the certified LCP or the public access policies set forth in 
the Coastal Act. 

IV. Conclusion 

Because the proposed Project confonns to the standards set forth in the City's certifted LCP and 
the public access policies set forth in the Coastal Act, the Commission should grant California 
American Water's request for the CDP. Issuing the COP would allow completion of a critical 
test well program that will further the policies and interests of numerous State and Federal 
agencies, and will help ensure protection of the critical Cannel River ecosystem while addressing 
the significant water supply crisis that the Monterey Peninsula is facing. As described above, the 
proposed Project has broad support amoqg State agencies and environmental organizations, and 
would help inform decision-making on c~itical statewide water supply questions. 
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APPENDIX A 

Substantive File Documents 

California American Water, Appeal of City ofMarina Denial ofCDP, September 2014. 

California American Water, Application for Coastal Development Permit 9-14-1735. 

California American Water, Application to California Public Utilities Commission for Approval 
of the Monterey Peninsula Water Supply Project and Authorization to Recover All Present and 
Future Costs in Rates, April 2012. 

City of Marina, Final Local Action Notice and accompanying documentation, September 2014. 

City of Marina, Draft Initial Study/Mitigated Negative Declaration, May 2014. 

Geoscience Support Services, Inc., Monterey Peninsula Water Supply Project Hydrogeologic 
Investigation: Technical Memorandum (TMJ) Summary of Results- Exploratory Boreholes, 
prepared for California-American Water and RBF Consulting, July 8, 2014. 

Monterey Bay National Marine Sanctuary, Draft Environmental Assessment, June 2014. 

Monterey Bay National Marine Sanctuary, Finding of No Significant Impact, October 2014. 

SWCA Environmental Consultants, Environmental Assessment for the California American 
Water Slant Test Well Project, prepared for Monterey Bay National Marine Sanctuary, June 
2014. 
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C:\HGC\JOB FILES 2015\15-004-01\DRAFT EIR APRIL 2015 REVIEW COMMENTS\HWG RESPONSE\HWG COMMENT LETTER 6-25-15A.DOCX 

June 25, 2015 
Project No. 15-004-01 

Marina Coast Water District 
11 Reservation Road 
Marina, California 93933 

Attention: Mr. Bill Kocher 
 General Manager 

Subject: CALAM Monterey Peninsula Water Supply Project, Hydrogeologic Working Group, 
Memoranda Dated June 10, 2015 and June 22, 2015. 

Dear Mr Kocher: 

As requested, Hopkins Groundwater Consultants, Inc. (Hopkins) has reviewed Cal-Am’s 
compliance with Special Condition 11 for the Monterey Peninsula Water Supply Project 
(“MPWSP”) – Test Slant Well Long Term Pumping Test and Coastal Development Permit #A-
3-MRA-14-0050 and the Hydrogeologic Working Group (“HWG”) Memos, dated June 10, 2015 
and June 22, 2015.  Based on the information provided to date in the HWG memos, it does not 
appear it can be reasonably disputed that the 1.5 foot compliance level has been exceed at MW-4 
in the 180-foot (or middle) aquifer and the drop in water levels (from pre-pumping conditions) 
was caused at least in part, if not mostly, by the test well. 

As noted in my declarations in the Coastal Commission litigation without long-term 
monitoring of local groundwater conditions (baseline conditions) it is virtually impossible to 
determine whether changes in aquifer water levels are caused by any factor other than the test 
slant well pumping.  This remains the case as demonstrated by the HWG memos dated June 10, 
2015 and June 22, 2015.  Despite the HWG’s apparent “consensus” belief that there may be 
other causes for declines in pre-pumping water levels at MW-4, the HWG has not provided 
evidence of any other likely causes for the decline.  Speculation by the HWG that there are other 
possible causes (such as agricultural pumping) is not only unsupported by any evidence, it 
conflicts with statements in the Coastal Commission’s Staff Report and findings that there are no 
active groundwater pumping wells in the Project area. (Coastal Commission Findings, p. 51 
[closest active off-site wells in the Sub-Basin are about 5,000 feet from the proposed test well]. 1  
More importantly, it conflicts with actual data in Cal-Am’s monitoring reports and ignores all the 
monitoring data for the slant well prior to April 10, 2015 as explained herein.  Thus, the HWG’s 
speculation about other possible causes does not provide a basis for the Coastal Commission’s 

                                                 
1 /  Notably, any active agricultural wells in the 180-foot aquifer would be at least twice as 
far away as the slant well and pumping considerable less water.  Therefore, the slant well is 
much more likely to be the cause of drawdown at MW-4 than any agricultural wells. 
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Executive Director to determine that drop in water levels at MW-4 was not caused at least in part 
by the test well. 

Initially, we would note that it is our opinion that most of the 1.6 foot drawdown in the 
180-foot aquifer at MW-4 between April 17 and June 5, 2015 is likely due to the test well.  Our 
opinion is based on the several considerations that HWG inexplicably ignores.  For reference we 
have included Plates 1 through 4 – Compilation of Data MW-3 Wells, MW-4 Wells, MW-5S 
Well, and MW-5M and MW5D Wells, respectively. 2 

First, as shown in Plate 2, Cal-Am’s own monitoring data during the three weeks prior to 
commencement of long term pumping shows that water levels in the 180-foot aquifer at MW-4 
were largely flat other than a small decline during the 5-day Constant Pumping Test and 
subsequent increase in water levels after the 5-day test stopped, followed by a small decline to 
prior levels.  As the Cal-Am data (see Plate 2) shows, water levels were above the 0-foot level on 
March 27, 2015 and were at nearly the same level (+.3 foot) on April 23 right before long-term 
pumping commenced.  After the commencement of long-term pumping, however, monitoring 
shows a steady decline in water levels in the 180-foot aquifer at MW-4 to its lowest level of -1.3 
foot on June 5 when the test well was stopped.  This was a decline of approximately 1.6 feet over 
the 6-weeks the test well was operating.  Then, after the test well was stopped, water levels 
recovered at this location and have remained relatively flat based on the data in HWG memos 
dated June 10, 2015 and June 22, 2015 and publicly available monitoring information.  The fact 
that water levels were relatively flat in the 3-weeks prior to the commencement of long term-
operations (except for influences from the 5-day pump test described above), steadily declined 
throughout the 6-weeks of operational pumping, and then recovered and flattened out after the 
test well was shut off, demonstrates the most likely cause of the entire 1.6 foot decline was 
operation of the test well. 

Second, Cal-Am’s monitoring data for the 180-foot aquifer at MW-5 further supports the 
conclusion that most, if not all of the declines at MW-4 are likely attributable to the test well.  As 
shown in Figure 2-3 of MPWSP Groundwater Monitoring Report No. 7 (same report referenced 
above), monitoring during the weeks prior to commencement of long term pumping shows that 
water levels in the 180-foot aquifer at MW-5 decreased approximately 1 foot. 3 After the 
commencement of long-term pumping, monitoring shows roughly the same decline in water 
levels in the 180-foot aquifer at MW-5 from slightly above -2 foot to below -3 foot on June 5 
when the test well was stopped.  This was a decline of approximately 2.0 feet over the 6-weeks 

                                                 
2 / The plates combine the figures for each monitoring well from MPWSP Groundwater 
Monitoring Report No. 7 (17-Apr-15 - 22-Apr-15), dated May 5, 2015, available at: 
http://www.watersupplyproject.org/Websites/coastalwater/files/Content/4985953/MONITORIN
G_REPORT_NO_7_5_May_15.pdf) with the figures in the June 22, 2015 HWG Memo to 
present a full picture of the monitoring data.   
3  /Monitoring Reports for MW-5 contain information gaps that are apparently due to faulty 
probes. 
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the test well was operating.  Then, after the test well was stopped, water levels continued to 
decline based on the figures in HWG memos dated June 10, 2015 and June 22, 2015 and publicly 
available monitoring information (see Plate 4).  The fact that water levels steadily declined 
throughout the entire monitoring period (not just during operations like at MW-4) shows that 
water levels at MW-5 are likely influenced by factors other than the test well.  This makes sense 
as MW-5 is further inland and thus significantly closer to agricultural pumping operations as 
shown in Figure 1-1 of the all of Cal-Am’s monitoring reports [aerial map with monitoring well 
locations] than it is to the test well.  Thus, while it is not possible to rule out that some of the 
declining water levels at MW-5 were influenced by the test well, there is no indication that test 
well pumping caused the declines, like at MW-4. 

Third, Cal-Am’s own monitoring data shows that water levels have declined somewhere 
between 2 and 3 feet from pre-pumping conditions at MW-4 in the 180-foot aquifer.  The 
statement in the HWG June 22, 2015 memo (at p. 1) that the test slant well was turned off on 
June 5 because “water levels were declining and approached 1-foot in MW-4” appears to be a 
mathematical error or based on improper averaging.4  Using the March 9 compliance date 
referenced in the June 22, 2015 HWG memo (at p. 1), it appears water levels at MW-4 in the 
180-foot aquifer have dropped more than 3 feet from pre-pumping conditions.  Using water 
levels immediately prior to operational pumping, water levels at MW-4 in the 180-foot aquifer 
dropped 1.6 feet.  (See June 22, 2015 HWG memo, p. 2 [table showing water levels at +.3 at start 
of pumping and -1.3 at end of pumping.])  Even based on the HWG unexplained 5 use of the 
April 10, 2015 date as representing pre-pumping conditions, water level at MW-4 in the 180-foot 
aquifer dropped 2.0 feet before the pump test was stopped.  (See June 22, 2015 HWG memo, p. 2 
[table showing water levels at +.7 at start of pumping and -1.3 at end of pumping].)   

                                                 
4 /  Notably, the June 10, 2015 HWG memo contradicts this suggestion acknowledging that 
“Near the end of May, it was observed that all MW-4 (S, M, D) water levels fluctuated 
somewhat but generally exhibited a slight downward trend and when averaged together showed 
over a 1-ft foot decline.”   While the June 22, 2015 HWG memo does not repeat this assertion, 
averaging the level of decline in each aquifer at MW-4 to determine whether Condition 11 is 
triggered is improper given the different confinement levels in the Dune Sand (unconfined), 180-
foot (semi-confined), and 400-foot aquifers (confined). (See June 22, 2015 HWG memo at p. 5.)  
Notably, this differs from the assumptions made in the modeling for the Project, which was 
based on the assumption that the 180-foot aquifer was unconfined in the Project area (i.e. no 
aquitard).  As a result, the test well’s impacts on the 180-foot aquifer will be significantly larger 
than predicted in the project’s modeling and drawdown conclusions. 
5 / The Geoscience technical memorandum entitled MPWSP Baseline Water and Total 
Dissolved Solids Levels Test Slant Well Area (Submitted to the HWG, April 20, 2015 [hereafter 
“HWG Baseline Memo”]), does not identify what groundwater and TDS levels should be used as 
the pre-pumping/baseline for the monitoring wells.  It is unclear how and why the HWG selected 
groundwater and TDS levels from April 10, 2015 as representative of pre-pumping conditions, 
when this date was only 2 days after the end of the 5-day Constant Rate pumping test. 
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While we do not have sufficient time or data (as the underlying data for the HWG reports 
has not been provided) to fully peer review both HWG reports, we offer the following additional 
comments regarding the HWG’s analysis and its baseline report: 

 The HWG Baseline Report’s suggestion that if water levels don’t fully recover at 
MW-4 after a shutdown is evidence that the test well did not cause any recorded 
decrease in water levels is not scientifically supportable.  Given the on-shore 
gradient in the 180-foot aquifer at this location any recovery water would need to 
come from the ocean-side of the monitoring wells and may only occur over an 
extended period, if at all.  Moreover, given the lack of baseline information, the 
only reasonable method to infer whether the test well is not causing an impact is if 
the same trends continue after the test well is shut-off.  As noted above that did 
not occur in the 180-foot aquifer at MW-4. 

 The June 22, 2015 HWG memo (at p. 3) states water levels in the 180-aquifer at 
MW-4 from May 28th to June 17th were relatively flat.  This statement 
misrepresents the actual data that shows water levels continued to decline from 
May 28th until pumping ceased on June 5, and then recovered to the approximate 
levels they were at on May 28th (see Plate 2). 

 The June 22, 2015 HWG memo (at p. 4) states “Even after stopping pumping, 
MW-4 continues to decline in response to regional pumping inland.”  Not only is 
this inconsistent with the HWG’s statement above that water levels were 
relatively flat from May 28th to June 17th, it again misrepresents the actual data 
showing water levels recovered after pumping ceased.  Thus, the HWG’s 
suggestion that water levels have “continued” to decline cannot be defended. 

 The HWG June 22, 2015 memo states under a “‘worst case scenario’ relating to 
factors/causes of the regional water level declines and slight changes in the 
downward trend of those declines (i.e. not caused by changes in inland pumping 
or outside influences), it seems clear from the data collected so far that if there is 
any drawdown at MW-4S and/or MW-4M – it is less than 0.5 feet and probably 
closer to 0.2 to 0.3 feet.  Given an allowable drawdown of 1.5 feet, the water 
levels are well within the allowable limit.”  As explained above, this statement is 
not consistent with the full set of monitoring data, which demonstrates most if not 
all of the 1.6 foot drawdown at MW-4 between April 17 and June 5, 2015 is likely 
due to the test well. 

It is worth noting that while the baseline data are insufficient to understand groundwater 
conditions in this coastal portion of the Pressure Subarea, intentional application of the test 
method/procedure can be used to effectively differentiate background data versus the slant test 
well’s effects if sufficient monitoring data is available.  Therefore, we recommend that you 
request the Coastal Commission suspend pumping for at least the same duration pumping was 
conducted before authorizing an amendment to the permit.  This will allow the aquifer(s) to 
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recover from the pumping stress conditions and allow continued observation of basin conditions 
without the pumping stresses of the slant test well.  In addition, the installation of Monitoring 
Well No. 7 will provide crucial data at a location between MW-4 and MW-5 and allow 
continued development of understanding regarding the hydrogeological framework in this 
coastal portion of the Pressure Subarea.  We further note that the coastal groundwater conditions 
are unlike those assumed by the Cal- Am modeling and that additional subsurface investigation 
and monitoring well observation data will be essential to understanding the occurrence and 
movement of groundwater south of the Salinas River. 

Finally, we note that the HWG has now appropriately observed the semi-confined6 nature 
of the 180-foot aquifer in this area of the coastline and that the main contribution to groundwater 
production for the slant test well thus far has been from the shallower Dune Sand Aquifer.  As a 
result, a much larger percentage of groundwater is being pumped from the Dune Sand Aquifter.  
The decrease in salinity at MW-4S demonstrates the slant well is pulling groundwater from the 
semi-perched Dune Sand aquifer that provides a protective water level along the coast south of 
the Salinas River.  This protective layer is provided by elevated inland water levels the semi-
perched Dune Sand aquifer that was likely created by the cessation of historical pumping in this 
area and recharge from precipitation.  This freshwater recharge condition has been beneficial to 
both restoration of water quality in the Dune Sand Aquifer and protective of the underlying 180-
foot aquifer. We further note that the present beneficial conditions exist in the fourth year of a 
drought and that we do not know the actual baseline groundwater conditions that exist during a 
normal or wet climatic period.  Therefore, we recommend that you request the Coastal 
Commission evaluate and include mitigation to address the impacts of the slant test well on this 
beneficial condition as part of any amendment to the test well permit. 

In summary, Cal-Am’s monitoring for the slant well demonstrates that (1) water levels in 
the 180-foot aquifer at MW-4 have dropped more than 1.5 feet since operational pumping began 
(using any data point prior to the commencement of long-term pumping; and (2) the drop in 
water level (from pre-pumping conditions) was caused at least in part, if not mostly, by the test 
well.  Therefore, we believe Cal-Am is required to obtain an amendment from the Coastal 
Commission before it can resume pumping.   

  

                                                 
6 / The Coastal Commission Staff Report and modeling for the test well assumed that the 
180-foot aquifer in this area was unconfined.  As noted above, the test well’s impacts on the 180-
foot aquifer will be significantly larger than predicted in the project’s modeling and drawdown 
conclusions evaluated in the Coastal Commission Staff Report. 
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Please contact us if you if you have any questions about our analysis or 
recommendations. 

 

Sincerely, 

HOPKINS GROUNDWATER CONSULTANTS, INC. 

Curtis J. Hopkins 
Principal Hydrogeologist 
Certified Engineering Geologist EG 1800 
Certified Hydrogeologist HG 114 

 

 

Attachment: Plate 1 – Compilation of Data MW-3 Wells 
Plate 2 – Compilation of Data MW-4 Wells 
Plate 3 – Compilation of Data MW-5S Well 
Plate 4 – Compilation of Data MW-5M and MW-5D Wells 
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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF CALIFORNIA 

Application of California-American Water 
Company (U210W) for Approval of the Monterey 
Peninsula Water Supply Project and Authorization 
to Recover All Present and Future Costs in Rates.  

A.12-04-019 
(Filed April 23, 2012) 

OBJECTIONS AND RESPONSES OF CALIFORNIA-AMERICAN WATER COMPANY 
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or comparisons that do not currently exist and is therefore premature, that it seeks privileged 

information, and that it seeks to impose burdens that are greater than those required by law and 

to obtain information from those other than CAW.  CAW also objects to this Request because it 

is overly broad and unduly burdensome to the extent it seeks “all” such information where a 

lessor amount would be reasonable and necessary.  CAW also objects on the basis this Request is 

unlimited in time and is vague and ambiguous with respect to the phrase “model calibration 

results.”  Subject to these objections, CAW responds as follows:  CAW does not have responsive 

information in its possession, custody, or control.

DATA REQUEST NO. 2-14: 

 All correspondence, including e-mails, from and between any members of Hydrologic 

Working Group regarding the Project's impacts and modeling, including any correspondence 

relating to the test well. 

CAW’S RESPONSE: 

 CAW hereby incorporates its Reservation of Rights and General Objections as if fully 

stated herein, and places particular emphasis on those General Objections relating to the limited 

time provided to reply to this Request, the fact that the Request is not appropriate in the context 

of comments (as opposed to hearings), that it seeks privileged information or information that is 

otherwise protected from disclosure by state, federal, and Commission rules including those 

relating to settlement and mediation, and that it seeks to impose burdens that are greater than 

those required by law and to obtain information from those other than CAW.  CAW also objects 

to this Request because it is overly broad and unduly burdensome to the extent it seeks “all” such 

information where a lessor amount would be reasonable and necessary.  CAW also objects on the 
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June 10, 2015 
 
Charles Lester 
Executive Director 
c/o Tom Luster 
California Coastal Commission 
45 Freemont, Suite 2000 
San Francisco, CA 94105-2219 
 
Delivered By E-mail 
 
Subject:  Monterey Peninsula Water Supply Project – Test Slant Well Long Term Pumping Test 

and Coastal Development Permit #A-3-MRA-14-0050  
 
Dear Tom: 
 
In compliance with Special Condition 11 of Coastal Development Permits (CDPs) A-3-MRA-14-
0050 and 9-14-1735, CalAm has been monitoring daily water and TDS levels in a number of 
monitoring wells (MW) in the near and far vicinity of the Test Slant Well.  At the compliance point 
for Special Condition 11 under the CDPs (MW-4), groundwater level and TDS monitoring began 
on 20-Feb-15 in the deepest monitoring well (MW-4D), and on 9-Mar-15 in the shallow (MW-4S) 
and middle (MW-4M) monitoring wells. The long-term Test Slant Well pumping test began at 
15:20 pm on 22-Apr-15 at a discharge rate of approximately 2,000 gpm.  
 
Groundwater Level Trend – MW-4 
 
Near the end of May, it was observed that all MW-4 (S, M, D) water levels fluctuated somewhat 
but generally exhibited a slight downward trend and when averaged together showed over a 1-ft 
foot decline.  As such, the Hydrogeologic Working Group (HWG) was sent the water level 
elevation plots of MW-4 on 21-May-15.   The plot of water levels in monitoring wells MW-4S, 
MW-4M, and MW-4D from the time the monitoring wells were completed through 21-May-15 is 
provided as Attachment 1 to this letter.   
 
Subsequently, a conference call was held with the HWG on 3-Jun-15.   After reviewing water 
levels in MW-4, the general consensus of the HWG was that the observed fluctuations and 
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downward trends of water levels in MW-4 were not due to Test Slant Well pumping.  This was 
based on examination of fluctuations and trends in water levels from the start of monitoring 
through 21-May-15 which included initiation of Test Slant Well pumping.  Additional analysis by 
HWG members has clearly correlated the continuous decline in water levels with irrigation cycles 
in regional aquifer pumping, and the HWG plans to submit that analysis to the Executive Director 
of the Coastal Commission along with other related analysis and its conclusion.   Attachment 1 to 
this letter also shows the plot of water levels with non-pumping days (Sundays) delineated for 
irrigation wells. The plots indicate partial recovery of water levels on weekends when irrigation 
wells are not pumping.  
 
Temporary Termination of Pumping Test 
 
As the continued regional downward trend was imminent, on June 5, 2015 the pumping from the 
Test Slant Well was terminated prior to reaching the 1.5 foot water level decline threshold at 
MW-4 set forth in Special Condition 11.  Per Special Condition 11, the pump will remain off unless 
and until the Executive Director of the Coastal Commission agrees – after submission of further 
information by the HWG – that the cause of the drop in water level was a source or sources other 
than the Test Slant Well .  In summary with respect to groundwater level trends, the HWG is in 
agreement with the following: 
 

1) Test Slant Well pumping data indicates impacts only to the shallow (Dune Sand aquifer) 
and middle (180FTE aquifer) groundwater levels in MW-1 and MW-3.   

2) Test Slant Well pumping data indicates no effects on or impacts to deep groundwater 
levels in the CEMEX North Well, MW-1D and MW-3D, nor any of the MW-4 and MW-5 
monitoring wells (deep, middle, shallow). 

3) As such, the radius of influence of the Test Slant Well pumping (at an average discharge 
rate of 2,000 gpm), lies between monitoring well clusters MW-3 and MW-4. 

4) A continuous decline in groundwater water levels occurred prior to initiation of the Test 
Slant Well pumping and is due to regional pumping after one month of continuous 
pumping.   As such, this regional decline is expected to continue as pumping increases 
into the summer and fall months.  

Since Test Slant Well pumping is stopped, CalAm will continue to collect data from monitoring 
well network and provide to HWG to evaluate groundwater levels in a no Test Slant Well 
pumping condition to determine if a downward groundwater level trend continues.  Once HWG 
has sufficient data from no pumping to reach a conclusion, the HWG will develop new 
memoranda with the findings and recommendations. 
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MW-4 Total Dissolved Solids Levels 

Prior to and after the initiation of the long-term test slant well pumping test, the level of total 
dissolved solids in MW-4 monitoring wells have been monitored daily through use of dedicated 
downhole transducers with electrical conductivity probes.  Attachment 2a shows groundwater 
levels from the initiation of the pumping on April 22, 2015.  Attachment 2b shows the electrical 
conductivity measured in all three MW-4 monitoring wells.  The electrical conductivity in MW-4S 
has shown a slightly decreasing trend, of approximately 1,000 us/cm or about 640 mg/L1.  The 
electrical conductivity in MW-4M has increased approximately 900 us/cm or about 576 mg/L.  
The electrical conductivity in MW-4D has remained the same. 

Review of groundwater level data collected from monitoring wells before initiation of the test 
(March 20, 2015) and approximately one month after the test commenced shows that 
groundwater levels in MW-4M are higher at the coast then inland.  Attachment 3 shows this 
relationship.  This data validates the reported historical seawater intrusion identified in the 180-
FTE by others.  These conditions suggest that the slight increase in electrical conductivity in MW-
4M is not associated with test slant well pumping and/or seasonal fluctuations.   Further 
increases in TDS are anticipated from regional inland groundwater production and apart from 
test slant well pumping.   

Monitoring Threshold Going Forward 

Based on data collected during Test Slant Well pumping, the following monitoring protocol is 
recommended going forward: 

• The HWG shall continue to review the weekly monitoring wells reports that contain the 
daily water level and electrical conductivity data collected from the Test Slant Well 
monitoring network. 

• The regional water level fluctuation and declining trend due to inland pumping is 
expected to continue. 

• The Test Slant Well is physically located and likely producing primarily from the Dune 
Sand aquifer with a lesser amount from the 180-FTE aquifer, which is confirmed by the 
monitoring well data in the shallow and middle monitoring wells at MW-1 and MW-3.  

 

                                                 
1  An Electrical Conductivity to TDS ration of 0.64 was used to calculate TDS from electrical conductivity.  
The TDS:EC ratio was calculated from water quality data collected in the regional borehole study in 
2013/2014.  The TDS:EC ratio will be refined from water quality data  from each monitoring well when 
sufficient data becomes available 
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Also, a thick clay layer exists that physically separates these upper aquifers from the 400-ft.   
Therefore, future water level decline thresholds should not include groundwater levels from the 
deep monitoring wells (e.g. MW-4D). However, the data from these deep monitoring wells will 
continue to be collected, monitored and reported in weekly monitoring well reports. 

Sincerely, 
 
The Hydrogeologic Working Group (Dennis Williams, Tim Durbin, Martin Feeney, Peter Leffler)  
 

 
 
Dennis Williams 
 

 
 
Tim Durbin,  

 

 
 
Martin Feeney  

 
 

 
 
Peter Leffler  
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June 22, 2015 
 
Charles Lester 
Executive Director 
c/o Tom Luster 
California Coastal Commission 
45 Freemont, Suite 2000 
San Francisco, CA 94105-2219 
 
Delivered By E-mail 
 
Subject:  Monterey Peninsula Water Supply Project – Test Slant Well Long Term Pumping Test 

and Coastal Development Permit #A-3-MRA-14-0050  
 
Dear Tom: 
 
In compliance with Special Condition 11 of Coastal Development Permits (CDPs) A-3-MRA-14-
0050 and 9-14-1735, CalAm has been monitoring daily water and TDS levels in a number of 
monitoring wells (MW) in the near and far vicinity of the Test Slant Well (TSW).  At the 
compliance point for Special Condition 11 under the CDPs (MW-4), groundwater level and TDS 
monitoring began on 20-Feb-15 in the deepest monitoring well (MW-4D), and on 9-Mar-15 in the 
shallow (MW-4S) and middle (MW-4M) monitoring wells. The long-term Test Slant Well pumping 
test began at 15:20 pm on 22-Apr-15 at a discharge rate of approximately 2,000 gpm.  On June 5th 
The water level trends were declining and approached 1 foot in MW-4.  As a result, the test slant 
well was voluntarily turned off on June 5th to allow for review of further data.   

On 10-June-15, the Hydrogeologic Working Group (HWG) sent a letter to your office discussing 
water level and TDS trends from the start of pumping to 21-May-15.  The general consensus of 
the HWG based on examination of fluctuations and trends in water levels, was that the observed 
fluctuations and downward trends were not due to Test Slant Well pumping but rather the result 
of irrigation pumping cycles and/or regional seasonal fluctuations.  In addition, the HWG found 
that, groundwater levels in MW-4M are higher at the coast then inland in the 180-FTE aquifer 
which suggest that the slight increase in electrical conductivity in MW-4M is not associated with 
test slant well pumping but rather from historical seawater intrusion from the inland gradient or 
seasonal fluctuations.   After reviewing the Long Term Monitoring Report No. 7 encompassing the 
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period 3-Jun-15 to 10-Jun-15, the HWG requested data through 17-Jun-15 for further review.  
The following summarizes our comments on the additional data review. 

1.0 HWG ASSESSMENT OF MONITORING WELL DATA 10-APR-15 TO 17-JUN-15. 

1.1 General 

Groundwater elevations in all monitoring wells have been monitored daily using downhole 
transducers and/or hand measurements.  Figures 1-1, 1-2 and 1-3 show groundwater elevations 
for monitoring Wells MW-3, MW-4 and MW-5 respectively for the time period before start of 
long term pumping to 12 days after pumping stopped.  For scaling considerations, MW-5 water 
levels were split into two figures;  1-3a (MW-5S) and 1-3b MW-5 (M,D).  Similarly, Figures 2-1, 2-2 
and 2-3 show EC values for monitoring Wells MW-3, MW-4 and MW-5 respectively.   General 
west to east profiles of groundwater levels for several time periods are shown in Figure 3 for 
periods of pumping and no pumping.  As MW-4 is the point of compliance as identified in Special 
Condition 11 of the CDP, water levels and TDS variations are discussed in detail for this well.  In 
addition, water levels and EC in the three monitoring wells within the MW-4 cluster (S,M,D) 
respond somewhat differently over time and the HWG felt it necessary to discuss these trends 
and fluctuations separately for each aquifer zone.  Table 1a and 1b below summarize water level 
and EC values for the 68 day period 10-Apr-15 to 17-Jun-15 followed by a detailed discussion of 
each aquifer zone. 
 

Monitoring 
Well 

Pre-Pumping 
April 10 

Start of 
Pumping 
April 22 

End of 
Pumping 

June 5 
June 17 

Difference 
June 17 – April 10 

MW-4S 4.3 4.2 3.3 3.3 -1.0 
MW-4M 0.7 0.3 -1.3 -1.4 -2.1 
MW-4D -6.2 -7.2 -10.5 -10.5 -4.3 

Table 1a.  Summary of Water Level Elevations (ft NAVD88) for MW-4 (April-June 2015) 

Monitoring 
Well 

Pre-Pumping 
April 10 

Start of 
Pumping 
April 22 

End of 
Pumping 

June 5 
June 17 

Difference 
June 17 – April 10 

MW-4S 
10,500  
(6,720) 

10,000 
 (6,400) 

9,000 
(5,760) 

9,000
(5,760) 

-1,500 
(-960) 

MW-4M 
29,500  

(18,880) 
30,000 

(19,200) 
31,000 

(19,840) 
31,400 

(20,096) 
1,900 

(1,216) 

MW-4D 
41,200  

(26,368) 
41,500 

(26,560) 
41,400 

(26,496) 
41,500 

(26,560) 
300 

(192) 

Table 1b.  Summary of EC Values, s/cm (TDS, mg/L) for MW-4 (April-June 2015) 
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1.2 Groundwater Elevations and TDS for MW-4 

In general, aquifer confinement is highest in the deepest zone, less in the middle zone and least 
confined in the upper zone.  This is clearly seen in the fluctuations of water levels in Figure 1-2.  
MW-4S representing the Dune Sand aquifer has very muted water level responses reflecting a 
higher storativity value approaching the aquifer’s effective porosity (i.e. specific yield).  Daily tidal 
fluctuations are indistinguishable in this layer.  The middle zone (MW-4M) representing the     
180-FTE aquifer shows the pressure response to daily tidal fluctuations although somewhat less 
than the confined lower zone.  In the deepest zone, 400 ft aquifer (MW-4D), the two daily tidal 
peaks are clearly visible reflecting a high degree of confinement.   
 

1.2.1 Groundwater Levels – MW-4S 

Examination of the water level response in the shallow aquifer shows that a straight line can be 
drawn between the first point (10-Apr-15) and the last point (17-Jun-15) with a declining slope of 
0.015 ft/day.  There are some slight oscillations of the water levels with a period of 
approximately one week which is assumed to correspond to water level recovery due to lack of 
irrigation pumping on the weekends (see the blue vertical bars in Figure 1-2 representing 
Sundays).  The oscillations and declining trend are evident before test slant well pumping started, 
during pumping, and after pumping stops.  
 

1.2.2 Groundwater Levels – MW-4M 

The following observation is based on average trends in the transducer data shown on Figure 1-2.   
Tidal fluctuations are clearly seen in the plot for the entire record.  Levels in MW-4M appear to 
have a more irregular series of trends than MW-4S.  Based on trends between the start of data 
shown on the plot (10-Apr-15) to 10-May-15, there is a declining slope that is relatively constant 
at approximately 0.04 ft/day.  From the 10th to the 18th of May, there is a flattening of slope 
followed by a downward trend of approximately 0.09 ft/day between May 18th and 28th .   After 
May 28th to the end of data, June 17th, data is relatively flat.   
 

1.2.3 Groundwater Levels – MW-4D 

MW-4D is a confined aquifer with a thick clay layer separating this zone from  upper aquifers 
(Shallow-Dune Sand and Middle 180-FTE).  Data measurements do not show any influence in this 
zone from test slant well pumping even as close as MW-1.  The daily tidal fluctuations are very 
pronounced as can be seen in Figure 1-2 and the weekly oscillation cycle is believed to be 
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associated with inland irrigation pumping cycles.   The overall general trend of the water levels is 
downward with periodic steepening and flattening as was seen in MW-4M but more pronounced.  

1.3 TDS concentrations in MW-4 

The level of electrical conductivity (EC) which is an indicator of total dissolved solids (TDS) in the 
MW-4 monitoring wells have been monitored daily through use of dedicated downhole 
transducers with electrical conductivity probes.  Figure 2-2 shows EC values in MW-4 prior to the 
start of long term pumping and after cessation of pumping on 5-Jun-15 for all three MW-4 
monitoring wells (S,M,D).  The electrical conductivity in MW-4S continues to show a slightly 
decreasing trend, of approximately 1,800 us/cm (1,152 mg/L) in approximately 68 days            
(16.9 mg/L per day).  The EC in MW-4M has increased approximately 2,000 us/cm (1,280 mg/L) in 
68 days (18.8 mg/L per day).  The electrical conductivity in MW-4D has essentially remained the 
same.  The increase in salinity in MW-4M is most probably due historical inland gradients and 
historical seawater intrusion identified in the 180-FTE by others.   
 

2.0 POTENTIAL FACTORS INFLUENCING WATER LEVELS AND TDS FLUCTUATIONS AND TRENDS 

Figure 1-2 shows groundwater elevation plots in MW-4 from 10-Apr-15 to 17-Jun-15 for all three 
zones (S,M,D).  Also, shown on the plot are precipitation amounts and the weekend (Sundays).  
As can be seen, slight recovery in water levels can generally be seen following weekends where 
no irrigation pumping is assumed.  The precipitation events shown on Figure 1-2 do not directly 
correlate with water level fluctuations or trends most probably due to lag times associated 
between precipitation events and water level response.   
 

2.1.1 Water Level Profiles 

Figure 3 shows water level profiles from the test slant well area to MW-5 which is approximately 
9,000 ft inland.   The profiles show response of the 180-FTE aquifer before pumping during 
pumping, and after pumping stopped.  Data show water levels are higher near the coast               
(+1 to +4 ft NAVD88)  and decline moving inland (0 to -4 ft NAVD88).  Also, when the test slant 
well is pumping, the water level in MW-3 is higher than at MW-4 but not as high as it is when the 
well is not operating.   Even after stopping pumping, MW-4 continues to decline in response to 
regional pumping inland.  Both MW-3M and MW-4M reflect how pressure responses move 
horizontally and vertically through the three-dimensional heterogeneous groundwater system 
due to the test pumping, regional pumping, and ocean tides. On the former, the different 
responses in wells MW-3M and MW-4M simply reflect different horizontal or vertical 
connectivity between the pumping well and the monitoring well. 
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2.1.2 Inland Pumping Can Have Far Reaching Impacts in Confined and Semi-Confined 
Aquifers (MW-4M, MW-4D, and MW-5). 

The regional pumping signature in MW-4M and MW-4D could be the result of extractions miles 
inland in confined and semi-confined aquifer systems.  In other words the pressure response in 
confined and semi-confined aquifer systems (e.g. 180 ft aquifer) may be transmitted from 
regional pumping wells located a significant distance from the coastal monitoring wells (even 
landward of the intrusion front).  To examine whether recharge from precipitation could also be 
a contributing factor to water level responses in the MW-4 monitoring wells, precipitation from 
the Salinas station is shown on Figure 1-2.   

It is also worthy to note that all three levels in MW-5 (S,M,D) located over 9,000 ft from the TSW 
show a steady declining trend due to regional pumping and/or seasonal fluctuations (see Figures 
1-3a and 1-3b) 

Additionally, regarding the potential “double-standard” of claiming impacts on CalAm’s 
monitoring wells from inland pumping but lack of inland water level impacts from TSW pumping, 
the reason for this is that the TSW is located adjacent to the ocean and draws the vast majority of 
its water from the ocean (thus, minimal inland effects), whereas the inland regional pumping 
wells draw their water from the aquifers and not the ocean (thus, significant basin-wide water 
level drawdown effects). 
 

3.0 HWG SUMMARY 

Based on data collected before and after the Test Slant Well pumping between 10-Apr-15 to      
17-Jun-15, the following is the consensus of the HWG: 

Based on the amplitude to daily water level responses to tidal fluctuations, the shallow 
aquifer is unconfined, the middle aquifer is semi-confined and the deep aquifer is 
confined. 
 
It appears that in MW-4M and MW-4D, the cycle of oscillations is approximately one 
week and corresponds to inland pumping cycles with no pumping on the weekends. 
 
Precipitation does not seem to directly impact MW-4 water level changes and a lag time 
may be involved in such changes. 
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As the deeper aquifer zone (400 ft aquifer) does not seem affected by test slant well 
pumping even at close distances (e.g. MW-1), there is clear separation between this zone 
and aquifers providing water to the test slant well (Dune sand and 180-FTE) (see Test 
Slant Well Long Term Monitoring Report No. 7, dated 16-Jun-15). 
 
MW-4S shows a consistent declining trend of approximately 0.015 ft/day for the entire 
period of record April 10th to June 17th.   Oscillations of the data appear to have an 
approximate seven day period with corresponds to the assumption of no weekend 
pumping (i.e. water levels appear to recover after Sunday). 
 
MW-4M appears to reflect outside influence not associated with the test slant well, 
which could include cyclic irrigation.  The record shows various changes in slope which 
are not correlated with test slant well pumping and most likely are due to regional 
influences.  
 
Data show that the regional trends and fluctuation cycles in MW-4 are most likely due to 
inland pumping and/or seasonal fluctuations and are expected to continue. 
 
Groundwater levels in MW-4M are higher at the coast than inland (see Figure 3) 
validating the reported historical seawater intrusion identified in the 180-FTE by others.  
These conditions suggest that the slight increase in electrical conductivity in MW-4M is 
not associated with test slant well pumping.   Further increases in TDS are anticipated as 
the result of regional inland groundwater production, which is not due to test slant well 
pumping.   
 
The Test Slant Well is physically located and likely producing primarily from the Dune 
Sand aquifer with a lesser amount from the 180-FTE aquifer, which is confirmed by the 
monitoring well data in the shallow and middle monitoring wells at MW-1 and MW-3.  
 
Even under a “worst case scenario” relating to factors/causes of the regional water level 
declines and slight changes in the downward trend of those declines (i.e. not caused by 
changes in inland pumping or outside influences), it seems clear from the data collected 
so far that if there is any drawdown at MW-4S and/or MW-4M – it is less than 0.5 feet 
and probably closer to 0.2 to 0.3 feet.  Given an allowable drawdown of 1.5 feet, the 
water levels are well within the allowable limit. 
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Sincerely, 
 
The Hydrogeologic Working Group (Dennis Williams, Tim Durbin, Martin Feeney, Peter Leffler)  
 
 
 

 
Dennis Williams 
 
 

 
Tim Durbin 
 
 

 
Martin Feeney  
 
 

 
Peter Leffler  
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CALIFORNIA COASTAL COMMISSION  
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VOICE (415) 904- 5200 
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July 3, 2015 
 
Mr. Ian Crooks, P.E. 
Engineering Manager 
California American Water Company 
511 Forest Lodge Rd, Suite 100  
Pacific Grove, CA 93950    
 
VIA EMAIL: ian.crooks@amwater.com 
 
RE: Condition Compliance – Special Condition #11 of Coastal Development Permits 

(“CDPs”) A-3-MRA-14-0050 and 9-14-1735 for California American Water’s 
(“Cal-Am’s) slant test well project in Marina, Monterey County. 

 
Dear Mr. Crooks: 
 
Thank you for your submittal of the Hydrological Working Group’s (“HWG’s”) June 10, 2015 
letter pursuant to the above-referenced Special Condition #11.1  That condition requires that the 
pump test for Cal-Am’s test well be temporarily halted if water levels decrease or if total 
dissolved solid concentrations (“TDS”) increase in the project’s Monitoring Well 4.  The 
condition also requires Cal-Am to submit an application for a permit amendment if the Executive 
Director determines that the identified decrease in water level was caused at least in part by the 
pump test.  As noted in the letter, Cal-Am on June 5, 2015 stopped its pump test because water 
levels were approaching the maximum allowable water level decrease. 
 
As you know, part of the intent of that requirement was to provide for a temporary halt to the 
pump test to determine whether any identified decrease in water levels could be potentially due 
to a drawdown from the test that might propagate to more distant agricultural wells.  Monitoring 

                                                 
1 Special Condition #11 states: “Protection of Nearby Wells. PRIOR TO STARTING PROJECT-RELATED PUMP 
TESTS, the Permittee shall install monitoring devices a minimum of four wells on the CEMEX site, within 2000 feet 
of the test well, and one or more offsite wells to record water and salinity levels within the wells and shall provide to 
the Executive Director the baseline water and Total Dissolved Solids (“TDS”) levels in those wells prior to 
commencement of pumping from the test well.  The Hydrogeology Working Group shall establish the baseline water 
and TDS levels for the monitoring wells.  During the project pump tests, the Permittee shall, at least once per day, 
monitor water and TDS levels within those wells in person and/or with electronic logging devices.  The Permittee 
shall post data collected from all monitoring wells on a publicly-available internet site at least once per week and 
shall provide all monitoring data to the Executive Director upon request.  If water levels drop more than one-and-
one-half foot, or if TDS levels increase more than two thousand parts per million from pre-pump test conditions, the 
Permittee shall immediately stop the pump test and inform the Executive Director.  The Hydrogeology Working 
Group shall examine the data from Monitoring Well 4 if the test well is shut down due to either of these causes.  The 
Hydrogeology Working Group shall determine whether the drop in water level or increase in TDS is from a cause or 
causes other than the test well, and it will submit its determination to the Executive Director.  If the Executive 
Director agrees with the Hydrogeology Working Group that the cause of the drop in water level or increase in TDS 
was a source or sources other than the test well, then the Executive Director may allow testing to resume.  If, 
however, the Executive Director determines that the drop in water level was caused at least in part by the test well, 
then the Permittee shall not re-start the pump test until receiving an amendment to this permit.” 
 

mailto:ian.crooks@amwater.com
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Well 4 is about 2000 feet from the test well, and the nearest active agricultural well is another 
several thousand feet further from the test well.  This requirement was meant to provide an 
additional factor of safety to ensure the pump test would not adversely affect coastal agriculture. 
 
Executive Director’s Determination 
Special Condition 11 requires, in part, that Cal-Am stop its pump test if monitoring shows more 
than a 1.5-foot decrease in water levels at Monitoring Well 4.  It also requires the HWG to 
examine the monitoring data to determine the causes of the water level decrease and to submit its 
determination to the Executive Director.  We reviewed the above-referenced letter, along with 
the HWG’s follow-up June 22, 2015 letter, weekly monitoring reports, and a June 25, 2015 
submittal by Remy Moose Manley, all of which address various aspects of the pump test, 
monitoring results, aquifer characteristics, and regional and seasonal pumping regimes.  The 
June 22nd HWG letter notes that there are likely several influences other than Cal-Am’s pump 
test, but that the test could be responsible for about 0.2 to 0.5 feet of the decrease.2  Based on our 
review, we have determined that the water level decrease appears to be caused in part by the 
pump test.  Pursuant to Special Condition #11, Cal-Am must therefore submit an application for 
a permit amendment to allow restart of the test and is not to conduct further pump testing until 
receiving an amended permit.  However, we understand that minimal maintenance pumping, of 
no more than 6 hours once per week, is required to maintain the well and its related equipment.  
This maintenance pumping is allowed prior to the Commission’s action on an amendment to Cal-
Am’s permit.  We understand you will notify us of the start and stop times for each of these 
maintenance cycles. 
 
With the benefit of several months of monitoring data obtained before, during, and after the 
pump test, including data Cal-Am is continuing to collect, we believe the current permit and its 
conditions can be modified to better reflect aquifer conditions identified through these data, to 
better characterize other factors affecting the aquifers, and to better identify the potential effects 
of the pump test as they relate to those factors.  We therefore recommend Cal-Am work with the 
HWG to develop a proposed amendment that incorporates the analyses and information 
referenced above and that addresses the following: 
 

• Characterization of local/regional effects: The available data suggest the monitoring 
results are affected by several elements other than the pump test – e.g., regional pumping 
regimes, daily changes in agricultural pumping, etc.  We recommend the application for the 
proposed amendment identify and incorporate the likely effects of those elements on the data.  
For example, the HWG surmises that a regular pattern observed in the data is due to seasonal 
increases in agricultural pumping, of pumping being reduced on Sundays, etc.  We 
recommend the application include available data to support those assumptions. 
  

• Effects on different aquifers: The available monitoring data show that the three aquifers 
underlying the area have different characteristics – e.g., confined, semi-confined, and 
unconfined – and are affected differently by the pump test and the other factors.  We 
recommend that Cal-Am consider whether the application should include separate, specific 
thresholds that can be used to measure the potential effects of the test well on each of the 
aquifers. 

                                                 
2 See June 22, 2015 letter, page 6, last bullet, which states, in part: “…it seems clear from the data collected so far 
that if there is any drawdown at MW-4S and/or MW-4M – it is less than 0.5 feet and probably closer to 0.2 to 0.3 
feet.” 
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• Water and TDS levels: The available monitoring data suggests the changes in water and 
TDS levels may be better described not as single values but as a range or trend in the data.  
We recommend that Cal-Am consider whether the application should include proposed 
thresholds that better reflect the identified trends in the monitoring data.  

 
In addition, and as noted in the above-referenced June 25th letter, we request that you clarify Cal-
Am’s compliance with the requirement of Special Condition #11 that monitoring devices be 
installed at a minimum of four wells on the CEMEX site within 2000 feet of the test well. 
 
Thank you again for your submittal.  As always, we are happy to answer any questions and to 
work with you in developing an appropriate amendment to the CDPs.  Please contact Tom Luster 
of my staff at 415-904-5248 or tom.luster@coastal.ca.gov if you have any questions. 
 
Sincerely, 

 
CHARLES F. LESTER 
Executive Director 

mailto:tom.luster@coastal.ca.gov
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MARK FOGELMAN  
RUTH STONER MUZZIN 
FRIEDMAN & SPRINGWATER LLP 
33 New Montgomery Street, Suite 290 
San Francisco, CA 94105 
Telephone:  (415) 834-3800 
Facsimile:  (415) 834-1044 
Email:  mfogelman@friedmanspring.com 
Email:  rmuzzin@friedmanspring.com 
 
Attorneys for Marina Coast Water District 

 

Date:  June 19, 2015 
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Pursuant to Rule 11.1 of the Commission’s Rules of Practice and Procedure, Marina 

Coast Water District (“MCWD”) moves the Commission and the Presiding Officer, Assigned 

Administrative Law Judge (“ALJ”) Gary Weatherford, for an order or ruling requiring the 

Commission’s Energy Division to recirculate its Notice of Availability (“NOA”) of the 

Commission’s Draft Environmental Impact Report (“DEIR”) for the Applicant’s Monterey 

Peninsula Water Supply Project (“MPWSP”), due to the Commission’s clear failure to comply 

with the requirements of the California Environmental Quality Act (“CEQA”).  Specifically, the 

April 30, 2015 NOA violated the requirement that it include “the address where copies of . . . all 

documents referenced in the draft environmental impact report or negative declaration, are 

available for review . . .” by the public during normal business hours.  (Pub. Resources Code 

§ 21092, subd. (b).)  In addition, at the time of the issuance of the NOA and thereafter, to and 

including the present day, the Commission has failed to make “all documents referenced in the 

environmental impact report” available for review and “readily accessible” to the public during 

normal business hours.  (Ibid; Cal. Code Regs., tit. 14, § 15087(c)(5).)  These statutory violations 

materially impede and undermine the ability of parties and the public to comment on the DEIR.  

This motion is supported by the following memorandum and the concurrently-filed Declaration 

of Ruth Stoner Muzzin (“Muzzin Decl.”) and the exhibits thereto.   

Written public comments on the DEIR are presently due on July 1, 2015.  (April 30. 2015 

NOA; Email Ruling of June 16, 2015 (ALJ Burton L. Mattson for the Assigned ALJ).)  

Therefore, time is of the essence in the Commission’s consideration of this motion.  Because the 

violation of CEQA is clear and because “[n]othing in [Rule 11.1] prevents the Commission or 

the Administrative Law Judge from ruling on a motion before responses or replies are filed” 
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(Rule 11.1(g)), MCWD respectfully requests resolution of this motion within the next five (5) 

calendar days, i.e., on or before June 24, 2015.   

DATED:  June 19, 2015   Respectfully submitted,  

FRIEDMAN & SPRINGWATER LLP  
 
By: _/s/ Mark Fogelman   

Mark Fogelman 
 Ruth Stoner Muzzin  

Attorneys for  
MARINA COAST WATER DISTRICT 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Section 21092, subdivision (b)(1) of the Public Resources Code as well as the CEQA 

Guidelines (Cal. Code Regs., tit. 14), section 15087(c)(5), require that “all documents referenced 

in the environmental impact report” be available for review and “readily accessible” to the 

public.  The location where copies of all documents referenced in a DEIR are available for public 

review must be disclosed in a public agency’s NOA.  (Pub. Resources Code ¶ 20192, subd. 

(b)(1).)  The Commission has not made the documents referenced in the DEIR “readily 

accessible” to the public, and the NOA released by the Commission’s Energy Division did not 

comply with NOA requirements in form or in substance.   

The location where copies of all documents referenced in the DEIR for the MPWSP was 

not mentioned in the Commission’s April 30, 2015 NOA.  Therefore the Commission’s notice 

did not comply with CEQA.  (Pub. Resources Code § 21092, subd. (b)(1); Ultramar v. South 

Coast Air Quality Management Dist. (1993) 17 Cal.App.4th 689, 702-703; see also CEQA 

Guidelines § 15087(c)(5).)  Nonetheless, on June 11, 2015 MCWD attempted to access and 

review the documents referenced in the Commission’s DEIR and Appendices for the MPWSP by 

contacting and visiting the Commission.  (Muzzin Decl., ¶¶ 5-7; p. 3 of Ex. A thereto.)  Late in 

the afternoon of June 12, 2015 MCWD gained access to many, but not all, of those documents by 

signing for a CD provided to it at that time by the Commission’s Energy Division after MCWD 

had requested access to the documents.  (Muzzin Decl., ¶¶ 8-10; p. 1 of Ex. A; Ex. B; pp. 1-2 of 

Ex. C; Ex. D.)  On June 17, 2015, MCWD requested copies of the documents referenced in the 

DEIR and Appendices that were missing from the CD, which it has not yet received.  (Muzzin 

Decl. ¶¶ 14-16; Ex. D at pp. 1, 3-5.)  
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However, MCWD’s limited success in accessing some of the documents referenced in 

the DEIR and Appendices does not serve to provide it or the public with the ready accessibility 

that is required during the full comment period.  As noted by leading CEQA commentators, 

Remy and Thomas: 

The above-referenced requirement in section 21092 to notify the public of the 
address at which “all documents referenced in a draft EIR” can be found (and 
presumably read) . . . seems to require agencies to make available for public 
review all documents on which agency staff or consultants expressly rely in 
preparing a draft EIR.  In light of case law emphasizing the importance of 
ensuring that the public can obtain and review documents on which agencies rely 
for the environmental conclusions (see, e.g., Emmington v. Solano County 
Redevel. Agency, 195 Cal.App.3d 491, 502-503 (1987)), agencies should ensure 
that they comply literally with this requirement.  

Remy, Thomas and Moose, Guide to the California Environmental Quality Act, p. 342-43 

(Solano Press, 2007).  California courts have held that the failure to provide even a few pages of 

a CEQA document for a portion of the CEQA review period invalidates the entire CEQA 

process.  (Ultramar v. South Coast Air Quality Management Dist., supra, 17 Cal.App.4th at 702-

703.)  Here, the violation is much more serious.  Because the Commission has not complied with 

the requirement to disclose the location where copies of all documents referenced in a DEIR are 

available for public review, or the requirement to make those documents readily accessible to the 

public for the full comment period, the public as well as MCWD has been deprived of the ability 

to access and review all documents referenced in the DEIR.  Therefore, the Commission is not in 

compliance with CEQA and its NOA for the MPWSP DEIR must be re-circulated.   

MCWD alerted the Commission to its failure to comply with CEQA and requested re-

circulation beginning on June 15, 2015.  (Muzzin Decl., ¶¶ 11-20; Exs. C, D and E.)  The Energy 

Division acknowledged MCWD’s request on the afternoon of June 18, 2015.  (Muzzin Decl. 

¶¶ 19-20; Ex. E.)  Yet, as of the date of this motion, four days after its initial request, MCWD has 

not received an indication that the Commission intends to cure this obvious, material violation of 
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CEQA, either prior to the expiration of the current deadline for DEIR comments or at any time.  

(Muzzin Decl., ¶ 21.)  Therefore, MCWD brings this motion to alert the ALJ to the deficiency of 

the Commission’s NOA and to obtain the Commission’s compliance with CEQA by making the 

documents referenced in the DEIR for the MPWSP and the Appendices thereto readily available 

to the public, re-circulating the NOA with a clear statement of the location(s) where such 

documents are available, and restarting the public comment period. 

Re-circulation of the NOA and restarting the public comment period should prejudice no-

one and should not negatively impact the Commission’s schedule to release a final 

environmental impact report and proposed decision on A.12-04-019 by the end of 2015.  To the 

contrary, it is in the interests of the parties to A.12-04-019 and the public, as well as the 

Commission, to have the Commission’s CEQA process conducted in a fully accessible, 

transparent and lawful manner, and in compliance with CEQA’s express statutory requirements.  

All parties will benefit by the grant of this motion, because the Commission’s CEQA process and 

the ability of parties and the public to rest their comments on full information would then not be 

impaired by a defective NOA and the failure to make all documents referenced in the DEIR 

readily accessible for public review during the comment period. 

EXPEDITED CONSIDERATION IS APPROPRIATE 

Because written public comments on the DEIR are presently due on July 1, 2015 (April 

30, 2015 NOA; Email Ruling of June 16, 2015 (ALJ Burton Mattson, for the Assigned ALJ)), 

time is of the essence in the Commission’s consideration of this motion.  Due to the clear nature 

of the violation of CEQA, it would be appropriate for a ruling or order requiring compliance to 

issue promptly, without need for comment by the Applicant or other parties.  “Nothing in [Rule 

11.1] prevents the Commission or the Administrative Law Judge from ruling on a motion before 
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responses or replies are filed.” (Rule 11.1(g).)  Therefore, and in view of the July 1, 2015 

comment due date, MCWD respectfully requests resolution of this motion within the next five 

(5) calendar days, i.e., on or before June 24, 2015.   

CONCLUSION 

 MCWD requests that an order or ruling issue promptly, requiring that: 

1) All of the documents referenced in the DEIR for the MPWSP and the Appendices 

thereto be made readily accessible to the public for review; 

2) The NOA of the DEIR for the MPWSP be re-circulated;  

3) The re-circulated NOA include a clear statement of the location(s) where the 

documents referenced in the DEIR for the MPWSP and the Appendices thereto are 

available for public review; and  

4) The re-circulated NOA restart the public comment period for the DEIR. 

 

DATED:  June 19, 2015   Respectfully submitted,  

FRIEDMAN & SPRINGWATER LLP  
 
 
By: _/s/ Mark Fogelman   

Mark Fogelman 
 Ruth Stoner Muzzin  

Attorneys for  
MARINA COAST WATER DISTRICT 
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	11. I have reviewed data from the initial well tests performed at the Project site, including the most recent Groundwater Monitoring Report No. 5, prepared by GEOSCIENCE Support Services, Inc., dated April 13, 2015.  I have also reviewed the first fou...
	12. Based upon my review of the cumulative baseline data, the data collected during the 5-day constant pumping test, and my years of experience with hydrogeologic conditions and groundwater wells in the Salinas Valley Groundwater Basin, I believe that...
	13. I have also reviewed the declaration of Curtis Hopkins, dated April 7, 2015, submitted by MCWD in this case.  Mr. Hopkins was previously an employee of mine and worked under my supervision for work he previously performed for MCWD in 1990-91.  In ...
	14. The Project is located within the Salinas Valley Groundwater Basin, which extends approximately 100 miles inland from Monterey Bay.  Major aquifers in the area are delineated by their depth:  the 180-foot Aquifer, the 400-foot Aquifer, and the 900...
	15. Seawater intrusion occurs in the Salinas Valley Groundwater Basin because of a reversed gradient, and it continues to encroach further inland.  Seawater intrusion is the migration of ocean water inland into a fresh water aquifer, which occurs when...
	16. Seawater intrusion into the 180-foot Aquifer has been documented since the 1930s and 1940s.  Seawater intrusion also currently impacts the 400-foot Aquifer.  Groundwater that has been contaminated by seawater is not potable, meaning it cannot be u...
	17. MCWD pumps potable water from the Deep Aquifers near the coast and from the 400-foot Aquifer.  However, MCWD’s pumping from the 400-foot Aquifer is extremely limited and again confined only to wells located in MCWD’s Ord Community service area, wh...
	18. UExhibit CU shows three-dimensional cross-section depictions of the aquifer system in the vicinity of the Project, demonstrating the extent of seawater intrusion.
	19. The Project’s test well perforates and produces from two aquifer systems: (1) the so-called Dune Sand Aquifer and (2) an aquifer on the CEMEX site with sediments located at similar elevations to those of the 180-foot Aquifer and that is believed t...
	20. Mr. Hopkins’ declaration addresses the overdraft condition in the coastal portion of the Salinas Valley Groundwater Basin.  It is correct that the Salinas Valley Groundwater Basin is in overdraft and is being impacted by intrusion of seawater.  Th...
	21. Mr. Hopkins is correct that in order to mitigate seawater intrusion in the 180-foot Aquifer, reestablishment of a seaward gradient in the aquifer system is necessary.  This will require reduced extractions from the inland portion of the aquifer.  ...
	22. MCWD alleges that operation of the test well will aggravate seawater intrusion in the 180-foot Aquifer and further degrade the water quality in the Salinas Valley Groundwater Basin.  However, no mechanism for this degradation is offered.  A review...
	23. As noted above, under current conditions, based on groundwater modeling simulations performed by the MCWRA, inland flow of seawater into the 180-foot Aquifer is estimated at an average rate of approximately 6,000 AF/Y.  This inland flow occurs acr...
	24. As confirmed by data from initial test slant well pumping included in the GEOSCIENCE Technical Memorandum, operation of the test slant well will locally lower groundwater levels near the well to elevations of 35 feet below sea level.  (See UExhibi...
	25. A visualization of these mechanics can be seen in capture zone graphics included in a groundwater modeling study my team performed for MCWD in 2006 (under contract to RMC Water and Environment, MCWD’s consultant).  A true and correct copy of this ...
	26. As stated above, without any pumping, the current condition of the 180-foot aquifer is that saline groundwater flows inland from the ocean.  Figure 2 of UExhibit EU depicts particle tracks (the arrows show movement of a theoretical particle moving...
	27. In addition, Figures 4 and 5 of UExhibit EU show the particle tracks with the proposed feedwater wells in operation.  The pumping wells create a localized reversal in flow direction in the area of the 180-foot Aquifer immediately inland of the wel...
	28. Indeed, the concept of a pumping barrier at the coast has been proposed to control seawater intrusion at locations world-wide.  For a local example, a salinity control barrier—which consists of a series of pumping wells—was installed in the Fremon...
	29. Mr. Hopkins’ allegation that the current drought will cause the test slant well to impact groundwater levels is also unfounded.  Drought conditions will increase the inland gradient, increasing the general rate of seawater intrusion.  This increas...
	30. I am familiar with all proceedings before the City and the Commission pertaining to this Project.  I personally attended City Planning Commission and City Council hearings regarding the Project and viewed the November 12, 2014, Commission hearing ...
	31. I am also familiar with Condition 11 contained in the Commission’s Final Adopted Findings for the Project, which requires monitoring of the Project to ensure any adverse impacts to groundwater quality are immediately halted.  The text of Condition...
	32. Because Condition 11 requires the Project to cease pumping activity upon one and one-half foot draw down or an increase in total dissolved solids of two thousand parts per million at monitoring well 4 (MW-4), any potential groundwater impacts woul...
	33. Mr. Hopkins criticizes the HWG’s ability to discern drawdown effects at the monitoring wells from tidal fluctuations and seasonal variations.  He alleges that a longer period of recording data would be necessary to filter out tidal fluctuations an...
	34. Moreover, Mr. Sterbenz’s declaration noted that, based on water level data from the wells that MCWRA monitors, groundwater levels in the 180-foot Aquifer fluctuate as much as 20 to 30  feet seasonally in response to agricultural pumping.  While th...
	35. Additionally, MCWRA has no monitoring wells in the coastal area to document any fluctuation at all because the aquifer has been intruded and most wells in the 180-foot Aquifer have been destroyed.  The location of the wells that MCWRA monitors in ...
	36. Any seasonal variation could be expressed as a superposition on the accumulated record.  In the curves shown on UExhibit FU, the drawdown associated with the proximate pumping well can be seen superimposed on the tidal signature.  Because of the p...
	37. Neither Mr. Hopkins nor Mr. Sterbenz raises any issues in their declarations that alter my opinion that the current conditions imposed on the Project testing will allow for detection of potential impacts, and allow for the pumping to cease before ...
	38. Mr. Hopkins also incorrectly characterizes MCWD Wells 30 and 31 as producing solely from the 180-foot Aquifer.  Wells 30 and 31 were drilled in 1985 and were designed to produce from the 400-foot Aquifer, because the 180-foot Aquifer was already b...
	39. Water produced from the Project’s test slant well will be derived from the both the Dune Sand Aquifer and the 180-foot Aquifer.  In his declaration, Mr. Hopkins references modeling results from the previous abandoned project (the Regional Desalina...
	40. Based on my current understanding, it is my opinion that the Project will not cause adverse groundwater impacts to any groundwater well producing from the 180- or 400-foot Aquifer in the vicinity of the Project that draws water for irrigation or h...
	41. It is my opinion that the data from the operation and monitoring of the test slant well is essential to provide data to inform the environmental analysis of a larger project.   It is also my opinion that the test slant well will have a benign to b...
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	1. I am an independent consultant providing hydrogeologic support services to municipalities, water agencies, and water utility companies.  I am a California Professional Geologist with specialty certifications in engineering geology (CEG) and hydroge...
	2. My educational and professional background are described in Paragraphs 1 through 6 of my April 20, 2015, Declaration submitted in support of California-American Water Company’s (“Cal-Am”) Opposition to Motion for Stay and Preliminary Injunction, an...
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	5. I have also reviewed the Declaration of Curtis Hopkins submitted in support of MCWD’s Reply Brief.  I disagree with several of Mr. Hopkins’ statements, which I describe below.
	6. It is my understanding that Cal-Am has intended the Project to pump most water from the Dune Sand Aquifer, as the Dune Sand Aquifer is not being utilized for beneficial use.  It is interesting to note that Mr. Hopkins’ previous declaration focused ...
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	11. Mr. Hopkins also takes issue with the characterization of groundwater in the vicinity of the Project site in both the 180-Foot and 400-Foot Aquifers as being characterized as non-potable or unusable for agriculture.  That generalized characterizat...
	12. Mr. Hopkins is correct that the average total dissolved solids (“TDS”) concentration at MW-5M meets the second tier of the 3-tiered (500, 1000, 1500 mg/l) water quality secondary standard set by the California State Water Resources Control Board –...
	13. As to the usability of the water for agricultural use, I understand that some growers in the area still have operational wells in the 180-Foot Aquifer.  However, these same growers choose to use more expensive Castroville Seawater Intrusion Projec...
	14. Mr. Hopkins also asserts that the Dune Sand Aquifer provides a protective layer to the 180-Foot Aquifer from seawater intrusion leaking into the 180-Foot Aquifer and, as noted above, provides important source of recharge to 180-Foot Aquifer.  Howe...
	15. In sum, while Mr. Hopkins continues to allege that the Project will aggravate seawater intrusion in the 180-Foot and Dune Sands Aquifers, he has provided no mechanism that would reasonably explain such alleged water quality degradation.   As I hav...
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