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PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE

SAN FRANCISCO, CA  94102-3298

November 21, 2008

VIA ELECTRONIC DELIVERY
Ms. Kimberly D. Bose, Secretary

Office of the Secretary

Docket Room

Federal Energy Regulatory Commission

888 First Street, N.E., Room 1A, East

Washington, D.C.  20002

Re: 
Southern California Edison Company, Docket No. ER09-187-000

Dear Ms. Bose:

Enclosed for filing in the above-docketed case, please find an original electronic filing of the attached document entitled “NOTICE OF INTERVENTION,  PROTEST AND REQUEST FOR A HEARING OF THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA.”

Thank you for your cooperation in this matter.

Sincerely,

/s/  
Gregory Heiden


Gregory Heiden

Attorney for the Public Utilities Commission

of the State of California

GXH:afm

UNITED STATES OF AMERICA

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION
	Southern California Edison Company


	Docket No. ER09-187-000




NOTICE OF INTERVENTION, PROTEST AND REQUEST FOR A HEARING OF THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

I. NOTICE OF INTERVENTION

Pursuant to Rules 211and 214(a)(2) of the Rules of Practice and Procedure of the Federal Energy Regulatory Commission (“FERC” or “Commission”), the Public Utilities Commission of the State of California (“CPUC”) hereby submits its notice of intervention in the above-docketed proceeding and protests Southern California Edison Company’s (“SCE”) filing, as set forth below.  

The CPUC is a constitutionally established agency charged with the responsibility for regulating electric corporations within the State of California.  In addition, the CPUC has a statutory mandate to represent the interest of electric consumers throughout California in proceedings before the FERC.  This Notice of Intervention serves to make the CPUC a party to this proceeding.  

Communications to the CPUC in this proceeding should be addressed to:

	Gregory Heiden

Public Utilities Commission of the
State of California
505 Van Ness Avenue, Room 5039
San Francisco, California  94102 
(415) 355-5539

gxh@cpuc.ca.gov

Mihai Cosman

Public Utilities Commission of the
State of California
505 Van Ness Avenue, 4th Floor
San Francisco, California  94102 
(415) 355-5504

mr2@cpuc.ca.gov

	Bishu Chatterjee

Public Utilities Commission of the
State of California
505 Van Ness Avenue, 4th Floor
San Francisco, California  94102 
(415) 703-1247

bbc@cpuc.ca.gov



II. PROTEST

A. Introduction



On October 31, 2008, Southern California Edison Company (SCE) filed revisions to its Transmission Owner (“TO”) Tariff.  Although SCE’s filing will result in a small rate decrease ($6.5 million) for retail customers, SCE’s proposal still results in unnecessarily high, and therefore, unjust and unreasonable rates for its customers as discussed below.  Because SCE’s filing results in a rate decrease, the CPUC requests that the FERC suspend the rate decrease for only one day and sets the rates subject to refund, consistent with FERC precedent.

B. SCE’s Proposed Return on Equity is Unreasonable
SCE proposes a Return on Equity (“ROE”) of 13.75 percent for DPV2 and Tehachapi and 13.25 percent for Rancho Vista, derived from a base ROE of 12 percent plus ROE adders FERC previously granted to SCE.
  SCE’s proposal is fifty basis points higher than what SCE proposed its last year’s CWIP filing, which is currently pending at FERC.
   SCE’s proposed ROE is unreasonable because SCE requests a much higher return than is necessary to attract capital in today’s investment environment, uses a problematic proxy group, and relies on an ROE midpoint of only two data points, which completely ignores the relevance of the other data.

1. SCE’s Proposed ROE is Excessive in Today’s Economic Environment 

SCE’s proposed ROE would give the company a higher return than needed to attract capital and, thus, would result in unjust and unreasonable rates.  At FERC, the ROE analysis requires the Commission determine “the minimum amount that one must pay new investors … to offer the utility the money it needs for investment.  This amount is the minimum cost of equity capital; it pays investors a ‘fair return,’ but not more while obtaining for the company the capital that it needs.”
  SCE’s CPUC-authorized ROE is 11.5 percent.
  SCE’s request at the CPUC for 11.8 percent was high enough for its planned $7 billion in capital expenditures for CPUC-jurisdictional facilities in the 2007-2111 period, which are at issue in SCE’s most recent filed general rate case at the CPUC.
  However, transmission is less risky than the larger generation and distribution portions of SCE’s business under the CPUC’s jurisdiction.  If SCE asked for only 11.8 percent ROE for its larger, riskier generation and distribution portions of its business than it certainly does not need a higher ROE for its less risky transmission business.  Therefore, SCE’s proposal does not meet the requirements set by the Court of Appeals that the ROE should not be higher than needed to attract capital.  

On May 5, 2008 the CPUC submitted testimony in Docket ER08-375, SCE’s application for CWIP cost recovery for its DPV2, Tehachapi and Rancho Vista transmission projects.  The CPUC’s analysis showed that SCE should receive a base ROE of 9.35 percent.
  Although less than seven months have passed since that testimony was submitted, there have been dramatic changes to the country’s financial markets so that investors would expect even lower returns now than in recent times.  Nonetheless, SCE seeks approval for the same base ROE that it seeks in its currently litigated fourth Transmission Owner Rate Case, ER08-1343, which was filed before the current fiscal crisis.
  Even if the base ROE was appropriate when SCE filed that application in August, which the CPUC disputes, the same ROE would not be supportable today.  

In its testimony SCE describes the current volatility of the bond yields and how such volatility indicates that SCE should have a higher authorized ROE.
  SCE’s claims that its cost of capital is increasing is contradicted by the fact that ten-year treasury bond yields are currently at a very low 3.38 percent, which is even lower than the low 4.01 percent on October 31 when SCE filed its application.
  FERC has consistently relied on treasury bond yields in assuring that “prospective returns reflect current capital market conditions.”
  Therefore, because these treasury bond yields are low, a lower ROE is justified.  Additionally, the volatility of the financial markets is actually a reason for a lower authorized ROE.  When the economy is volatile, investors seek safe investments such as electric utilities.  SCE currently enjoys a strong BBB+ S&P credit rating.  Risk averse investors are pursuing such reliable opportunities.  

2. SCE Relies on a Faulty DCF Analysis

 SCE’s justification for its proposed ROEs is based in part on its DCF analysis.  The CPUC’s DCF analysis would perform a more rigorous screening of companies than SCE to assure that SCE is compared to companies with similar risks.   SCE’s proxy group inappropriately includes companies with different risk profiles than SCE such as Hawaii Electric.
  Hawaii Electric, which supplies ninety-five percent of Hawaii’s power, operates outside of the mainland Unites States and is not a member of an RTO or ISO and, therefore, does not face similar risks as SCE.  SCE’s screening process fails to exclude companies with higher growth rates than is allowed by FERC precedent.  In the past, FERC has stated that companies with growth rates of 13.3 percent or higher should not be included in a DCF analysis.
  Yet, SCE includes CenterPoint Energy and PPL Corp in its DCF analysis.
  Also, SCE ignores FERC precedent that specifies that if one estimate for a company’s DCF is excluded, the other estimate must also be excluded:  “We agree with the Presiding Judge that having excluded UIL’s low-end ROE, it would have been improper to then use UIL’s high end ROE …The use of only one component of the UIL data would skew the Commission’s DCF method and is rejected.”
  There is a significant impact on SCE’s calculation for failing to follow this FERC precedent.  As discussed below, SCE’s “zone” of reasonableness relies on one high and one low estimate.  However, the highest company result, Hawaii Electric, with a 16.28 percent high ROE estimate, should be excluded since SCE excluded its low result of 7.13 percent.
  This change alone would reduce SCE’s estimate using SCE’s methodology to 11.65 percent.  Even though SCE concedes that companies with ROEs over 17.7 percent should be excluded from the DCF analysis
, it inappropriately includes a low estimate for CenterPoint Energy (14.33%) which should have been excluded entirely.  

SCE’s reliance on an ROE midpoint of its DCF data should be rejected.  While SCE’s proxy group contains forty-one data points, SCE’s use of a midpoint completely ignores thirty-nine of these data points, relying entirely on the highest “high” and lowest “low” points.  This methodology unreasonably depends upon two companies’ results, which makes the rest of the DCF process useless to SCE’s calculation.  Furthermore, FERC precedent specifies that an applicant should use the median rather than the midpoint.
  While the CPUC analysis shows that the average of all company data would be an equally valid methodology, the midpoint of only the highest high and lowest low, ignoring all other results, is not a valid under recent FERC precedent. 

In ER08-375, the CPUC performed a DCF analysis for SCE.  In that analysis, the CPUC took all of the companies low DCF results and averaged them together to obtain a low DCF result and did the same thing to develop a high DCF result.  The CPUC used these numbers, which took into account all data points, to develop its zone of reasonableness.
  The CPUC’s approach, using properly screened companies, is statistically superior and more likely to achieve SCE’s objective of considering “the breadth of DCF results.”
  The unreasonableness of SCE’s midpoint is also demonstrated by the fact that the average (11.15) and median (10.91) are within 25 basis points of one another, whereas the midpoint is much higher.
  

SCE defends the midpoint over the median on the grounds that the median of 10.91 percent “would impact SCE’s ability to attract capital.”
  Yet, SCE provides no evidence to support the assumption that a return on equity of 10.91 percent would not be enough to attract capital in today’s economy.  SCE’s aggressive construction plans, both at the state level (where SCE has an 11.5 percent ROE) and federal level show that has been able to attract capital.  According to SCE’s most recent TO filing, “from 2008-2012, SCE expects to expend approximately $4.9 billion on CAISO-related transmission upgrades,” including $800 million on transmission facilities in 2008 and 2009.
  In this filing, SCE similarly states that it is “engaging in an aggressive transmission infrastructure expansion campaign.”
  These are not the actions of a company having any difficulty attracting capital.  

C. SCE’s  Proposed CWIP Costs Are Not Justified

SCE’s filing provides large cost estimates for its three transmission projects.  Some of these cost estimates appear to be unreasonable.  SCE forecasts $272.9 million for Tehachapi and $71.1 million for Rancho Vista.
  These proposed expenditures constitute significant ratepayer expenses.  While the CPUC has approved Tehachapi segment 1-3, it is important to California ratepayers that SCE stay within its budget for these projects.  The CPUC requires discovery to determine the extent to which SCE’s forecasts are consistent with what SCE has presented to the CPUC.  As discussed below in the Motion to Consolidate, the base rate costs associated with Tehachapi and Rancho Vista are subject to hearing in SCE’s pending TO-4 proceeding, which is currently in settlement negotiations.  Though that proceeding is intended to scrutinize SCE’s proposed base rate forecasts associated with these transmission lines, the CWIP costs should be given the exact same level of scrutiny since ratepayers bear these costs also.  Additionally, SCE forecasts $7.14 million for DPV2 between October 2008-December 2009.
  Although SCE received CPUC approval to construct DPV2, the Arizona Corporation Commission (ACC) denied SCE permission to construct the transmission line, which is why SCE is now seeking FERC approval.
  SCE’s explanation is that the forecast is for “projected consulting and legal costs”, not actual construction.
  The CPUC is concerned that SCE does not adequately justify such a large ratepayer expense and requires additional discovery to better understand the reasonableness of the forecast.  SCE’s application shows that it over forecast (and over collected) CWIP expenses by $6.5 million last year; therefore, it is important that SCE’s forecasting methods be given careful scrutiny to assure that ratepayers are not overpaying.

D. Reservation of Rights to Supplement This Protest

Due to the voluminous nature of SCE’s CWIP filing and the very limited time that the CPUC has had to review it to date, further review and/or discovery may disclose additional issues that the CPUC may deem important to raise by way of protest during the upcoming FERC proceedings in this matter.  The CPUC accordingly reserves it rights to protest such additional issues as may be revealed during the course of its further review of SCE’s filing.  We urge FERC not to limit the scope of issues in this proceeding until parties have more time to review the application.  

III. MOTION TO CONSOLIDATE

The CPUC moves FERC to consolidate this proceeding with SCE’s pending Transmission Owner Rate Case, FERC Docket No. ER08-1343, ER08-1353 (TO-4).  In TO-4 SCE is proposing an ROE of 12.7 percent, including a base ROE of 12 percent and an ROE adder of .2 percent for Tehachapi and Rancho Vista.
  FERC did not accept SCE’s proposed ROE, and, instead, set all of the issues in SCE’s filing for hearing.
  Since SCE’s ROE is being litigated in TO-4, it makes sense to consolidate the proceedings.  Additionally, SCE is forecasting costs for Tehachapi and Rancho Vista in both this proceeding and in TO-4.  Depending on when these projects go into service, the rates will either be collected through the CWIP account or through the base revenue requirement set in TO-4.  Currently, TO-4 is on a settlement track and parties are reviewing all of SCE’s proposed 2009 costs in that proceeding.  Because the proceedings clearly involve common issues of law and fact, it makes sense for parties to consider the identical issues-the forecasted costs for Tehachapi and Rancho Vista, and the proposed Return on Equity-in one proceeding.  Furthermore, “consolidation of these two proceedings is administratively efficient and will avoid duplicative litigation.”

IV. CONCLUSION

For the foregoing reasons, the CPUC protests SCE’s CWIP TO filing, and requests (i) that the FERC suspend SCE’s proposed CWIP revenue requirement for one day; (ii) that SCE’s rates are subject to refund;  (iii) that the issues set forth in this protest, as well 

as other such issues as may emerge during the CPUC’s further review of this voluminous filing, be set for hearing; and (iv) that this proceeding be consolidated with ER08-1343 and ER08-1353.
Dated:  November 21, 2008


Respectfully submitted,


FRANK LINDH


HARVEY Y.  MORRIS


GREGORY HEIDEN
By:
/s/
Gregory Heiden


Gregory Heiden

505 Van Ness Avenue


San Francisco, CA 94102 

Phone: (415) 355-5539


Attorneys for the Public Utilities Commission 
of the State of California
CERTIFICATE OF SERVICE

I hereby certify that I have this day, caused a copy of the foregoing “NOTICE OF INTERVENTION, PROTEST AND REQUEST FOR A HEARING OF THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA” to be served electronically upon all parties of record in this proceeding, in accordance with Rule 385.2010(f) of the Federal Energy Regulatory Commission’s Rules of Practice and Procedure.
Dated at San Francisco, California, this 21st of November, 2008.








/s/
Gregory Heiden








______________________









Gregory Heiden

� See Paiute Pipeline Company, 110 FERC ¶ 61,195 at P 12(2005) where the FERC only nominally suspended the rate decrease, but suspended the rate increase for five months.


� See Ex. SCE-5 at 3


� See FERC Docket ER08-375.  Southern California Edison, 122 FERC ¶ 61,187 at P 20. (2008)


� Boston Edison Company v. FERC, 885 F.2d 962, 965 (1st Cir. 1989).  


� CPUC Decision 07-12-049 at 49.


� Application 07-11-011, “Application for Southern California Edison Company for Authority to, Among Other Things, Increase Its Authorized Revenues for Electric Service in 2009, And to Reflect that Increase in Rates” filed at the CPUC on November 17, 2007.  


� FERC Docket No. ER08-375, Brief of the CPUC at 3.


� See Southern California Edison Company, 124 FERC ¶ 61,308 at P6 (2008).


� See Ex. SCE-5 at 16.


� Daily treasury yield curves can be found at http://www.ustreas.gov/offices/domestic-finance/debt-management/interest-rate/yield.shtml.


� See Bangor Hydro, 122 FERC ¶ 61,265 at P 33 (rehearing order) (2008).  See also Boston Edison Company v. FERC, 885 F.2d 962,967 (1st Cir 1989): (“The Commission frequently adjusts return on equity when warranted by changing circumstances in the financial markets …); See also Town of Norwood v. FERC, 80 F.3d 526, 536 (D.C. Cir 1995), where the Court held than FERC should develop an ROE based on the most recent market conditions, including declining Treasury Bond interest rates.


� See Ex. SCE-6 at 1


�  ISO New England, 109 FERC ¶ 61,147 at P 205 (2004); See also ITC Holdings Corp, 121 FERC ¶ 61,229 at P 42.  (“a 13.3 percent growth rate is unsustainable over time and therefore fails to meet threshold tests of economic logic.”).  


� See Ex. SCE-6 at 2.   


� Bangor Hydro Electric Company, 117 FERC ¶ 61,129 at P 54 (2006).  


� SCE excluded Hawaii Electric’s low estimate, citing to FERC precedent that this result must be excluded because it is too close to current utility bond yields.  See SCE-5 at 31-32. 


� See Ex. SCE-5 at 33.


� See Golden Spread Eagle Electric Cooperative Inc. v. Southwestern Public Service Commission, 123 FERC ¶61,047 at P 62 (2008); Virginia Electric and Power Company, 123 FERC ¶ 61,098 at P 67 (2008).


� See “Brief of the Public Utilities Commission of the State of California” at 27-28 in Docket ER08-375, filed May 5, 2008.  The CPUC used the midpoint of the two numbers, which were an average of all the data points, to develop a “base” ROE.  Unlike SCE’s midpoint, the CPUC relied on all the data points, not just the lowest low and the highest high.


� See Ex. SCE-5 at 39.  


� See Ex. SCE-6 at 1.


� See Ex. SCE-5 at 41.


� See Southern California Edison Company, ER08-1343, “Transmission Owner Tariff Transmission Rate Filing”, Volume 1 Transmittal letter at 3, filed August 1, 2008.


� See SCE Vol. 2, Statement BM at 1.


� See Ex. SCE-2 at 15.  


� See Ex. SCE-4 at 1-3.  


�  See Ex. SCE-2 at 2-7.  


� See Id. at 7.  


� Docket No. ER08-1343 Ex. SCE-17 at 3-4.   


� See Southern California Edison Company, 124 FERC ¶ 61,308 at P 24 (2008).  


� See Id. at P 23. See Midwest Independent System Operator, Inc., 103 FERC ¶ 61,090 at P 29 (2003); see also Central Illinois Light Co. v. Panhandle Eastern Pipe Line Co., 21 FERC ¶ 61,147 (1982) (ordering consolidation where there is “a commonality of issues that can and should be addressed in a single proceeding”).
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