Community Environmental Council Comments on AB 2466 Issues

Jan. 16, 2009

The Community Environmental Council appreciates the opportunity to informally comment on the issues raised in the forum last week. These comments are an expansion of comments already shared via email and in the forum last week. 
I. Utility Presentation re Issues Related to the RPS Guidebook

The key challenge raised in the joint utility presentation (“Presentation”) arose from the definition of “eligible renewable generation facility,” in section 2830(a)(3). The Presentation asserted that this definition, which refers to the “California Renewables Portfolio Standard Program,” requires a consideration of the Energy Commission’s RPS Guidebook. The Guidebook contains information above and beyond that provided in state law governing the RPS. 

However, the definition contained in section 2830(a)(3) refers to terms of art that are defined in existing law. Accordingly, no discussion of the Guidebook or its contents is required or needed with respect to AB 2466. Section 2830(a)(3) states, in full (emphases added): 

“Eligible renewable generating facility” means a generation facility that has a generating capacity of no more than one megawatt, is an eligible renewable energy resource pursuant to the California Renewables Portfolio Standard Program, is located within the geographical boundary of, and is owned, operated, or on property under the control of, the local government, and is sized to offset all or part of the electrical load of the benefiting account. For these purposes, premises that are leased by a local government are under the control of the local government.

The Presentation missed the fact that “eligible renewable energy resource” is defined in section 399.12(c). This section states, in part: “’Eligible renewable energy resource’ means an electric generating facility that meets the definition of ‘in-state renewable electricity generation facility’ in Section 25741 of the Public Resources Code, subject to the following limitations….” Section 25741 lists the technologies that are eligible, such as wind, solar, etc. 

The Article that contains section 399.12 is Article 16, which is labeled “California Renewables Portfolio Standard Program.” 

Hence, it is quite clear that AB 2466 refers to this article of the Public Utilities Code and the definitions contained therein, not to the CEC RPS Guidebook, which is a document created pursuant to law, and is not itself law. 

As such, the challenges presented in the Presentation related to the RPS Guidebook are eliminated. 

II. Generation Cost Credit from Generating Account
Another major issue identified by parties at the forum was the language in AB 2466 stating that “benefiting accounts” generation costs may be credited with excess energy from a “generating account.” The Presentation interprets this language to mean that only generation costs may be offset by power from a generating account. 
This interpretation, which is an eminently reasonable interpretation of the law as written, presents a major problem for the intent of the law, which is clearly to allow public agencies to aggregate accounts with one renewable energy facility. This is the case because if only generation costs at the benefiting account may be reduced through offsets from the generating account, and not the entire utility bill at the benefitting account, AB 2466 will likely have zero impact due to the expense of adding the additional capacity required for excess energy to be produced. In other words, if only generation costs at the benefitting account may be reduced, the economics don’t work out and traditional net metering will remain the only option. This would completely stymie the intent of the bill. 
As such, the bill as written will likely have minimal effect, and possibly no effect, on stimulating additional renewable energy generation. However, the Commission has broad constitutional authority to enact its own programs independent of any new legislation. The Constitution states (Art. 12, section 2): “Subject to statute and due process, the commission may establish its own procedures.  Any commissioner as designated by the commission may hold a hearing or investigation or issue an order subject to commission approval.”

Article 12, section 6 states: “The commission may fix rates, establish rules, examine records, issue subpoenas, administer oaths, take testimony, punish for contempt, and prescribe a uniform system of accounts for all public utilities subject to its jurisdiction.”
The Commission has interpreted, and Courts have generally supported, these provisions as granting broad powers to the Commission. The Commission’s inherent Constitutional authority is limited only by the provisions above and by legislation. Where legislation does not specifically prohibit action by the Commission, or where legislation has provided guidance in the area at issue, the Commission may not take action that contradicts the legislation. Beyond these limitations, the Commission’s inherent power is quite broad. 
For example, the Commission significantly expanded the scope of AB 1969, California’s limited feed-in tariff, providing the feed-in tariff option to any customer of a utility, not just wastewater treatment plants, as the legislation required, and expanding the cap up to 478 megawatts for all investor-owned utilities.

Similarly, the Commission enacted the $3 billion California Solar Initiative under its own authority. SB 1 was passed after the Commission’s action, providing additional detail for the program. 
Accordingly, the Commission may, under its own authority, create a program that goes beyond AB 2466. The Commission should enact its own program, stemming from AB 2466, but going beyond this legislation, by allowing benefitting accounts offsets against the full bill, as well as at the generating account. Only through this change will AB 2466 have any substantial effect. AB 2466 does not prohibit this action by the Commission because it does not state that “only” generation costs may be reduced; nor does it limit the Commission’s inherent authority to enact its own program separate from statute. As such, the Commission may expand the allowed offset to the entire benefitting account utility bill. We recommend that the Commission follow this route. 
� D.07-07-027 states (p. 43): 





We adopt a limited expansion of this basic tariff/standard contract program from water/wastewater customers to other customers.  We do this today for only two utilities:  SCE and PG&E.  We also limit the expanded availability to the same basic terms adopted above for water and wastewater customers (e.g., 1.5 MW or less per project; allocation of 123,884 kW for SCE and 104,603 kW for PG&E, for a combined total of 228,487 kW).  


The expanded availability is separate and distinct from the program to implement § 399.20.  Therefore, the tariffs/standard contracts should also be separate and distinct.  








