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May 11, 2020 

Daniel T. Rockey 

Direct: 415/268-1986 

Fax: 415/430-4386 

daniel.rockey@bclplaw.com 

 

 

Consumer Protection and Enforcement Division 
Transportation Licensing and Analysis Branch 
California Public Utilities Commission 
505 Van Ness Avenue 
San Francisco, CA 94102 

Service List: R.19-02-012 

 

Re: Reply of Lyft, Inc. to Protests of the San Francisco Municipal Transportation Agency, San 
Francisco County Transportation Authority, and the Mayor’s Office on Disability to Lyft Advice 
Letters AL-1 through AL-3 

Dear CPED Staff: 

By this Reply, Lyft, Inc. (“Lyft”) responds to each of the three protests submitted by the San Francisco 
Municipal Transportation Agency, San Francisco County Transportation Authority, and the Mayor’s Office 
on Disability (collectively, “SF”) to Lyft Advice Letters AL-1, AL-2, and AL-3 (collectively, “ALs”).  Because 
each of the three protests filed by SF is substantively identical, Lyft addresses all three protests together 
in this Reply.  

1. SF’s Objections to Lyft’s Claim of Confidentiality Are Not a Proper Subject for Protest 
Under General Order 96-B 

SF’s protest to Lyft’s ALs largely fails to comply with the requirements of General Order 96-B 
(“GO 96-B”), which expressly enumerates the grounds upon which a protest may be premised.  Rather 
than challenge Lyft’s ALs on one of the specified grounds, SF instead focuses much of its protest on 
attempting to undermine Lyft’s claim of confidentiality.  SF is entitled, of course, to object to Lyft’s claim 
of confidentiality, however, that objection must be addressed independently of any protest, as set forth 
in General Order (“GO”) 96-B, § 10.5.  Furthermore, to the extent SF made any effort to comply with the 
procedures governing objections to confidentiality in GO 96-B, it unreasonably delayed taking action and 
unreasonably rejected Lyft’s offer to provide the unredacted data.  

Pursuant to General Order 96-B, as modified by Decision (D.) 20-03-007, any party to 
Rulemaking (R.) 19-02-012 may file a protest to a TNC advice letter seeking an offset request.  GO 96-B, 
§7.4.2 sets forth the grounds upon which a protest to an advice letter may be premised.  Those bases 
include, for example, that the relief would violate a statute or Commission order, the data, analysis, or 
calculations contain material errors, or the relief requested is unjust unreasonable, or discriminatory.1  
They do not include objection to a claim of confidentiality.   

Objections to claims of confidentiality are instead addressed by §10 of GO 96-B.  Pursuant to 
§10.3, a party submitting an advice letter is expressly authorized to seek confidential treatment for the 
advice letter, or portions thereof.  In fact, it is routine for utilities to seek confidential treatment of data 
                                                
1 GO 96-B, §7.4.2(2), (3), (6). 
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underlying advice letters submitted to the Commission.2  In the event a party objects to a claim of 
confidentiality, that party must meet and confer with the utility in an effort to resolve the objection 
pursuant to §10.5.  If the parties are unable to resolve the objection, the Industry Division is directed to 
refer the dispute to the Administrative Law Division for resolution.  Objections to claims of confidentiality 
cannot be resolved by Industry Division staff and are not a proper subject of protest.   

SF attempts to frame its objection to confidential treatment as a protest by claiming that it lacks 
sufficient information to properly evaluate Lyft’s offset requests.  However, to the extent SF claims it 
lacks access to necessary data, that is a problem entirely of its own making.  Lyft filed and served 
redacted, public versions of its ALs on April 15, 2020.3  SF then waited a full fifteen days, until Friday, 
May 1, 2020, at 11:15 am, before notifying Lyft that it objected to the redactions and requesting a meet 
and confer, as required by GO 96-B, §10.5.  Lyft met and conferred with SF by telephone the very next 
business day, May 4, 2020.  During that call, Lyft offered to provide SF with fully unredacted copies of its 
ALs, subject to an appropriate nondisclosure agreement, as contemplated by GO 96-B.  SF declined to 
accept the data, claiming that it was unable to agree to a nondisclosure agreement due to its obligations 
as a public entity under the Public Records Act.  However, that position is squarely at odds with the 
position SF has taken in similar instances in the past, as SF has previously agreed on multiple occasions 
to receive confidential TNC data subject a stipulated protective order that includes provisions to 
accommodate Public Records Act requests.4  Equally significant, SF’s position here is also directly 
contrary to the terms of GO 96-B, which expressly states that a party seeking confidential treatment of 
information in an advice letter must provide notice that “the information will be made available to those 
who execute a nondisclosure agreement” and must list “the name and contact information of the person 
or persons who will provide the nondisclosure agreement and access to the confidential information.”5  
In other words, GO 96-B expressly requires the very process that SF now rejects. 

Had SF accepted access to the data, consistent with GO 96-B and past practice, SF would have 
had full access to all of the data and could have analyzed that data (as CPED is able to do), and could 
have formulated a cogent response to that data prior to the expiration of the time to lodge a protest.  
Instead, SF unreasonably delayed seeking access to the data until the eleventh hour and engaged in a 

                                                
2 See, e.g., In Re Order Instituting Rulemaking (Aug. 19, 2005) 2005 WL 2036510, at *6 (upholding 
Southern California Edison’s claim of confidentiality with respect to data underlying advice letter); In Re 
Pac. Gas & Elec. Co. (Dec. 14, 2006) 2006 WL 3831303, at *2 (finding that PG&E justified confidential 
treatment of data in advice letter); be Resolution E-4388. San Diego Gas & Elec. (SDG&E) Requests 
Approval of Two Renewable Power Purchase Agreements with Centinela Solar Energy, LLC. (Jan. 13, 
2011) 2011 WL 732001, at *2 (ruling that “confidential appendices attached to the Advice Letter 2171-E 
and the confidential portions of the Advice Letter 2171-E will not be made public upon Commission 
approval of the Advice Letter 2171-E.”). 
3 Lyft served “corrected” versions thereafter to remedy certain technical issues in the Excel spreadsheet 
and an issue that prevented Lyft from combining the various documents into a single PDF/A compliant 
document.  The corrected versions were substantively identical to the originally filed versions.  Thus, SF 
was on notice of Lyft’s claims of confidentiality as of April 15, 2020.  
4 In City and County of San Francisco v. Lyft, Inc., Case No. CPF-17-515768, SF and Lyft agreed to a 
Stipulation and Protective Order, pursuant to which Lyft agreed to provide SF with confidential data and 
which established an agreed upon procedure for addressing potential Public Records Act requests for 
that data.  A copy of that Stipulation is attached as Exhibit A hereto.  SF agreed to a similar procedure 
with Uber.  See City and County of San Francisco v. Uber Technologies, Inc. (2019) 36 Cal.App.5th 66 
noted in its decision.  See id. at 83–84 (“Uber and the City entered into a stipulated protective order” 
that “squarely and thoroughly addressed” concern regarding “requests for that data under the Public 
Records Act.”). 
5 GO 96-B, §103(a). 
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pro forma meet and confer, at which it refused Lyft’s offer to provide the data.  Now, SF argues, 
paradoxically, that Lyft’s offset request must be denied because SF did not have access to the data.  SF 
cannot be heard to complain that it cannot evaluate Lyft’s ALs because it lacks access to data when Lyft 
expressly offered to provide SF with access to that very same data.   

To be clear, Lyft is fully prepared to support its claim of confidentiality before the Administrative 
Law Division, but declines to do so in the context of its reply to a protest, consistent with the terms of 
GO 96-B.  Lyft does, however, believe it is important to note its forceful objection to the notion 
advanced by SF in its protest that Decision (D.) 20-03-014 in R. 12-12-011 preemptively determined that 
TNC data is not confidential.  Indeed, it is for just that reason – the risk that parties like SF would make 
sweeping claims regarding confidentiality based on that decision – that Lyft and Uber have sought 
rehearing to remove the ill-considered dicta cited by SF here.  Nevertheless, even that decision 
acknowledges that it would be inappropriate for the Commission to prejudge any claim of confidentiality 
based upon the broad, conclusory discussion of competition in D. 20-03-014.6  SF’s sweeping reliance on 
D.20-03-014 as a basis to deny Lyft’s offset requests is entirely inappropriate.7  

In submitting and serving its ALs, Lyft dutifully followed the instructions provided by CPED staff 
to serve and file redacted versions provisionally, and then, when directed to do so by CPED staff, to file 
unredacted, non-public versions.  As a result, CPED staff has all the data necessary to evaluate Lyft’s 
ALs.  SF would be in the same position had it timely raised its objections and accepted Lyft’s offer of 
access to that data.  The fact that SF chose not to accept the data offers no grounds for denial of Lyft’s 
offset requests.             

2. SF’s Arguments that Lyft Failed to Establish Presence and Availability Lack Merit  

In addition to objecting to Lyft’s redactions, SF criticizes certain other aspects of Lyft’s advice 
letters.  None of these criticisms has merit.   

SF first complains that: 

“[R]esponse times” are not reported for trip requests made by people with disabilities 
that went unfulfilled because a driver with a WAV was not present or available. This 
makes the response time percentages look dramatically higher than they would if 
response times were measured in a way that reflected those occasions when a request 
for WAV service receives no response at all.8 

As threshold matter, it is not at all clear how one would calculate a “response time” for a ride that had 
no response that one could time.  More to the point, however, Lyft calculated response times precisely 
as directed in D.20-03-007.  To the extent SF objects to the Commission’s definition of response time, 
the proper vehicle to raise that issue is an application for rehearing, not a protest to Lyft’s advice letters.  

                                                
6 D.20-03-014, p. 32; 34-35. 
7 It is also inappropriate because, by its terms, D.20-03-014 applies only to TNC Annual Reports.  See 
D.20-03-014, Ordering Para. 2 (“If a Transportation Network Company (TNC) wants to claim that any 
information contained in its annual reports should be protected from public disclosure….”) (emphasis 
added).  It is true, as SF points out, that in the body of the decision, the Commission indicated that 
issues regarding confidentiality of information concerning this rulemaking would be addressed consistent 
with the Commission decision in D.20-03-014.  But D.20-03-014 does not automatically apply to data 
submitted in this rulemaking.  If it did, TNCs would be required to file a motion for confidentiality 90 
days in advance of an offset filing, something they are obviously not required to do.  
8 SF Protest, p. 7.   
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 Further tilting at windmills, SF next takes issue with the Commission’s determination in D.20-03-
007 that TNCs can demonstrate presence and availability by submitting data on WAVs in operation by 
quarter, hour and day of the week and the number and percentage of trips completed, not accepted, or 
cancelled by the passenger and the number of driver and passenger no-shows.9  SF asserts that CPED 
cannot “simply write the statutory requirement for a demonstration of presence and availability out of 
their analysis for offset eligibility” and that “[m]ere submission of data does not ‘demonstrate’ presence 
and availability.”  Once again, however, SF takes issue not with Lyft’s ALs, but with D.20-03-007. A 
protest is not the vehicle by which to express that disagreement.       

SF next asserts that Lyft fails to demonstrate presence and availability because “the submittals 
contain basic math errors, where the sums of the percentages of trips reported on the tabs that begin 
with ‘% WAV Trips….’ exceed 100% in many cells. (See Attachment 1 to SFMTA et al Protest - Lyft 
Retroactive Offset Check.).”10  It is not at all clear what SF is actually saying here, and SF offers no 
further explanation; however, Lyft presumes that SF believes that adding up percentages across the 
various tabs should equal 100%.  If that is what SF is saying, it is SF that is making a basic error.  Lyft 
has calculated the percentages as directed by D.20-03-007 and the instructions provided by staff.  The 
categories of instances reflected in the percentage tabs do not constitute the complete universe of 
possible scenarios that might be encountered in offering WAV service and, therefore, are not intended 
to, and should not be expected to, result in 100% when added together.  For example, Lyft observed 
instances in which a driver canceled a ride request, but the ride request was accepted by a different 
driver and the ride was completed.  In that instance, Lyft counted both the cancel and the completed 
ride.  In other instances, an “administrative cancel” may have occurred, such as an instance in which 
Lyft observed that a driver forgot to hit the “drop off” button in the app to record a completed ride.  
When Lyft detected that a completion had not been recorded, Lyft administratively canceled the ride and 
tallied the cancellation, despite the fact that the passenger was picked up and arrived at his or her 
destination.  In these instances, which may include a driver, passenger, or “admin” cancellation, as well 
as a completed ride, both a cancel and a completed ride are recorded.  As a result, adding percentages 
across tabs may produce a number greater than 100%, or less than 100%.  That does not mean that 
Lyft made an error.  Notably, Lyft could have declined to record cancellations in such instances.  That 
would have made Lyft’s cancellation figures appear more favorable.  However, Lyft believes recording 
such cancellations is more reflective of the user experience and is more useful in evaluating the level of 
service offered by its WAV programs.         

 SF also complains that some of the data fields are left blank, and that it does not know whether 
the blank fields represent 100%, 0% or not applicable.  To be clear, if there were no instances of the 
specified activity, Lyft left the field blank.  For example, in the % completed field, if there were no ride 
requests during the specified day and hour, nothing was recorded in the corresponding cell.  Likewise, if 
no cancellations by driver were recorded in a given hour and day, no value was placed in that cell. Lyft 
believed that this was clear from the context, but is happy to clear up any confusion. 

Finally, SF argues in a vacuum that because Lyft’s WAV pilot programs have limited service 
hours, Lyft’s request for reimbursement should be denied.11  First, SF does not point to any statute, 
decision, or ruling providing that only WAV programs that operate 24 hours a day are eligible for 
reimbursement.  Second, Lyft has designed its initial pilot programs based upon feedback from the 
community that it serves and the data collected from the program, rather than arbitrary coverage 
targets.  For example, Lyft initially offered WAV service between 7:00 am and 9:00 pm, but extended 
the hours of service to midnight based upon feedback from the disability community and observed 

                                                
9 SF Protest, p. 8.   
10 Id. 
11  SF Protest, p. 8. 
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demand, and to minimize the risk of stranded passengers.  Given the extremely limited demand Lyft has 
observed for service outside of the current operating hours, and the enormous costs of providing such 
service, Lyft believes its current operating hours are appropriate, though Lyft continues to monitor 
demand and solicit input from users and is prepared to make adjustments where appropriate.  
Nevertheless, SF’s argument that only WAV programs that operate 24 hours a day are eligible for 
reimbursement should be rejected, as it is not a requirement and would not be a sound policy.  Again, to 
the extent SF believes this should be a requirement, a protest is not the appropriate forum to raise the 
issue. 

3. SF’s Assertion that Lyft Failed to Demonstrate Outreach to the Disability Community 
Is Unfounded 

SF also claims that Lyft failed to demonstrate outreach to the disability community.  First, SF 
claims that it “received constituent feedback that the “WAV” option is not readily available in the Lyft 
app unless a rider knows to activate ‘Access mode’ in the app settings.”12  Lyft appreciates and will 
consider this feedback, however, SF’s criticism is not of Lyft’s outreach efforts, but rather its product 
design.  Suggested improvements in product design are not a basis for denying an offset request.   

SF also takes issue with Lyft’s documentation of its outreach efforts by noting that Lyft listed an 
in-person meeting with the SFMTA and SF Paratransit on Sunday, September 8, 2019.  SF states that 
after a “reasonable survey,” it has “found no one with any knowledge of any such meeting.”13  Lyft is 
puzzled by this assertion.  As SF knows, September 8, 2019 was the date of the City’s First Livable 
City/Sunday Streets: Getting There Together Celebration at the Civic Center.14  The event was described 
as “a signature citywide celebration of San Francisco seniors and adults with disabilities,” and was 
“[p]resented by CASE (Coalition of Agencies Serving the Elderly) in partnership with Livable City/Sunday 
Streets, the Department of Aging and Adult Services, Age and Disability Friendly San Francisco, and the 
Dignity Fund Coalition, [to] bring together seniors, people with disabilities, service providers, City 
officials, and the general public to celebrate and ensure San Francisco is a great place to live and age.”15  
Lyft’s Julia Kim, and other members of Lyft’s WAV team, attended the Getting There Together 
Celebration and spoke with representatives of SF Paratransit and SFMTA who were attending the event 
(at their respective booths) to let them know about Lyft’s WAV pilot programs and to distribute copies of 
a marketing flyer for the program.  In fact, at the suggestion of Nicole Bohn, Director of the Mayor’s 
Office on Disability, who also attended the event, Ms. Kim asked to speak with Matt West of SFMTA, and 
asked whether Lyft could share information about its program on SF’s online resources webpage.  An 
individual Ms. Kim believes was West responded that due to a city ordinance, SF was prohibited from 
listing Lyft’s WAV service on its webite.  SFMTA offered no other suggestions as to how Lyft could get 
the word out about its WAV program and instead told Ms. Kim to go back to Ms. Bohn, as they were 
surprised that she wasn't familiar with the city ordinance.  To Lyft’s surprise, unlike other exhibitors, who 
expressed enthusiasm regarding Lyft’s WAV pilot programs and offered to help get the word out, SFMTA 
did not demonstrate any interest in learning about Lyft’s WAV pilot program, ask any further questions, 
or offer additional recommendations for publicizing the program.  Although Lyft’s efforts to engage with 

                                                
12 Id. 
13 SF Protest, p. 8.   
14 https://www.livablecity.org/seniors-and-people-with-disabilities-take-over-civic-center-for-the-first-
annual-getting-there-together-celebration-on-september-8/ 
15 https://www.sundaystreetssf.com/gtt/  

https://www.livablecity.org/seniors-and-people-with-disabilities-take-over-civic-center-for-the-first-annual-getting-there-together-celebration-on-september-8/
https://www.livablecity.org/seniors-and-people-with-disabilities-take-over-civic-center-for-the-first-annual-getting-there-together-celebration-on-september-8/
https://www.sundaystreetssf.com/gtt/
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SFMTA were not reciprocated, SF’s assertion that such a meeting never took place is both inaccurate 
and particularly inappropriate, given the circumstances.16  

4. SF’s Request for Relief Is Contrary to Law and Is Unsupported  

SF requests “that the CPED reject Lyft’s claims for confidentiality; direct Lyft to re-serve 
unredacted Advice Letters on all parties; and issue a notice continuing or re-opening the protest period 
pursuant to General Order 96-B, Section 7.5.1, for an additional 20 days following service of the 
unredacted Advice Letters to allow the parties to analyze the Advice Letters and, if necessary, submit a 
supplemental protest.”17  SF’’s request finds no support in the law and lacks any justification on the 
record here. 

To the extent SF objects to Lyft’s claim of confidentiality, that claim must be referred by CPED 
staff to the Administrative Law Division pursuant to GO 96-B, §10.5 and addressed separately.  It does 
not provide a basis for denying Lyft’s request for reimbursement.  Furthermore, SF cites no authority 
that would authorize Staff to re-open the protest period specified in GO 96-B or permit SF an additional 
20 days to submit a supplemental protest.  Moreover, D.20-03-007 clearly sets out the schedule for Staff 
decisions on offsets requests, which must be made within 30 days after submission of the offset request.  
No provision is made for extension of that period.  Finally, to the extent SF claims entitlement to 
additional time to evaluate Lyft’s requests, its lack of diligence in attempting to resolve those objections, 
and its unreasonable refusal to agree to receive the data, warrants denial of any additional time.   

For all of the foregoing reasons, SF’s protests should be rejected.           

Very truly yours, 
 
 

        

Daniel T. Rockey 
Bryan Cave Leighton Paisner 
Three Embarcadero Center 
7th Floor 
San Francisco, CA 94111 

Aichi Daniel 
Counsel, Regulatory   
(415) 289-9041  
185 Berry Street, Suite 5000  
San Francisco, CA 94107 

 

 
 
 
 
 

                                                
16 In this regard, Lyft also notes that it has on multiple occasions requested to present its WAV program 
at the SF Mayor’s Council on Disability public hearings, but has been refused permission (most recently 
with respect to the February 2020 meeting).   
17 SF Protest, p. 9.   
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DENNIS J. HERRERA, State Bar #139669 

City Attorney
YVONNE MERE, State Bar #173594 

Chief of Complex and Affirmative Litigation 
KENNETH M. WALCZAK, State Bar #247389 

AUSTIN M. YANG, State Bar #254021 

Deputy City Attorneys 
1390 Market Street, 5th Floor 
San Francisco, California 94102-5408 
Telephone: (415) 5544206 
E-Mail: kenneth.walczalc@sfgov.org 

Attorneys for Petitioner 
CITY AND COUNTY OF SAN FRANCISCO 

JONATHAN H. BLAVIN State Bar #230269 

MARJA-LIISA OVERBECK State Bar #261707 

ANDREW CATH RUBENSTEIN State Bar #295116 

MUNGER, TOLLES & OLSON LLP 
560 Mission Street, Twenty-Seventh Floor 
San Francisco, California 94105-2907 
Telephone: (415) 5124000 
E-Mail: mari.overbeck@mto.com 

Attorneys for Respondent 
LYFT, INC. 

aral. 
San Frandkice Con* Sac-tSr Court 

DEC 0 72017 

CEO 91( 0 = 11-}hCOURT 

Deputy Clerk 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO 

UNLIMITED JURISDICTION 

CITY AND COUNTY OF SAN Case No. CPF-17-515768 
FRANCISCO, 

STIPULATION AND [ROPE ] 
Petitioner, PROTECTIVE ORDER 

vs. Date Action Filed: July 21, 2017 
Trial Date: None Set 

LYFT, INC., 

Respondent. 

STIPULATED PROTECTIVE ORDER eusersloverbeckm\desktop110.2.17. executed protective order.docx 
CCSF v. 4ft—ease No. CPF-I 7-515768 
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