San Francisco Taxi Workers Alliance

March 11, 2024

Consumer Protection & Enforcement Division
Public Utilities Commission of the State of California
505 Van Ness Avenue

San Francisco, CA 94102

Re: Request for Commission Review
Dear Consumer Protection & Enforcement Division (CPED):

Pursuant to General Order (GO) 96-B Rule 7.6.3, Review of Industry Division
Disposition, the San Francisco Taxi Workers Alliance (SFTWA) requests Commission
review of the Consumer Protection & Enforcement Division's disposition letter
("Disposition Letter") for Waymo advice letter 0002 ("Advice Letter”), dated March 1,
2024. SFTWA filed a timely protest of the Advice Letter, attached hereto as Appendix
A. This request for review is likewise timely.

Pursuant to GO 96-B Rule 7.4.2, SFTWA protested the Advice Letter on four grounds:

1. The analysis, calculations, or data in the advice letter contain material errors or
omissions.

2. The relief requested in the advice letter requires consideration in a formal
hearing, or is otherwise inappropriate for the advice letter process.

3. The relief requested in the advice letter is unjust, unreasonable, or
discriminatory. -

4. The utility did not properly serve or give notice of the advice letter.

The Disposition Letter addresses these points in extremely cursory fashion, or else not
at all. As such, it provides an inadequate basis for approving the Advice Letter and
makes it incumbent upon the Commission to review that approval.

Taking the above points one-by-one:

< The analysis, calculations, or data in the advice letter contain material errors or
omissions.

SFTWA maintains that the Advice Letter and its accompanying Passenger Safety Plan
fail to adequately address an issue of major importance: the dangers Waymo’s
operations pose to the performance public safety officers — especially, but not
exclusively, firefighters — and to the public at large, on account of unwanted intrusions
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into active fire scenes, impeding access to emergency sites by blocking roadways and
otherwise obstructing and delaying public safety efforts by firefighters and others.' In
addition, Waymo vehicles have created numerous hazardous conditions affectlng the
public at large.?

GO 96-B Rule 7.6.1 defines the conditions under which the reviewing Industry
Division may approve or reject an advice lefter:

An advice letter is subject to disposition by the reviewing Industry Division
whenever such disposition would be a “ministerial’ act, as that term is
used regarding advice letter review and disposition. (See Decision 02-02-
049.) Industry Division disposition is appropriate where statutes or
Commission orders have required the action proposed in the advice letter,
or have authorized the action with sufficient specificity, that the Industry
Division need only determine as a technical matter whether the proposed
action is within the scope of what has already been authorized by statutes
or Commission orders.

“Ministerial” has been defined as “(t)hat which is done under the authority of a
superior; opposed to judicial: that which involves obedlence to instructions, but
demands no special discretion, judgment, or skill. -

D.02-02-049, cited in Rule 7.6.1, discusses at length the distinction between a
“ministerial" and a "discretionary” act, noting “(t)he varying meanings the terms
“discretionary” and “ministerial” have in different contexts makes it difficult to determine
which category a particular action falls into.”® If there is any ambiguity in a given
situation, it cannot be left to the industry division to resolve. The Commission itself must
make that determination.

According to the Disposition Letter, “(t)he only issue before CPED staff in this advice
letter is assessment of whether Waymo's updated Passenger Safety Plan adequately
addresses the Deployment Decision requirements.” Even if that is so, determining the
adequacy of the safety plan cannot be considered a ministerial act, especially in light of
the numerous incidents of interference with first responders and others, many of which
were brought to the Commission’s attention by San Francisco city officials at last
summer’s All-Party Meeting,® and in multiple filings by San Francisco, SFTWA and
others. As SFTWA stated in its protest:

' See Appendix A at 3.

See Appendix A at 1.
The Law Dictionary (Black's Law Dictionary, 2nd Edition); hitps:/thelawdictionary.org/ministerial/,
* D.02-02-049 at 6.

* All-Party Meeting to Address Safety Issues Regarding Driverless Autonomous Vehicle Interactions
with First Responders, 8/7/23.
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The problem with the Waymo Passenger Safety Plan is precisely that: it's
a passenger safety plan. It does not adequately address the danger the
vehicle may pose to the operations of first responders, and by extension,
to the public at large. Of the 30 pages in the plan, only three are devoted
to what it calls "Responding to Adverse Events. [footnote omitted.] A little
over a page is devoted to “unsafe scenarios outside the vehicie”. it taiks
about avoidance of unsafe areas. It makes some general comments
about in-person training sessions with first responders, and refers in a
footnote to its Law Enforcement interaction Protocol for the Jaguar |-Pace
vehicle, but otherwise omits discussion of how to deal with the serious
situations that have arisen time and again on account of vehicle
interference with firefighters and other first responders. For this reason
alone the safety plan is deficient and should be rejected.®

Determining whether the safety plan adequately protects first responders and the
public at large is not ministerial in nature; it requires judgment and discretion.
Therefore, it cannot be delegated; it requires Commission involvement.

% The relief requested in the advice letter requires consideration in a formal
hearing, or is otherwise inappropriate for the advice letter process.

SFTWA and other protestants have called for evidentiary hearings on the relief
requested in the Advice Letter. The Disposition Letter dismissed these requests as
follows:

General Rule 7.4.1 of GO 96-B requires that any protestant requesting an
evidentiary hearing must explain the need for such a hearing and identify
material disputed facts requiring a hearing. No party identified material
disputed facts that would be resolved through formal hearings. Therefore,
requests for evidentiary hearings are denied.

That is not carrect. The adequacy of the safety plan in the light of Waymao’s track
record of interference with first responders and others is a “material disputed
fact” that SFTWA addressed in its protest, as quoted above. SFTWA explicitly
requested a hearing on the matter: “At the very least, a formal hearing should be
conducted to elicit evidence of the company’ performance, including during the
time since the approval of Waymo's initial advice letter for driverless service.”

In its protest, SFTWA set forth a second ground for hoiding a hearing:

Furthermore, the Tier 2 advice letter here employed is inappropriate for
the relief granted because, among other things, the so-called “expansion”
of service alluded to in the letter is really new service. The requested
service locations are distinct geographical areas, each of which is much
larger than San Francisco. Every inch of the territory needs to be

® See Appendix A at 3.
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incorporated in exquisite detail into the software that guides the system.
Each new area potentially presents a new host of challenges, as the
unanticipated issues that have arisen in San Francisco have graphically
demonstrated. SFTWA maintains the advice letter process is unsuitable’
for this decision, but at the very least this should be treated as new service
requiring a Tier 3 advice letter, and hearings should be held for each of
the proposed service areas.’

That is, a factual dispute exists over whether the Advice Letter describes an expansion
of service, or constitutes new service that is an inappropriate subject for a Tier 2 letter.
The Disposition Letter is therefore remiss in stating that “no party identified material
disputed facts” requiring a hearing. As the Commission stated in D.02-02-049:

If an advice letter and/or protest raise a disputed issue of material fact, an
evidentiary hearing in a formal proceedmg is required, and the adwce
letter must be rejected without prejudice . .

For these reasons, the Advice Letter must be rejected and an evidentiary hearing
must take place.

s+ The relief requested in the advice letter is unjust, unreasonable, or
discriminatory, provided that such a protest may not be made where it
would require relitigating a prior order of the Commission.

SFTWA maintains that the relief requested is unreasonable, unjust or discriminatory on
account of the numerous incidents invoiving Waymo vehicles that have come to light
since the issuance of D.20-11-046. This determination does not require relitigating the
prior order; it simply entails taking into account the many incidents that were not and
could not have been known to the Commlssmn at that time for purposes of determining
whether the relief requested is reasonable.’’ The Disposition Letter did not address this
objection at all.

«» The utility did not properly serve or give notice of the advice letter.

A cover sheet was not served with the Advice | etter, as required by Commission
rules."! The rule in question gives the industry division the option to “reject the advice
letter without prejudice or extend the protest period unless and until the utility submits
and serves the information that is missing or incomplete.” Neither was done. Nor was
this objection discussed in the disposition letter.

*Id

¥ D.02-02-049 at 16.

" See Appendix A at 4.

1" GO 96-B Rule 4.6; see Appendix A at 4.



For the reasons expressed above, SFTWA requests Commission review of the
Disposition Letter approving Waymo Advice Letter 0002.

Respectfully submitted,

(Pt Guabs—

Mark Gruberg

SFTWA Board Member
415-606-1106
mark1106@att.net
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San Francisco Taxi Workers Alliance

Consumer Protection & Enforcement Division
Public Utilities Commission of the State of California
505 Van Ness Avenue

San Francisco, CA 94102

Re: Protest of Waymo'’s Tier 2 advice letter (0002)
Dear Consumer Protection & Enforcement Division (CPED):

When this Commission approved Waymo’s and Cruise’s applications for virtually
unlimited commercial AV operations in San Francisco, it ignored what was glaringly
obvious to city officials charged with protecting public safety, as well as to legions of city
residents who had been caught up in or witnessed any of the many hundreds of
instances of bad and often dangerous behavior on the part of these vehicles. In the
words of San Francisco fire chief Jeanine Nicholson, this service was “not ready for
prime time.” Those fears came to roost on Oct. 2, when a Cruise AV ran over a
pedestrian who had been struck by another car, then dragged the person some 20 feet
because it didn't recognize that a human being was under its wheels.

When the Commission suspended Cruise’s driverless permit — weeks after this incident
occurred, and only after the DMV had done the same — it left Waymo’s operations
untouched. Now Waymo seeks a vast expansion of its commercial service, to an area of
the San Francisco Peninsula several times the size of San Francisco, and to a major
portion of Los Angeles as well.

While Waymo's road record on the whole appears to be better than Cruise’s, that is only
by comparison. Of the more than 50 incidents of interference with firefighting operations
recorded by the San Francisco Fire Department as of last August, approximately one-
third involved Waymo vehicles. Likewise, as of last summer, a substantial portion of the
close to 600 public complaints to San Francisco of misbehavior by AVs involved
Waymo. Just this past Tuesday, Feb. 6, a Waymo vehicle struck and injured a bicyclist
at 17" and Mississippi Streets, in the middle of the afternoon. The company put out a
statement that said, in essence, that its vehicle failed to notice the cyclist, who was
following behind a truck.

Since Cruise’s suspension, an advocacy group has documented some 40 incidents of
Waymo's bad behavior in San Francisco (not including a number of other incidents
involving Waymo vehicles in Arizc:na.)1 As there is video or photographic evidence of
each of these incidents, they are likely to constitute be only a tiny portion of the actual

1 https://www.safestreetrebel.com/conesf/
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number of similar occurrences. Many of these incidents are minor, but some placed the
public atrisk. Their persistent repetition in routine driving situations is a warning sign
about the readiness of Waymo's technology. Little attention has been paid to Wayme to
date only because of Cruise’s egregious performance record. If Cruise didn't exist,
concerns about Waymo's operations wouid be center-stage.

The approval process for driverless service includes no performance standards or
reviews. Rather than adopting such common sense measures, the Commission has
deferred to the DMV on questions of vehicle safety. But the Commission is in no way
subordinate to the DMV. It has an independent responsibility to protect the public,
regardless of what the DMV does. In Cruise's case, both agencies missed the mark.
Corrective action after the fact is no substitute for failing to get it right at first.
Maintaining the same flawed approach despite the evidence to the contrary portends
further ominous consequences.

As concerning as the Commission’s failure to take into account the performance of AVs
in its deployment decisions is the procedure by which those decisions are made. Under
the Commission's General Order (GO) 96-B, “(t)he advice letter process provides a
quick and simplified review of the types of utility requests that are expected neither to be
controversial nor to raise important policy questions.” AV regulation is one of the most
contentious issues the Commission has faced in recent times. This is a clear misuse of
the advice letter process.

The requirements for the advice letter are minimal. Companies seeking that approval
must submit a passenger safety plan — as if the safety of the public at large and the
service as a whole are outside the bounds of the Commissicn’s concern. The
requirement was adopted in 2020, when AV operations had hardly begun. The
Commission’s failure to update and enhance the requirements in the face of AVs' poor
record of performance constitutes nothing less than reckless disregard of public safety.

To gain the Commission’s approval, Waymo has submitted a Tier 2 advice letter, which
only requires a departmental sign-off (although the Commission can assume authority if
it wishes to do so). Waymo states the purpose of the letter as follows:

By this advice letter, Waymo seeks California Public Utilities Commission
(*CPUC" or “Commission”) approval of Waymo's updated Passenger Safety Plan
{January 2024), in connection with Waymo's expanded operational design
domain (“ODD") for deployment approved by the Department of Motor Vehicles
(DMV) on January 11, 2024.°

In other words, according to Waymo, all it needs do once it has obtained the DMV's
approval is to update its safety plan. That is not an adequate basis for a decision of this
consequence.

2 G0 96-B, Rule 5.1.
3 Wampyo advice letter 2, 1/19/24 at 1.



But the Commission need not be bound by this process. It can defer its decision — as
Commissioner Shiroma proposed when Waymc's and Cruise’s previous applications
were heard — until new rules taking into account the experience of the past several
years are put in place. Looking to the future, it would be foolhardy to maintain the
current state of affairs. It's not just about Waymo and Cruise; dozens of companies with
AV testing permits are waiting in the wings.

Even though the advice letter process severely circumscribes the grounds for protest,
Waymo's application fails to meet the existing criteria on several points.

The grounds for protest include:*

« The analysis, calculations, or data in the advice letter contain material errors or
omissions.

‘The problem with the Waymo Passenger Safety Plan is precisely that: it's a passenger
safety plan. It does not adequately address the danger the vehicle may pose to the
operations of first responders, and by extension, to the public at large. Of the 30 pages
in the plan, only three are devoted to what it calls “Responding to Adverse Events”.” A
little over a page is devoted to “Unsafe Scenarios Qutside the Vehicle”. It talks about
avoidance of unsafe areas. It makes some general comments about in-person training
sessions with first responders, and refers in a footnote to its Law Enforcement
Interaction Protocol for the Jaguar I-Pace vehicle, but otherwise omits discussion of how
to deal with the serious situations that have arisen time and time again on account of
vehicle interference with firefighters and other first responders. For this reason alone the
safety plan is deficient and should be rejected.

s The relief requested in the advice letter requires consideration in a formal
hearing, or is otherwise inappropriate for the advice lelter process.

As stated above, the relief requested is inappropriate for the advice letter process
because it does not fit the criteria for advice letters. Under the rules, that process is
reserved for matters “that are expected neither to be controversial nor to raise important
policy questions.” There is no conceivable way this request could be considered non-
controversial or devoid of major policy implications. At the very least, a formal hearing
should be conducted to elicit evidence of the company’s performance, including during
the time since the approval of Waymo's initial advice letter for driverless service.

Furthermore, the Tier 2 advice letter here employed is inappropriate for the relief
requested because, among other things, the so-called “expansion” of service alluded to
in the letter is really new service. The requested service locations are in distinct
geographical locations, each of which is much larger than San Francisco. Unlike
expansion of other forms of motorized service, every inch of the new territory needs to

4 GO 96-BRule 7.4.2.
5 Waymo Passenger Safety Reportat 20-23.



be incorporated in exquisite detail into the software that guides the system. Each new
area is bound to present a new host of challenges, as the unanticipated issues that
have arisen in San Francisco have graphically demonstrated. SFTWA maintains the
advice letter process is unsuitable for this decision, but at the very least this should be
treated as new service requiring a Tier 3 advice lefter, and hearings should be held for
each of the proposed service areas.

« The relief requested in the advice letter is unjust, unreasonable, or
discriminatory, provided that such a protest may not be made where it would
require relitigating a prior order of the Commission.

The relief here requested is unreasonable and unjust as it potentially subjects the public
to unwarranted risks. The proviso that the protest may not relitigate a prior order, if
taken literally, would prohibit any objection on these grounds, since every advice letter
must have a basis in some prior order of the Commission. The only sensible reading of
this provision is that it prohibits a protest in an instance where the facts that are the
basis of the objection were considered in the order allowing the letter. in this instance,
the facts in question — the serious incidents alluded to above, the dozens of instances of
interference with first responders and the hundreds of other incidents reported by the
public — were not and could not be known to the Commission at the time of its decision.

« The utility did not properly serve or give notice of the advice letter.

Commission rules require that an advice letter be accompanied by a cover sheet
containing a prescribed summary of information about the request:

A utility submitting an advice letter shall include with its advice letter a
cover sheet, which shall state the date when the utility served the advice
letter and submitted it to the reviewing Industry Division. The cover sheet
shall also be served with the advice letter.’

SFTWA is a party to all three rulemaking proceedings on the service list for the advice
letter. We were not served with a cover sheet, and it's fair to assume that cthers were
not either. The rule in question says “the reviewing industry division may reject the
advice letter without prejudice or extend the protest period unless and until the utility
submits and serves the information that is missing or incomplete.” On this basis, as well
as others alluded to above, the CPED, or if not, the Commission, should reject the
letter.

This is not tc make light of the remarkable technology that allows for driverless service.
But that technology is still in its infancy. Allowing unfettered commercial operations at
this stage of its development is a dangerous experiment. The Commission got it wrong
with Cruise. is it willing to chance that again? SFTWA urges the rejection of Waymo’s
advice letter and the adoption of new rules, including enhanced data reporting and

& GO 96-B Rule 4.6. Emphasis added.



mandated performance reviews for the initiation or expansion of driverless service.
Furthermore, Waymo's collision with the bicyclist on Feb. 6 should be investigated to
determine if restrictions on its San Francisco operations are warranted.

Respectfully submitted,

Jtand~ Quediens
Mark Gruberg Q
SFTWA Board Member

415-606-1106
mark1106@att.net



